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PREFACE  TO  THE  THIRD  EDITION. 


In  the  present  edition  the  new  matter  hajs  been  inserted 

in  the  text,  and  distinguished  by  square  bracketa    Several 

questions  and  answers  have  been  deleted,  as  rendered  obsolete 

by  recent  legislation,  and  not  possessed  of  historical  value 

Some  new  questions  and  answers  have  been  added.    Mr. 

Mowbray's  excellent  notes,  except,  of  course,  those  relating 

to  answers  not  inserted  in  this  edition,  have  been  retained    / 

The  references  to  Bell's  Commentaries  have  been  altered  to 

the  corresponding  pages  of  the  last  edition  (MacLaren's). 

The  references,  in  this  edition,  to  the  Juridical  Styles,  Vol.  L 

are  to  the  fifth  edition  of  that  volume.    It  has  not  been 

thought  necessary  to  give  references  to  Professor  Montgomerie 

Bell's  Lectures,  as  parallel  passages  in  that  work  can  be 

readily  found  by  aid  of  its  complete  index. 

I  am  much  indebted  to  my  firiends,  Mr.  W.  D.  Thorbum, 

Advocate,  and  Mr.  Matthew  Livingstone,  one  of  the  Assistant 

Keepers  of  the  Register  of  Sasines,  for  the  valuable  aid 

they  have  afforded  me. 

J.  P.  W. 

lie  NwemhtTy  1881. 


PREFACE  TO  THE  SECOND  EDITION. 


In  preparing  for  publication  the  present  Edition  of  the 
late  Mr.  Hendiys  "  Manual  of  Conveyancing/*  the  text, 
except  in  a  veiy  few  instances,  which  are  mentioned  where 
they  occur,  has  been  printed  as  in  the  former  one — the 
additions  which  were  thought  necessary,  in  consequence 
of  decisions  of  the  Court  or  of  statutory  changes  in  the 
law,  being  made  in  separate  notes.  In  reprinting  the 
original  notes  of  authorities,  references  to  the  correspohdiiig 
passages  in  the  fifth  edition  of  Professor  Bell's  Commentaries 
and  in  the  third  edition  of  Professor  Menzies'  Lectures 
have  been  added  (within  parentheses),  which  may  be  found 
useful ;  and  the  numbers  of  the  sections  of  Mr.  Dickson's 
Treatise  on  the  Law  of  Evidence  (second  edition)  have 
been  substituted  for  the  references  to  the  volume  and 
page.  Wherever  Professor  Bell's  Commentaries  are  dted 
in  the  additional  notes,  the  reference  is  to  the  fifth  edition. 
In  connection  with  this  part  of  the  work,  I  have  much 
pleasure  in  acknowledging  the  valuable  assistance  which 
I  have  received  from  my  friend  Mr.  Charles  Bampini, 
Advocate,  who  compared  and  corrected  the  original  notes 
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of  authorities,  and  added  the  references  to  the  third  edition 
of  Professor  Menzies'  Lectures. 

In   the  preface  to  the  first  -edition   of  the  work,  the 
Author  observed  that  it  was  ''by  no  means  intended  to 
supersede  the  necessary  labour  of  reading  up  the  decisions 
and   text-books  from   which    it   is   compiled;"    and   while 
desiring  to  impress  on  all  students  the  importance  of  that 
observation,  I  would  add,  that  in  reading  the  authorities, 
they  should  go  beyond  the  mere  facts  of  the  cases,  and 
endeavour  to  extract  the   principles  on  which    the   rules 
applied  to  them  rest,  as  the  only  way  of  making  them  avail- 
able as  guides  in  practice.     I  venture  further  to  suggest,  let, 
that  in  studying  the  system  of  Feudal  Titles  and  Convey- 
ancing, they  should  trace  it  through  its  whole  course,  and 
that  they  should  not  only  master  the  principles  on  which 
it  was  based,  and  which  still  regulate  it,  but  should  also 
make   themselves  familiar  with   the  styles  and  forms   in 
which    those    principles    were,    previously    to    the   recent 
statutory  changes,  embodied  and  applied,  as  being  at  once  an 
interesting  subject  of  inquiry,  and  the  best,  if  not  the  only 
way  of  acquiring  a  thorough  knowledge  and  understanding 
of  the   present  system  of  deeds  and  writs,  so  as  success- 
fully to  adapt  them  to  the  various  cases  that  occur  in 
practice ;  and  2vd,  that  while,  to  enable  them  to  judge  of 
the  legal  import  and  eflect  of  every  deed  that  may  come 
before   them,  they  should   endeavour  to  make  themselves 
acquainted  with   all  the  rules  and   authorities  as  to   the 
construction  of  deeds,  not  omitting  the  interpretation  that 
has  been  put  on  obscure  and  ambiguous  language  found  in 
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them,  they  should  ever  remember  that  the  great  aim  and 
object  of  the  Conveyancer  in  the  framing  of  deeds  should  be 
to  express  clearly  and  aptly  the  intention  of  the  grantor, 
and  thereby  as  £eir  as  possible  prevent  questions  regarding 
them.  For  this  purpose  more  or  less  care  will  be  required, 
according  as  the  objects  and  provisions  of  the  deed  are 
more  or  less  extensive  and  complicated  or  dependent  on 
contingencies ;  but  with  a  due  amount  of  professional  skill, 
the  use  of  a  distinct  and  natural  style  of  phraseology,  and, 
where  necessary,  of  appropriate*  technical  language,  the 
object  may  generally  be  attained. 

I  am  indebted  to  Mr.  A.  Ellison  Boss,  S.S.C.,  of  the 
Auditor's  Office,  for  the  preparation  of  the  Index. 

I  cannot  conclude  without  expressing  my  admiration 
of  the  ability,  industry,  and  great  extent  of  information 
displayed  in  the  "  Manual,"  and  my  regret  that  the  Author, 
who  was  so  early  cut  off,  just  when  he  seemed  to  be 
entering  on  a  successful  professional  career,  had  not  lived 
himself  to  undertake  the  duty  which  I  have  endeavoured 
to  discharge,  of  preparing  the  present  edition  for  the  press. 

J.  T.  M. 

Edinbubqh,  Uth  November^  1866. 
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THIS  MANUAL, 


IN  TOKEN  OF  RESPECT  AND  GRATITUDE, 


Ifl,  BT  FBBMIfBIOir, 


INSCRIBED. 


PREFACE  TO  THE  FIRST  EDITION. 


This  Manual  consists  of  the  notes  and  mevioranday  in  an 
arranged  and  extended  form,  made  by  the  author  last  session 
in  preparing  for  the  competitive  examinations  in  the  Con- 
veyancing Class  of  the  Edinburgh  University ;  and,  although 
it  is  by  no  means  intended  to  supersede  the  necessary  labour 
of  reading  up  the  decisions  and  text-books  from  which  it  is 
compiled,  the  hope  is  entertained  that  it  will  be  found  a 
useful  auxiliary  to  the  student  in  prosecuting  his  studies, 
'  and  in  preparing  for  the  class  examinations.  In  the  use 
of  the  book,  the  student  is  recommended  to  have  it  before 
him  from  day  to  day  during  the  Course,  altering  it  in 
conformity  with  the  latest  decisions  or  statutes;  and,  at 
the  same  time,  carefully  correcting  its  errors  and  supplying 
its  defects. 

The  benefits  resulting  from  that  excellent  system  of 
examination  matured  in  the  Conveyancing  Class  by  the  late 
Professor  Menzies,  and  successfully  carried  on  by  his  suc- 
cessor, Professor  Bell,  can  scarcely  be  overrated ;  for,  besides 
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affording  the  students  the  important  advantage  of  indivi- 
dual communication  with  the  professor,  the  examinations 
impose  the  necessity  of  close  and  careful  study,  and  stimu- 
late a  degree  of  industry  and  rivahy  which  would  be  wanting 
if  the  professor  were  to  content  himself  with  simply  reading 
his  Lectures.  It  was  the  Author's  desire  of  still  further 
increasing  the  interest  of  students  in  these  examinations 
that  has  led  to  the  publication  of  this  volume ;  and  on  that 
account  he  would  venture  to  bespeak  for  it  an  indulgent 
reception. 

Edinburgh,  December,  1859. 
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ERRATA. 


Page  62,  Ans.  120,  line  3, /or  "ia,"  read  "it" 

„   266,  Ana.  660,  last  line  of  paiagrapb  (2),  for  "Declaration,"  read 
"  Dedarator." 

„  346,  Ana.  736,  after  «  warranC  iMort  «  or." 


The  most  ancient  mode  of  aatHenticating  deeds  in  Scotland 
was  by  the  granter  adhibiting  the  sign  of  the  cross,  which 
betokened  a  solemn  resolution  to  abide  by  the  writ,  and  was 
viewed  as  an  amulet  for  preserving  it  from  injury.     Among  the 


1  £nk«    3,   2,   6  ;    Meozies  Lect.  '  Park,  M.  8449  ;  and  5  Br.  Supp. 

70  (72).  ^39 ;    E.  of  Hopetoun,  6th  March, 

1856,  18  D.  789.(a) 


(a)  In  the  opinion  of  Lord  Cnniehill  in  this  case,  Park  is  referred  to  as 

a  leading  authority. 

B 
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Saxons,  such  persons  as  could  sign  also  subscribed  their  names 
besides  making  a  cross ;  and  the  names  of  witnesses  present  were 
usually  inserted  at  the  close  of  the  deed.  The  signature  of  the 
cross  was  succeeded  by  monograms,  containing  a  combination  of 
the  letters  of  the  parties'  names  with  those  of  a  tutelary  saint ; 
and,  afterwards,  seals  were  introduced.^ 

3.  Give  an  outline  of  the  history  of  the  custom  of  sealing 

writs ;  and  by  whom  was  the  practice  introduced  into 
England  ? 

Several  instances  of  the  use  of  seals  occur  in  the  sacred  writ- 
ings. Royal  mandates  were  thus  authenticated  in  the  East,  for 
in  the  book  of  Esther  it  is  said,  that  "  the  writing  which  is  written 
in  the  king's  name,  and  sealed  with  the  king's  ring,  may  no  man 
reverse ;  '"^  and  in  an  account  of  the  purchase  of  a  field,  in  Jere- 
miah,  the  passage  occurs,  **  I  subscribed  the  evidence  and  sealed 
it,  and  took  witnesses,  and  weighed  him  the  money  in  the 
balances.'''  From  the  East,  the  custom  of  sealing  was  introduced 
among  the  Greeks  and  Romans,  and  from  the  latter  it  was 
acquired  by  the  Franks.^  William  the  Conqueror  established 
this  method  of  authentication  in  England,  and  it  continued  the 
sole  method  of  attesting  writings  in  that  country  till  the  reign  of 
Charles  II.,  when  the  Saxon  custom  of  signing  was  revived." 

4.  How  was  the  authenticity  of  a  sealed  deed  ascertained  1 

The  authenticity  of  a  deed  under  seal  was  ascertained  by  com- 
paring the  seal  with  the  impression  ;*  and  if  the  granter  confessed 
in  court  that  the  impression  was  genuine,  he  was  bound  to  warrant 
the  writ  and  '^  to  impute  to  his  own  evil  keeping  of  the  sele,  gif 
he  incurs  ony  damage  or  skaith  throw  the  negligent  keeping 
thereof."^  For  the  detection  of  frauds  practised  by  the  counter- 
feiting of  seals,  all  freeholders  were  ordained,  by  the  Act  1429, 
c.  130,  to  compear  personally  at  the  sheriffs'  head  courts,  or  send 
attorneys,  with  the  seal  of  their  arms.^ 

1  RoBB    Lect.    i.    123  ;  Menzies  *  Ross  Lect  i  123. 

Lect.    73    (75) ;    Dickson  Evid.    i.  « Menzies  Lect  74  (76). 

348  (§  636).  «  Boss  Lect.  i.  124. 

«  Esther  viii.  8.  '  Reg.  Maj.  3,  8,  4. 

'  Jeremiah  xxxii  10.  "  Ross  I«ct  i.  124. 
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5.  When  and  for  what  reason  was  signing  introduced  as  a 

solemnity  of  Scottish  deeds  1 

The  subscription  of  the  granter  was  introduced  as  a  solemnity 
by  the  Act  1540,  a  117,  which  proceeds  upon  the  preamble: — 
*''  Becaus  mennis  seles  may  of  adventure  be  tint,  quhaii-throw  gret 
hurt  may  be  generet  to  them  that  awe  the  samin;  and  that 
mennis  seles  may  be  feinzied  or  putt  to  writingis  efber  their 
deceis,  in  hurt  and  prejudice  of  our  sovereign  Lord's  liegis;" 
and  enacts,  *'  That  therefore  na  faith  be  given  in  tyme  cuming  to 
ony  obligation,  band,  or  uther  writting  under  ane  sele,  without 
subscriptioun  of  him  that  awe  the  samin  and  witnesse ;  or  ellis, 
g;if  the  partie  cannot  write,  with  the  subscriptioun  of  ane  notar 
thereto." 

6.  What  was  the  immediate  cause  of  the  disuse  of  sealing  ? 

By  the  Act  1584,  c.  4,  it  was  declared  that,  with  respect  to 
sealing,  the  statute  of  1579,  c.  80,  should  not  apply  to  such  writs, 
contracts,  or  obligations,  as  the  parties  agreed  should  be  registered 
in  the  Books  of  Council  and  Session,  or  other  Judges'  books,  regis- 
tration being  ''ane  greater  solemne  act  nor  the  sealing  thereof;" 
and  after  the  passing  of  this  statute  sealing  fell  generally  into 
desuetude.^ 

7.  Enumerate  the  statutes  relating  to  the  subscription  of  the 

party. 

(1.)  1540,  c.  117,  recited  in  Answer  5. 

(2.)  1579,  c.  80,  which  statutes  and  ordains  "  that  all  con- 
tracts, obligationes,  reversiones,  assignationes,  and  discharges  of 
reversiones,  or  eiks  thereto,  and  generallie  all  writtes  importing 
heritable  titil,  or  otheris  bondis  and  obligationes  of  great  import- 
ance to  be  maid  in  time  cumming,  sail  be  subscrivod  and  seilled 
be  the  principal  parties,  gif  they  can  subscrive ;  utherwise  be  twa 
famous  notars  befoir  four  famous  witnesses,  denominat  be  their 
special  dwelling  places,  or  some  other  evident  tokens  that  the  wit- 
nesses may  be  knawin,  being  present  at  the  time,  utherwise  the 
saidis  writs  to  mak  na  faitL" 

(3.)  1672,  c.  21,  "  Concerning  the  privileges  of  the  office  of 
Lyon-king-at-arms,"  by  which  only  noblemen  and  bishops  are 

I  Dickson  Evid.  i  319  (§  640). 
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allowed  to  sign  by  their  titles ;  and  it  is  declared  that  all  other 
persons  ''shall  subscribe  their  christened  names  or  initial  letter 
thereof,  with  their  surnames ;  and  may,  if  they  please,  adject  the 
designations  of  their  lands,  prefixing  the  word  o/'to  the  said 
designations."  The  object  of  this  statute  not  being  to  secure  the 
authentication  of  deeds,  its  sanction  is  punishment  of  the  offender 
and  not  nullity  of  the  writ.^ 

(4.)  1696,  c.  15,  requiring  the  subscription  of  each  page  of 
deeds  written  book  wise,  and  consisting  of  more  than  one  sheet,  (c) 

8.  What  are  the  leading  provisions  of  the  Act  1681,  c.  5, 
''  concerning  probative  witnesses  in  write  and  execu- 
tions" 1 

(1.)  That  only  subscribing  witnesses  shall  be  probative,  ''and 
not  the  witnesses  insert  not  subscribing." 

(2.)  That  all  write  wherein  the  writer  and  witnesses  are  not 
designed  shall  be  null,  and  are  not  suppliable  by  condescending 
upon  the  writer  or  the  designation  of  the  writer  and  witnesses. 
[See  as  to  present  stete  of  the  law,  Ans.  15.] 

(3.)  That  no  witness  shall  subscribe  as  witness'unless  he  then 
know  the  party,  and  saw  him  subscribe;  or  saw  or  heard  him 
give  warrant  to  a  notary  or  notaries  to  subscribe  for  him,  and  in 
evidence  thereof  touch  the  notary's  pen ;  or  that  the  party  did, 
at  the  time  of  the  witnesses  subscribing,  acknowledge  his  sub- 
scription ;  otherwise  the  witnesses  shall  be  punished  as  accessory 
to  forgery.  (cQ 

1  Gordon,  M.  16818.(6) 


(6)  In  this  case  a  deed  subscribed  "  FuUerton  of  that  ilk  "  was  sustained. 

(c)  This  exception  from  the  rule  of  deeds  consisting  of  only  one  sheet 
rests  rather  on  decisions  of  the  Conrt  (Hobertson,  7th  Jan.  1742,  KilkeiTan, 
606,  M.  16955,  Macdonald,  14th  Feb.  1778,  F.C.)  than  on  the  words  of  the 
Act,  which  see  in  Ans.  11. 

{d)  There  is  a  case— Smith,  25th  Jan.  1821,  F.C— the  rabric  of  which 
bears  **  the  genuineness  of  the  granter's  subscription  to  a  deed  being  admitted, 
found  not  a  relevant  ground  of  reduction  that  the  instrumentary  witnesses  did 
not  see  the  subscription  adhibited  or  hear  it  acknowledged ; "  and  which  Pro- 
fessor More,  in  his  Notes  to  Stair,  p.  400,  quotes  as  an  authority  to  that  effect ; 
adding,  "  Unless  he  shall  allege  forgexy,  there  is  a  personal  exception  against 
his  pleading  that  it  was  not  duly  executed."  There  was  a  proof  led,  however, 
on  the  point  as  to  whether  the  allegation  regarding  the  witnesses  was  or  was 
not  correct,  and  it  appears  from  the  report  of  the  case  in  the  House  of  Lords 
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(4.)  That  none  but  subscribing  witnesses  shall  be  probative  in 
instruments  of  sasinet  resignation,  kc,  and  in  messengers  execu- 
tions ;  and  that  no  execution  shall  infer  interruption  of  prescrip- 
tion in  real  rights,  unless  done  before  witnesses  present  and 
subscribing. 

(5.)  That  in  all  these  cases  the  witnesses  be  designed  in  the 
body  of  the  writ,  otherwise  the  same  shall  be  nulL(e) 

9.  What  were  the  statutes  requiring  the  insertion  of  the 
writer's  name  1 

(1.)  1593,  c.  179,  required  all  deeds  to  make  special  mention 
'*  in  the  hinder  end  thereof,  before  the  inserting  of  the  witnesses 
therein,  of  the  name,  surname,  and  particular  remaining  place, 
diocesie,  and  uther  denomination  of  the  writer  of  the  bodie  of  the 
foresaid  original  writtes  and  evidentesj  utherwais  the  same  to 
make  na  faith  in  judgment." 


(2  a  App.  263,  4th  June,  1824)  that  the  judgment  there  affinning  that  of  the 
Court  below,  finding  the  bond  valid,  went  on  the  ground  that  the  evidence  did 
not  prove  the  allegation  that  the  solemnitieB  had  not  been  duly  observed; 
bat  Lord  Gifford,  who  delivered  the  judgment,  stated  that  when  the  question 
should  arise,  it  will  be  a  matter  fur  very  grave  consideration  whether  or  not 
the  Act  1681  imposed  the  sanction  of  nulUty  on  a  deed  executed  as  alleged. 
The  pure  question  does  not  since  then  appear  to  have  been  raised ;  but  in  a 
recent  case,  where  it  was  admitted  by  the  grantor  that  he  had  signed  the 
deed,  but  alleged  that  '*  the  witnesses,  or  one  of  them,  did  not  see  him  sign  it 
or  hear  him  acknowledge  his  signature,"  an  issue  was  granted,  "  whether  the 
alleged  witnesses  to  the  document,  No.  8  of  Process,  or  either  of  them,  did 
not  see  the  pursuer  subscribe  the  same,  and  did  not  hear  him  acknowledge 
his  subscription.*'  There  were  other  issues  on  different  grounds  of  reduction, 
but  the  granting  of  the  one  above  quoted  appears  to  assume  that  the  admission 
of  subscription  was  not  per  §e  sufficient  to  validate  the  deed ;  Gouston,  26th 
Feb,  1862,  24  D.  607.  See  also  the  Church  of  England  Assurance  Co.,  12th 
Feb.  1857, 19  D.  414 ;  and  Morrison,  23  D.  1099  and  1262,  and  24  D.  625, 
where  an  issue  as  to  the  witnesses  was  granted,  and  observation  as  to  what 
must  be  proved  under  it» 

(«)  In  consequence  of  the  use  of  the  word  '*  witnesses"  in  the  Act  1540, 
c  117,  and  1681,  c.  5,  at  least  two  are  required  in  all  deeds  signed  by  the 
granter,  and  requiring  to  be  attested  ;  but  under  "  The  Companies  Act,  1862,'* 
the  signature  of  any  subscriber  to  the  memorandum  or  articles  of  association  of 
any  company  constituted  under  the  Act  is  sufficiently  attested  by  one  witness ; 
25  ft  26  Vict  c.  89,  §§  11  &  16 ;  and  under  the  Merehant  Shipping  Act  of 
1854  (17  &  18  Vict.  e.  104)  the  same  rule  applies  to  deeds  connected  with  the 
sale  and  mortgage  of  ships. 
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(2.)  1681,  c.  5,  enacted  that  "All  writs  to  be  subscribed  here- 
after,  wherein  the  writer  and  witnesses  are  not  designed,  shall  be 
null,  and  are  not  suppliable  hj  condescending  upon  the  writer,  or 
the  designation  of  the  writer  and  witnes8e&(/) 

(3.)  [The  Titles  to  Land  Consolidation  (Scotland)  Act,  1868] 
anihorised  deeds  to  be  partly  written  and  printed  or  engraved  or 
lithographed,  providing,  inter  alia,  "that  the  name  and  designation 
of  the  writer  of  the  written  portions  of  the  body  of  the  deed  or 
conveyance  or  document,  shall  be  expressed  at  length."  This 
provision  differs  from  that  of  the  previous  Titles  Act  in  making  it 
unnecessary  to  name  and  design  the  writer  of  the  testing  clause, 
and  in  not  making  it  requisite  that  the  name  of  the  writer  of  the 
body  of  the  writ  be  expressed  "in  writing."] — Sec  149.(^) 

10.  What  are  the  Acts  requiring  the  authentication  by 
witnesses  ? 

When  the  deed  is  subscribed  by  the  party's  own  hand,  wit- 
nesses are  required  expressly  by  1540,  c.  117,  and  1681,  c.  5;  and 
indirectly  by  1593,  c.  179.  The  Acts  1579,  c.  80,  and  1681,  a  5, 
require  their  attendance  at  notarial  execution. 

IL  In  what  form  were  deeds  formerly  executed,  and  in  what 
form  are  they  now  generally  written,  and  what  is  the 
authority  for  executing  them  bookwise ;  and  what  ai^ 
its  requirements  ?(A) 

Deeds  were  formerly  preserved  in  the  form  of  rolls,  as  many 
sheets  of  paper  as  were  necessary  being  pasted  together  at  the  ends, 

(/)  A  disposition  was  sought  to  be  reduced  as  null  in  respect  that  the 
writer  was  not  named  in  the  testing  cIausc,  which  ran  as  follows  : — "  I  have 
subscribed  these  presents,  consisting  of  this  and  the  two  preceding  pages  of 
pi^MT,  stamped  according  to  Iaw,  by  MHlliam  M'Lean,  junior,  derk  to  William 
M'Lean,  accountant  in  Glasgow,  at  Glasgow,  upon  the  26th  day  of  April,  1869, 
before  these  witnesses,  Ebenezer  M'Lean,  clerk  to  the  said  William  M'Lean, 
and  the  said  William  M'Lean,  junior."  The  Lord  Ordinary  sustained  this 
reason  of  reduction,  but  the  Court  repelled  it.  The  deed,  however,  was  re- 
duced on  another  ground,  which  will  be  noticed  hereafter ;  Johnston,  16th 
June,  1865,  8  MT.  964. 

{g)  It  has  been  held  that  the  inserter  of  the  testing  clause,  where  di£Ferent 
from  the  writer  of  the  deed,  need  not  be  named ;  Watsons,  M.  16860 ;  Bank 
of  Scotland,  M.  16909 ;  Lmdsay,  27th  Febmaxy,  1844,  6  D.  771. 

{h)  This  question  and  answer  are  altered. 
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PREFACE  TO  THE  FIRST  EDITION. 


This  Manual  consists  of  the  notes  and  memoranda,  in  an 
arranged  and  extended  form,  made  by  the  author  last  session 
in  preparing  for  the  competitive  examinations  in  the  Con- 
veyancing Class  of  the  Edinburgh  University ;  and,  although 
it  is  by  no  means  intended  to  supersede  the  necessary  labour 
of  reading  up  the  decisions  and  text-books  from  which  it  is 
compiled,  the  hope  is  entertained  that  it  will  be  found  a 
useful  auxiliary  to  the  student  in  prosecuting  his  studies, 
and  in  preparing  for  the  class  examinations.  In  the  use 
of  the  book,  the  student  is  recommended  to  have  it  before 
him  from  day  to  day  during  the  Course,  altering  it  in 
conformity  with  the  latest  decisions  or  statutes ;  and,  at 
the  same  time,  carefully  correcting  its  errors  and  supplying 
its  defects. 

The  benefits  resulting  from  that  excellent  system  of 
examination  matured  in  the  Conveyancing  Class  by  the  late 
Professor  Menzies,  and  successfully  carried  on  by  his  suc- 
cessor, Professor  Bell,  can  scarcely  be  overrated ;  for,  besides 
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been  reduced  because  '*  not  subscribed  on  the  joining  of  the  sheets 
after  the  Act  of  Parliament  establishing  the  custom  of  sidescribing 
the  joinings."  ^  The  inconvenience  of  sidescribing  may  be  avoided 
by  inserting  in  the  body  of  the  deed  an  authority  to  one  or  two  of 
the  granters  to  sign  the  joining8.'(m) 

13.  Is  it  essential  that  the  writer^s  name  and  designation  be 
inserted  in  ^le  body  of  the  deed  ?    State  the  reason. 

It  has  been  held  that  it  is  not  absolutely  necessary  to  insert 
the  writer's  name  and  designation  in  the  body  of  the  deed,  a  testa- 
ment having  been  sustained,  the  writer  of  which  was  mentioned 
in  the  body  of  the  deed  merely  as  a  witness,  but  added  to  his  sub- 
scription, *' witness  and  writer  hereol'"  The  Act  1593  requires 
the  insertion  of  the  writer's  name  and  designation  "  before  the  in- 
serting of  the  witnesses ;"  but  the  Act  1681  merely  declares  to  be 
null  all  deeds  wherein  the  writer  and  witnesses  are  not  designed, 
and  the  repetition  of  the  nullity  at  the  end  of  the  statute,  where 
"  the  body  of  the  writ "  is  mentioned,  the  writer  is  not  referred  to. 
However,  it  is  better  not  "  to  depart  from  the  established  rule  of 
practice,  according  to  which  the  writer's  name  and  designation  are 
invariably  inserted."  *     [But  see  Ans.  15.] 

1  Menzies  Lect.  96  (100);  M'Don-  >  Dronnan,   M.  16869.      See  also 

aid,  M.  16808.(0  Macpherson,  7th  Feb.   1855,  17  D. 

>  Sclater,   11th   Jan.    1881,   9  a  S57.(o) 

248.  (n)  «  Menzies  Lect..  81  (83). 


(Q  In  Synii  M.  16713,  a  deed,  though  subsequent  to  the  passing  of  the  Act, 
had  been  sustained  in  respect  the  last  sheet  contained  all  that  was  mateiial. 

(m)  Where  there  are  a  great  many  parties  to  subscribe,  as  in  contracts  of 
copartnery  of  joint-stock  companies,  it  is  usual  now  to  write  the  deed  on  one 
sheet  of  paper,  which  can  be  got  of  any  length  that  may  be  required  from  the 
makers,  and  to  paste  it  on  linen,  for  protection  against  friction  or  tearing. 

(n)  The  case  of  Sclater  was  appealed,  and  reversed  on  the  merits.  The 
report  in  H.  of  L.  bears  that  the  defender  "appealed  on  various  grounds ;"  but 
whether  the  question  as  to  sidescribing  was  one  of  them  does  not  appear ;  W. 
&  S.  5,  626. 

(o)  In  this  case  the  addition  to  his  subscription  ("  writer  hereof  **)  was  made 
by  the  witness  after  the  record  had  been  closed,  and  the  omission  had  been 
noticed  by  the  judge.  See  Callander,  17th  Dec.  1863,  2  M'P.  291,  where  a 
bond  of  provision,  which  bore  to  be  written  by  Thomas  Innes,  "and  to  be 
witnessed  by*'  the  said  Thomas  Innes  and  A  B,  junior,  his  clerk,  though 
sustained  on  other  grounds,  was  held  to  be  null,  in  respect  the  writer  was  not 
designed. 
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14.  Is  it  essential  that  the  names  of  the  witnesses  be  inserted 
in  the  deed  1 

It  is  perhaps  not  necessary  that  the  witnesses'  names  be  men- 
tioned in  the  deed,  as  in  none  of  the  statutes  are  the  witnesses' 
names  required,  but  only  their  designations ;  and  the  reason  for 
this  may  have  been,  as  stated  in  Mr.  Dickson's  work  on  Evidence, 
that  as  the  witnesses'  names  appeared  in  their  subscriptions,  their 
identi6cation  would  be  complete  if  only  their  designations  were 
mentioned  in  the  testing  clause.^     [But  see  Ans.  15.] 

[15.  What  are  the  provisions  of  the  Conveyancing  (Scotland) 
Act,  1874,  as  to  solemnities  of  execution  1 

Section  38  provides  : — "  It  shall  be  no  objection  to  the  pro- 
bative character  of  a  deed,  instrument,  or  writing  whether  relating 
to  land  or  not,  (1)  that  the  writer  or  printer  is  not  named  or 
designed,  (2)  or  that  the  number  of  pages  is  not  specified,  (3)  or 
that  the  witnesses  are  not  named  or  designed  in  the  body  of  such 
deed,  instrument,  or  writing,  or  in  the  testing  clause  thereof,  pro- 
Aided  that  where  the  witnesses  are  not  so  named  and  designed 
their  designations  shall  be  appended  to  or  follow  their  subscrip- 
tions, and  such  designations  may  be  so  appended  or  added  at  any- 
time before  the  deed,  instrument,  or  writing  shall  have  been 
recorded  in  any  register  for  preservation,  or  shall  have  been 
founded  on  in  any  court,  and  need  not  be  written  by  the  witnesses 
themselves."     See  Thomson,  6  R.  161.] 

[16.  What  are  the  provisions  of  the  Conveyancing  Act,  1874, 
as  to  deeds  having  "any  informality  of  execution") 

Section  39  is  as  follows  : — **  No  deed,  instrument,  or  writing 
subscribed  by  the  granter  or  maker  thereof,  and  bearing  to  be 
attested  by  two  witnesses  subscribing,  and  whether  relating  to 
land  or  not  shall  be  deemed  invalid  or  denied  effect  according  to 
its  legal  import  because  of  any  informality  of  execution,  but  the 
burden  of  proving  that  such  deed,  instrument,  or  writing  so 
attested  was  subscribed  by  the  granter  or  maker  thereof,  and  by 

1  Dickson  Eyid.  l  383  (§  722).(p) 


(p)  The  names  might  be  essential  for  identification,  as  where  the  designa- 
tions  ware  different 
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the  witneeses  by  whom  such  deed,  instrument,  or  writing  bears 
to  be  attested  shall  lie  on  the  party  using  or  upholding  the  same, 
and  such  proof  may  be  led  in  any  action  or  proceeding  in  which 
such  deed,  instrument,  or  writing  is  founded  on  or  objected  to, 
or  in  a  special  application  to  the  Court  of  Session  or  to  the 
Sheriff  within  whose  jurisdiction  the  defender  in  any  such  ap- 
plication resides,  to  have  it  declared  that  such  deed,  instrument, 
or  writing  was  subscribed  by  such  granter  or  maker  and  wit- 
nesses." See  following  cases  on  this  enactment : — Addison,  2 
R.  457;  Smyth,  3  P.  573;  McLaren,  3  R.  1151;  Veasey,  2  R. 
748 ;  Gardner,  5  R.,  H.  of  L.,  105 ;  Thomson,  6  R.  161 ;  Tener, 
6  R.  1111.] 

17.  Is  a  deed  valid  if  the  party,  or  one  of  the  witnesses,  have 

subscribed  by  initials,  such  being  his  usual  mode  of 
subscription  1 

(1.)  A  deed  which  the  granter  has  subscribed  with  his  initials 
is  valid,  on  evidence  of  the  party's  practice  so  to  subscribe,  and  on 
proof  of  the  authenticity  of  the  initials.^(r) 

(2.)  As  the  witnesses  must  subscribe  the  deed,  a  person  who 
cannot  write,  or  who  can  write  only  his  initials,  is  an  incompetent 
instrumentary  witness,  and  a  deed  so  subscribed  is,  consequently, 
nulL» 

18.  A  person  departing  from  his  ordinary  custom  of  execut- 

ing deeds  by  his  initials,  adhibited  to  his  will  the 
initial  of  his  christian  name,  and  the  first  syllable  of 
his  surname,  having  been  unable,  through  weakness, 
to  complete  it ;  Was  the  will  validly  executed  1 

No ;  for  although  a  deed  signed  by  initials  is  valid  if  such  is 
the  granter's  ordinary  method  of  execution,  yet  where  it  appears 

^  Enk.  8,  2,  8.(0  >  Meek,  M.  16806  ;   Stewart,   M. 

16906.(0 


(r)  Thifl  point  xnAj  be  more  exactly  stated  thus: — A  deed  which  the 
granter  has  subscribed  with  his  initials  is,  provided  they  are  legible,  yaUcI, 
on  evidence  of  the  party's  practice  so  to  subscribe ;  and  if  the  inatrumentacy 
witnesses  are  alive,  on  proof  by  them  of  the  authenticity  of  the  initials. 

(0  Erskine  condemns  the  practice  as  contrary  to  the  statute,  but  admits 
the  rule }  Cents,  M.  16804.    See  also  Weirs,  22nd  June,  1813,  F.C. 

(0  In  this  case  one  witness  had  signed  for  another. 
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to  have  been  the  party's  intention  to  sign  his  name  in  full,  the 
deed  will  be  set  aside  as  an  incompleted  act  if  the  subscription  is 
not  finished.^ 

19.  What  is  the  effect  of  a  deed  authenticated  by  the  granter's 

mark? 

A  deed  signed  by  the  granter's  mark  is  null  ;(x)  as  a  person 
who  can  only  so  authenticate  deeds  is  one  who  ''  cannot  sub- 
scribe /'  and  in  that  case  the  law  recognises  only  one  method  of 
execution — viz.,  subscription  by  notaries.'(y) 

20.  What  is  the  effect  of  a  deed  if  the  granter  has  written 

his  signature  from  a  copy  made  by  another  person  ; 
or  if  it  has  been  previously  traced  for  him  on  the 
deed? 

In  the  former  case  the  deed  is  valid,  because  it  is  the  signa- 
ture of  a  party  who  can  write ;'  but  in  the  latter  case  it  is  null, 
because,  when  the  signature  is  traced,  the  party  merely  blackens 
the  writing  previously  executed,  and  there  is  a  want  of  a  uniform 
and  proper  character  of  hand/(a) 

1  Monciieff,  M.  15936.(u)  '  Wikon,  28th  May,  1800 ;  Hume, 

*  Erak.  3, 2,  8  ;  Graham,  30th  Nov.      912. 
1848, 11  D.  173.(z)  *  Crosbie,  M.  16814 ;  Pringle,  M. 

16810. 


(«)  In  thiB  case  the  sabecription  was  completed  with  the  party's  hand  led. 

{x)  See  as  to  bills  so  signed,  infra,  under  Bills. 

(jf)  This  answer  altered  from  original. 

(z)  See  also  Crosbie,  2nd  Jane,  1865,  3  MT.  870. 

(a)  The  important  element  in  this  question  is  that  the  granter  shall  pre- 
▼iously  have  been  capable  and  in  the  habit  of  signing  his  name,  though,  from 
iUneas  or  other  cause,  he  is  at  the  time  doubtful  whether  he  can  do  so.  If  so, 
be  may  avail  himself  of  such  assistance  as  is  afforded  by  having  before  him  a 
copy  or  writing  of  his  name  done  by  another,  because  his  signature  is  still  his 
own  writing.  The  report  in  the  case  of  Wilson,  referred  to,  bean  that  "  the 
letters  were  coarse  and  unshapely,  but  distinct  and  fully  formed,  and  such  as 
oould  not  have  been  written  by  any  one  who  had  not  been  in  the  use  of  sub- 
scribing her  name.  Moreover,  this  subscription  of  hers  bore  no  likeness  to 
Laurie's"  (the  writer's)  ''hand,  and  was  in  nowise  an  imitation  of  or  drawing 
•Iter  her  name  as  written  by  him."  See  also  BaUingall,  quoted  under  Ques. 
21, 
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2L  What  is  the  effect  of  a  deed,  in  the  execution  of  which, 
the  grantor's  hand  haA  been  led  ? 

The  deed  is  null ;  because  (1)  the  safeguard  which  comparcUio 
lUerarum  affords,  is  lost ;  and  (2)  there  is  no  sufficient  security 
that  the  party  wrote  with  his  full  free  will*  [See  Noble,  3  Rettie, 
74,  where  a  distinction  is  taken  between  the  *^  leading  "  the  hand, 
and  **  supporting  "  it.] 

[22.  What  are  the  provisions  of  the  Conveyancing  Act,  1874, 
as  to  notarial  execution ) 

Section  41  provides  that  "without  prejudice  to  the  present  law 
and  practice,  any  deed,  instrument,  or  writing,  whether  relating 
to  land  or  not,  may,  after  having  been  read  over  to  the  grantor,  be 
validly  executed  on  behalf  of  such  granter  who,  from  any  cause 
whether  permanent  or  temporary,  is  unable  to  write,  by  one  notary- 
public  or  justice  of  the  peace  subscribing  the  same  for  him  in  his 
presence,  and  by  his  authority,  without  the  ceremony  of  touching  the 
pen,  all  before  two  witnesses,  and  the  docquet  thereto  shall  set  forth 
that  the  granter  of  the  deed  authorised  the  execution  thereof,  and  the 
same  had  been  read  over  to  him  in  the  presence  of  the  witnesses. 
Such  docquet  may  be  in  the  form  set  forth  in  Schedule  I.  hereto 
annexed,  or  in  any  words  to  the  like  effect."  The  statute  merely 
recommends  the  Schedule.  A  docquet  otherwise  sufficient  was  held 
not  invalid  by  being  disconform  thereto.     Atchison,  3  R.  388.] 

23.  What  were  the  requisites  of  notarial  execution  before  the 
Conveyancing  Act  ? 

(1.)  The  granter  must  be  unable  to  write,  (c)  or  blind  ;  but  the 
objection  that  the  granter  could  write,  is  not  competent  to  him  or 
his  representatives.  (cQ 


Falconer,  M.  16817  ;  Ballingall,  22nd  May,  1806  ;  Home,  916.(6) 


(6)  The  party  here  had  never  been  taught,  and  oould  not  write. 

(c)  The  inability  may  proceed  either  from  never  having  acquired,  or  firom 
having,  through  age,  illness,  or  otherwise,  lost  the  power  to  write. 

{d)  The  point  here  referred  to  was  raised  in  Clark,  1688,  M.  16838,  where 
the  objection,  that  the  party  was  able  to  write,  was  taken  by  creditors.  The 
Lords  were  unwilling  to  determine  the  relevancy  of  the  reason,  but  "  before 
answer  ordained  the  assignee  to  adduce  what  probation  he  could  to  prove  that 
the  cedent  was  so  sick  as  he  could  not  subscribe  his  name." 
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(2.)  There  most  be  two  notaries  and  four  witnesses  in  deeds  of 
great  importance,  or  importing  heritable  title;  one  notary  and 
two  witnesses  being  sufficient  in  the  case  of  testaments  and  deeds 
for  sums  below  £100  Scots,  (e) 

(3.)  The  notaries  must  ascertain  the  identity  of  the  granter 
(A.  S.,  21st  July,  1688). 

(4.)  The  granter  must  giye  the  notaries  special  warrant  to 
subscribe  for  him,  and  in  evidence  thereof  touch  their  pen. 

(5.)  The  mandate  must  be  given,  and  the  pen  touched,  and  the 
deed  signed  in  presence  and  hearing  of  the  witnesses. 

(6.)  The  docquet  must  set  forth  that  special  warrant  and 
authority  was  granted  to  the  notaries ;  and  it  must  also  bear,  it  is 
said,  that  the  warrant  extended  to  marginal  additions,  if  any ;(/) 
and,  though  not  essential,  it  should  also  set  forth  that  the  pen  was 
touched, (^)  that  the  deed  was  read  over  in  presence  of  the  witnesses, 
and  the  fact  and  cause  of  the  granter's  inability  to  write.  [The 
docquet  must  be  holograpL     Henry,  9  M*P.  503.] 

(7.)  The  notaries  must  act  as  co-notaries,  and  sign  simul- 
taneously each  page  or  leaf  (A)  of  the  deed,  and  also  the  marginal 
additions,  adding  the  letters  N.P.  to  their  signatures,  and  on  the  last 
page  appending  their  mottoes.  The  witnesses  sign  the  last  page  only.  ^ 

24.  What  is  the  nature  of  the  authority  for  parish  ministers 
acting  as  notaries  in  testaments  1 

Before  the  Reformation  the  fimctions  of  notaries  were  discharged 
by  the  clergy.  But  by  the  Act  1584,  c.  133,  clergymen  are  ex- 
cluded from  acting  as  notaries,  "  the  making  of  testamentes  onely 
excepted;"  the  reason  for  the  exception  being  the  extreme 
urgency  of  these  cases,  and  that  ministers  are  ordinarily  with  sick 
persons  at  their  deatL'    It  has  been  held  that  they  can  so  act  only 

I  DufTs  Fead.  Con.  13 ;  Menaes  '       ^  Stair,  3,  8,  34. 
Lect   107  (111) ;    Dickson  Evid,  I 
863  (§  673,  tt  ««?.). 


(f )  In  mutual  contracts,  where  both  parties  are  unable  to  write,  two  notaries 
are  required  for  each  ;  Craig,  M.  16829. 

(/)  Elliot,  M.  16838. 

{g)  See  Dallas,  M.  5677  and  16839. 

(A)  The  Act  1686,  c.  17,  which  requires  the  subscription  only  of  each  leaf, 
applies  exclusively  to  sasines. 
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within  their  own  parish  ;^  but  Professor  G.  J.  Bell  says  that  ^'  the 
clergyman  of  the  parish  is  not  required. "'(t) 

[Schedule  I.  of  the  Conveyancing  Scotland  Act,  1874,  provides 
a  form  of  dooquet  applicable,  inter  alia,  "  as  regards  wills  or  other 
testamentary  writings  executed  by  a  parish  minister  as  notary- 
public  in  his  own  parisL"] 

26.  What  classes  of  deeds  by  parties  who  could  not  write 
formerly  required  to  be  executed  by  two  notaries  in 
presence  of  four  witnesses  1 

Deeds  importing  heritable  title,  and  all  deeds  of  "great  im- 
portance,'" i.e.,  when  the  amount  or  value  exceeds  £100  Scots. 
Erskine^  says  that  "a  deed  which,  without  laying  any  new 
obligation  upon  the  granter,  is  executed  merely  in  corroboration  or 
satisfaction  of  a  former,  is  not  deemed  a  writing  of  importance, 
though  the  first  obligation  should  have  exceeded  that  sum;"  but  it 
is  to  be  observed  that  the  deciBion(A;)  to  which  that  learned  author 
refers,  besides  being  scarcely  in  pointy  was  pronounced  before  the 
passing  of  the  Act,  1681,  c.  5.  Personal  obligations  under  £100 
Scots,  and  testaments,  whatever  may  be  the  value  of  the  succes- 
sion, might  be  executed  by  one  notary  and  two  witnesses." 

26*  What  are  the  rules  of  law,  as  laid  down  in  the  Earl  of 
Fife's  case,"  as  to  deeds  executed  by  blind  persons, 


1  Hepburn,  M.  16827.  »  Menzies,  136  (139). 

«  BeU*s  Prin.  2232.  «  Duff  v.  Earl  of  Fife,  17th  July, 

»  1679,  c.  80.  1823  ;  H.  of  L.,  1  Sh.  Ap.  498.(0 

«  Enk.  8,  2,  10 ;  Jack,  IStb  Dec. 
1671,  M.  12976.(*) 


(»)  A  trost-deed  executed  by  notaries  found  invalid,  one  of  them  being  one 
of  the  trust-dispoiiees  and  executors  under  the  deed,  and  haying  interests  and 
benefits  conferred  on  him  thereby ;  Ferrie,  23rd  Jan.  1868,  1  M<P.  291. 
The  deed  was  held  ineffectual  also  as  to  moveables,  partly  from  the  apparent 
intention  to  have  two  notaries. 

{k)  In  the  case  referred  to  a  bond  for  5000  merks  was  objected  to,  in  r«- 
spect  that  it  was  signed  by  two  notaries  before  only  three  witnesses,  to 
which  it  was  answered  that  it  was  not  a  deed  of  great  importance,  being  in 
implement  of  a  provision  in  a  contract  of  marriage ;  and  it  was  held  that  if 
the  bond  did  not  exceed  the  prior  provision  it  could  not  be  reduced  on  that 
ground,  but  that  if  it  did  exceed  the  provision  it  was  nuU. 

{I)  Reversing  judgment  of  Court  of  Session,  30th  Nov.  1819,  F.C. 
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and  as  to  reading  the  deed  to  the  party  before  sub- 
scription ) 

(1.)  In  deeds  by  blind  persons,  notarial  execution  is  not 
required  by  the  Statute  1579,  and  the  signature  of  the  party  is  the 
proper  signature  to  give  effect  to  the  deed.(m) 

(2.)  A  deed  appearing  to  be  signed  by  the  granter  and  witnesses 
is  probative  in  law ;  and  to  impeach  such  a  deed  the  challenger  is 
bound  to  prove  that  the  witnesses,  or  one  of  thera,  did  not  see  the 
granter  subscribe  or  hear  him  acknowledge  his  signature. 

(3.)  Heading  before  or  at  subscription  is  not  a  solemnity 
required  by  law. 

(4.)  To  impeach  a  deed  on  the  ground  that  the  granter  did  not 
know  its  contents,  it  is  not  enough  to  prove  that  the  deed  was  not 
read  over,  but  the  challenger  must  prove  defa^o  that  the  granter 
subscribed  in  ignorance  of  the  contents,  the  knowledge  of  the 
party  being  presumed  if  the  deed  is  duly  executed. 

(5.)  The  fact  that  the  deed  was  not  read  over  is  relevant, 
although  not  conclusive  evidence  that  the  party  did  not  know  the  con- 
tents, inasmuch  as  his  knowledge  of  the  contents  maybe  proved  from 
other  evidence,  from  which  such  knowledge  may  be  inferred,  (n). 

27.  Who  are  incapable  of  acting  as  instrumentary  witnesses  1 

(1)  Females(o)  (by  custom)  [but  by  section  1 39  of  the  Consolida- 
tion Act,  1868,  it  is  provided  that  any  female  person  of  the  age 
of  fourteen  or  upwards,  not  subject  to  any  legal  incapacity,  may 
act  as  an  instrumentary  witness.  Held,  Hannay,  1  E.  246,  that 
this  enactment  was  not  limited  to  deeds  relating  to  heritage]  ;  (2) 
pupils ;  (3)  blind  persons ;  (4)  insane  persons ;  (5)  persons  having 
a  material  interest  in  the  deed,  but  the  nomination  to  a  gratuitous 

(m)  Notarial  execution,  tbough  not  required,  is  competent  in  the  case  of 
blind  penons;  Ker,  23rd  May,  1837,  15  S.  983— ^Beid,  19th  Dec.  1837,  16 
S.  273 ;  affirmed,  19th  Feb.  1840,  1  Bob.  App.  66. 

(n)  More  correctly,  the  allegation  of  want  of  knowledge  must  be  supported 
by  farther  evidence  than  the  fact  here  stated.  The  question  is  for  the  jury 
on  the  whole  evidence. 

(o)  Ab  to  females,  see  Setton,  24th  Feb.  1816,  1  Murray,  9,  where  an 
issue  was  sent  for  trial,  whether  the  subscription  of  an  instrumentary  witness, 
who  waa  a  female,  was  her  true  and  genuine  subscription.  Professor  More, 
in  his  Notes  to  Stair  (399),  says,  "  it  seems  difficult  to  hold  that  they  are 
not  as  competent  to  attest  deeds  as  instrumentary  witnesses  as  they  are  to 
bear  evidence  r^arding  these  deeds,"  &c. 
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GSLce{p)  is  not  a  disqualification ;  (6)  persons  wbo  cannot  write ; 
(7)  persons  who  do  not  know  the  granter,(^) — at  least  the 
witnesses  must  have  credible  information  as  to  the  granter's 
identity  before  signing.^ 

28.  Is  it  essential  that  the  witnesses  to  a  party's  subscription 

shall  in  all  cases  immediately  subscribe  1 

It  is  not  essential  when  the  party  signs  in  presence  of  the 
witnesses,  but  it  is  essential  when  the  subscription  is  acknowledged^ 
as  the  Act  1681  forbids  witnesses  to  subscribe  unless  "  the  party 
did,  at  the  time  of  the  witnesses'  subscribing,  acknowledge  his  sub- 
scription, "(r)  [Spoken  words  are  not  necessary  to  such  an 
acknowledgment,  Gumming,  6  R.  963.] 

29.  What  is  the  effect  of  vitiations  in  deeds  % 

Vitiations  in  the  essentials,  not  authenticated  in  the  testing 
clause,  are  presumed  to  have  been  made  fraudulently  after  execution, 
and  without  the  granter's  authority ;  or  otherwise  that  they  have 
been  made  by  the  granter  for  the  purpose  of  cancellation ;  and 
they  annul  the  whole  deed,  unless  when  separable,  as  in  the  case 
of  legacies  in  testaments.  Vitiations  not  in  essentials  will  be  held 
pro  non  scriptis  if  the  deed  is  intelligible  without  the  words  viti- 
ated, and  there  is  no  room  to  infer  fraud.'    It  has  been  decided 

1  Enk.  4,  2,  27 ;  Dickson  Evid.  i.  1844,  6  D.  464 ;  aff.  2l8t  July,  1847, 

370  (§  689  et  seq,).  6  Bell's  Ap.   158.      See  also  an  in- 

'  Ersk.   3,  2,  20 ;   Boss   Lect.  L  structive  article  on  this  subject  in 

144 ;  Shepherd  v.  Grant,  24th  Jan.  the  Journal  of  Jurisprudence,  u,  291. 


(p)  Such  as  that  of  trustee  or  executor.  In  practice  it  is  better  to  avoid 
having  deeds  attested  by  any  one  who  is  either  a  party  to  or  interested 
under  them. 

(q)  Act  1681,  c.  5. 

(r)  A  question  was  lately  raised  as  to  the  meaning  of  this  part  of  the 
Act.  It  was  objected  to  the  testing  of  a  deed  that  the  two  instrumentaiy 
witnesses  who  had  heard  the  granter  acknowledge  his  subscription  had  not 
been  in  presence  of  each  other  when  they  did  so  ;  but  the  objection  was  re- 
pelled ;  Hogg  and  Others,  12th  March,  1864,  2  MT.  848.  The  point  seems 
to  have  been  previously  decided  in  the  same  way  ;  Robertson,  Ist  Dec,  1828, 
2  S.  544. 

In  Miller,  20th  Feb.  1829,  7  S.  444,  an  objection  to  a  deed  that  the 
testing  clause  bore  that  it  had  been  "  written,'*  but  not  that  it  had  been 
"  subscribed,"  before  the  witnesses,  was  repelled. 
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in  the  House  of  Lords  that,  although  deleted  words  in  holograph 
wills  cannot  be  restored,  they  may  be  read  to  see  what  the  granter 
at  one  time  intended.^ 

30.  If  the  granter  admits  that  vitiations,  not  authenticated 
in  the  testing  clause,  were  made  before  subscription, 
will  that  be  sufficient  to  sustain  the  deed  ? 

Such  an  admission  is  not  sufficient,  because  the  authenticity 
of  a  deed  cannot  be  proved  by  extrinsic  evidence.^  "  To  admit 
such  evidence  would  be  contrary  to  the  nature  of  a  probative 
instrument — ^the  very  admission  of  the  necessity  of  such  proof 
being  also  an  admission  of  the  invalidity  of  the  instrument.'' — 
Per  Lord  Wood* 

81.  A  deed  bore  to  be  in  favour  of  "John,"  one  of  the 
grantei^s  sons,  but  the  name  was  written  on  erasure 
throughout  the  deed.  The  testing  clause  stated  that 
these, presents  "are  subscribed  by  me  in  favour  of  the 
said  John,  my  son,"  but  it  did  not  refer  to  the  erasures ; 
Was  the  deed  valid  1     State  the  reason. 

No ;  because  there  must  be  a  specification  of  the  erasures  in 
number  and  position ;  while  in  this  case  there  is  nothing  to 
exclude  the  supposition  that  the  deed  had  been  executed  in  favour 
of  another,  and  that,  either  from  a  change  of  purpose  in  the 
granter,  or  in  order  to  correct  an  error,  it  had  been  altered  in  the 
interval  between  its  execution  and  the  completion  of  the  testing 
clause.'* 

32.  What  is  the  effisct  of  a  marginal  addition  in  one  dupli- 
cate of  a  contract  but  not  in  the  other  1 

A  marginal  addition  on  one  of  the  duplicates  is  probative 
against  the  party  who  is  possessed  of  and  founds  on  that  duplicate ; 

'  Mags,  of  Dundee  v,  Morris,  Ist      l&nd  ABSurance  Co.,  12th  Feb.  1857, 
May,  1858 ;  H:  of  L.,  »  Macq.  134.  19  D.  414. 

>  M'Farlane,     M.     8459  $     BeU's  3  Shepherd,  mpra,  6  D.  464. 

Cony.  145,  note.(<)    Church  of  Eng-  ^  Reid    v.     Redder,    24th    June, 

1834  ;(0  1  Bob.  Ap.  183. 


(«)  Bell  on  Testing  of  Deeds,  Lect.  iv.  p.  108. 

(0  12  S.  781,  6th  March,  1885  $  13  S.  619,  H.  of  L.,  30th  July,  1840. 

C 
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but  if  it  ifl  in  his  favour  it  iB  not  binding  on  the  other  party  unless 
proved  by  his  oath.^ 

33.  What  is  the  effect  of  a  marginal  addition  being  cut  away 

from  a  duly  tested  deed,  and  also  of  such  addition 
being  left  unsigned  ) 

In  the  first  case  the  deed  is  invalidated ;'  and  in  the  latter  the 
addition  is  held  pro  non  acripto} 

34.  What  is  the  effect  of  a  deed  wanting  the  place  and  date 

of  subscription  %    State  the  reason. 

(1.)  A  deed  wanting  the  place  of  execution  is  valid;  because 
the  granter's  power  of  contracting  is  independent  of  locality. 

(2.)  A  deed  wanting  the  date  is  likewise  valid,  unless  its  effect 
depends  on  its  date.^ 

35.  Where  both  witnesses  depone  that  they  neither  saw  the 

granter  subscribe,  nor  heard  him  acknowledge  his 
subscription,  is  that  testimony  of  itself  necessarily 
sufficient  to  reduce  the  deed ) 

The  testimony  of  the  two  instrumentary  witnesses  is  not  of 
itself  necessarily  sufficient  to  reduce  the  deed,  their  evidence 
being  received  with  suspicion  when  contradicting  their  written 
attestation.  There  must  be  collateral  proof  in  support  of  their 
testimony,  or  circumstances  of  real  evidence  to  corroborate  them. 
Their  admissibility  is  undoubted,  but  their  credibility  is  a  ques- 
tion for  the  jury.' 

36.  May  errors  in  the  testing  clause  of  a  deed  be  corrected 

after  it  has  been  given  in  to  be  recorded  1 

A  deed  may  be  borrowed  up  within  six  months  after  it  has 
been  given  in  for  registration  in  the  Books  of  Session,  provided 


1  Enk.  8,  2,  20.(u) 

s  Cmminghamhead,  Bl  12274. 

*  Carnegie,  4  Br.  Sap.  242. 


«  Menziee  Lect  120  (124). 
>  ClelADd,  16th  Dec  1838,  1   D. 
254. 


(tt)  The  rule,  m  here  laid  down  by  Erakiiie,  is  that  *'it  is  not  binding 
on  tiie  adverse  party  unless  it  be  supported  either  by  his  oath  or  by  posterior 
relative  writings,  or  in  special  cases  by  the  testimony  of  the  instrumentary 
witnesses." 
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in  a  public  regi8ter.^(a)     [See  Hill,  9  MT.  223 ;  Veasey,  2  IL 
748 ;  Millar,  4  R.  87.] 

[39.  What  are  the  provisions  of  the  Conyeyancing  Act,  1874, 
as  to  the  execution  of  deeds  by  companies  registered 
under  the  Companies'  Act,  1862  and  1867 1 

"  Any  deed  executed  after  the  commencement  of  this  Act  to 
which  any  company  registered  under  the  Companies'  Acts,  1862 
and  1867,  is  a  party,  shall  be  held  to  be  validly  executed  in 
Scotland  on  behalf  of  such  company,  if  the  same  is  either  executed 
in  terms  of  the  provisions  of  these  Acts,  or  is  sealed  with  the 
common  seal  of  the  company  and  subscribed  on  behalf  of  the 
company  by  two  of  the  ordinary  directors  and  the  secretary  of 
the  company,  and  such  subscription  on  behalf  of  the  company 
shall  be  equally  binding  and  effectual  whether  attested  by  wit- 
nesses or  not."    Section  56.] 

n.  PRIVILEGED  WRITINGS. 

40.  Enumerate  the  writs  which  are  privileged  as  regards 
authentication,  and  state  the  reasons  for  which  they 
are  so  privileged. 

(1.)  Holograph  writs — on  account  of  the  greater  difficulty  ta 
counterfeit  a  person's  handwriting  throughout  a  deed  than  to 
forge  the  signature ;  and  because  writing  and  subscribing  a  docu^ 
ment  is  more  trustworthy  evidence  of  deliberate  intention  and 
freedom  from  constraint  than  merely  subscribing  a  deed  written 
by  another. '(5) 

(2.)  Deeds  not  of  "great  importance" — i.e.,  for  sums  under 
£100  Scots — ^because  such  deeds  do  not  come  within  the  terms  of 
the  Act  1579,  c.  80  (see  Ana.  7) ;'  and  because  obligations  within 
£100  Scots  are  proveable  by  parole  evidence. 

1  BeU'8  PriD.  2226.  >  £nk.  8,  2,  18,  and  8,  2,  10. 

>  Dickson  Eyid.  I  397  (§  751). 


(a)  In  Shaw,  6th  March,  1851,  18  D.  877,  it  was  held  that  the  grantee 
of  an  onerous  deed  which  had  been  executed  without  a  testing  clause  waa 
entitled  ex  pott  facto  to  insert  one,  there  being  sufficient  space  above  the 
grantor's  signature. 

(6)  Stair,  4,  42,  6 ;  Ersk.  3,  2,  22. 
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(3.)  Testaments  may  be  executed  notariallj  by  one  notary  in 
presence  of  two  witnesses — the  privilege  being  rested  on  the 
ground  of  preventing  the  injurious  consequences  that  might  ensue 
from  the  presence  of  many  persons  in  the  last  hours  of  life.^ 
Testaments  are  further  privileged  in  respect  that  the  parish 
minister  may  act  as  notary.     [See  Ans.  22  and  24.] 

[By  the  Act  24  &  25  Vict  a  114,  it  is  provided  :— 1.  That 
every  will  made  by  a  British  subject  (whatever  his  domicile  at 
the  time  of  making  or  at  his  death)  shall,  as  regards  personalty, 
be  held  well  executed  for  the  purpose  of  being  admitted  to 
probate,  (a.)  Wfien  made  out  of  the  United  Kingdom,  if  in  the 
forms  required  by  the  laws  of  the  place  where  made,  or  where 
such  person  was  domiciled  at  the  time,  or  by  the  laws  in  that 
part  of  H.M.'8  dominions  where  he  had  his  domicile  of  origin 
(§  1).  (6.)  When  m/zde  within  the  United  Kingdom,  if  executed  in 
the  form  required  by  the  law  in  that  part  of  the  United  Kingdom 
where  made  (§  2).  2.  That  no  will  shall  be  held  revoked  by  any 
change  of  domicile  of  the  maker  (§  3).  3.  The  Act  does  not 
invalidate  any  will  as  regards  personalty  that  would  have  been 
valid  had  the  Act  not  been  passed  (§  4). 

(4.)  Writings  in  re  mercatoria—an  account  of  the  dispatch 
and  the  spirit  of  confidence  which  are  necessary  in  mercantile 
transactions ;  and  because  such  writings  regulate  the  transactions 
of  subjects  of  different  countries,  and  it  would  be  impracticable 
to  require  foreigners  to  comply  with  the  formalities  of  the  muni- 
cipal laws  of  other  statea^  Bills  and  notes  falls  under  this  rule, 
although  not  granted  in  re  mercatoria, 

(5.)  Keceipts  and  discharges  to  tenants  for  rent — "  on  account 
of  their  rusticity,  as  lawyers  express  it,  or  their  little  skill  in 
business.'*^ 

(6.)  Prorogations  and  devolutions  in  submissions — because 
they  are  qiuui  judicial  acts.^ 

(7.)  Informal  writings  referred  to  in  probative  deeds — ^because 
they  are  held  to  be  incorporated  therein,  if  properly  referred  to.° 

(8.)  Foreign  deeds  regarding  moveables— on  the  principle  of 
coTnitas  legum  ;  and  because  those  who  enter  into  contracts  regard- 

^  Bell's  Com.  L  842.  ^  Dickson  Evid.  i.  408  (§  782). 

*  Menzies,  187  (141).  ^  Dickson  Evid.  i  418   (§  808  €t 

'  Enk.  8,  2,  28.  m?.) 
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ing  moveables,  which  have  no  locos  of  their  own  but  follow  the 
person,  are  presumed  to  have  in  view  the  law  of  the  country  where 
the  contract  is  undertaken.^(c) 

[(9.)  It  is  usual  in  transfers  of  stock  of  Railways  and  Limited 
Liability  Companies  that  only  one  witness  shall  authenticate  each 
signature.] 

4L  Would  an  unattested  bond  written  and  subscribed  by  a 
debtor,  but  not  bearing  to  be  holograph,  warrant  sum- 
mary diligence  if  it  contained  a  clause  of  registration 
for  execution  ?    State  the  reason. 

Such  a  bond  would  not  warrant  summary  diligence ;  because 
its  validity,  resting  on  its  being  holograph,  ia  a  latent  fact,  which 
must  be  proved  by  extrinsic  evidence,'  and  to  warrant  summary 
execution  the  deed  must  of  itself  be  complete. 

42.  What  is  the  legal  presumption  with  respect  to  unsigned 
holograph  writs  1 

The  presumption  with  respect  to  unsigned  holograph  writs  is^ 
that  they  are  incomplete  acts,  from  which  the  party  has  resiled ; 
and,  when  they  are  not  connected  with  other  documents,  subscrip- 
tion is  necessary  to  show  that  the  granter  has  put  them  out  of  his 
hands  as  finished  acts,  by  which  he  intended  to  be  bound ;'  but 
the  presumption  is  otherwise  where  there  is  reason  to  presume 
that  the  writ  is  complete  without  subscription,  as  a  postscript  to  a 
signed  \etter.*{d) 

1  MenzieB,  189  et  teq.  (148).  >  Stair,  4,  42,  6  ;  Enk.  8,  2,  22. 

*  Dickson  E? id.  I  808  (§  754).  «  Waucbope,  M.  16965. 


(c)  By  19  k  20  Vict.  o.  56,  §  88,  it  is  provided  that  "  All  bonds  or  obliga- 
tions granted,  or  that  may  be  granted,  to  Her  Majesty  in  the  form  heretofore 
in  use  in  the  Court  of  Exchequer  in  Scotland,  shall  be  deemed  and  taken  to  be 
probatiTe  documents,  and  shall  have  all  the  like  priyileges,  operation,  and 
effect  as  if  duly  executed  and  attested  according  to  the  law  of  Scotland."  See 
also  note  (e)  to  Ans.  8. 

{d)  In  Robertson,  20th  Dea  1844,  7  D.  286,  Lord  Mackenzie  ezpnssed 
his  opinion  that "  If  the  maker  declared  in  the  deed  that  it  should  be  valid 
without  subscription,  in  virtue  of  the  superscription,  that  deed  would  be  quite 
valid." 

It  has  been  held  that  a  holograph  but  unsigned  docquet  by  a  notaiy  Mgnmg 
lor  a  party  who  cannot  write  is  effectual  if  it  contains  the  notazy's  name  in 
gremio;  Cullen,  M.  16842. 
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43.  Do  onattosted  holograph  writs  prove  their  dates  1    State 

the  reason. 

Unattested  holograph  writs  do  not  prove  their  dates ;  because 
were  it  otherwise,  the  rights  of  competing  creditors  or  of  heirs  in 
questions  of  deathbed,  and  the  Uke,  could  easilj  be  defeated  by 
&]se  dating.^  There  is  an  exception  to  this  rule  in  the  case  of  a 
debtor's  written  acknowledgment  of  intimation  of  an  assignation, 
which  is  probative  of  its  date,  although  not  tested. '(«) 

[The  law  has  been  altered  as  to  testamentary  holograph  writs 
by  section  40  of  the  Conveyancing  Act,  1874,  which  provides  that 
''every  holograph  writing  of  a  testamentary  character  shall,  in 
the  absence  of  evidence  to  the  contrary,  be  deemed  to  have  been 
executed  or  made  of  the  date  it  bears/'] 

44.  Is  there  any  distinction  betwixt  attested  deeds  and  holo- 

graph writs,  with  respect  to  erasures  1 

Words  written  on  erasure  in  attested  deeds,  duly  authenticated 
in  the  testing  clause,  are  held  to  have  been  made  before  execution ; 
but  words  written  on  erasures  in  holograph  writs  must  not  only 
be  proved  to  be  genuine,  but  the  dates  of  such  alterations  must 
also  be  proved ;  hence  merely  proving  when  the  body  of  the  deed 
was  written,  will  not  give  the  erasures  effect  as  of  the  same 
date.' 


»  Enk.  3,  2,  22.  »  Robertnon,  20th  Dec.  1844,  7  D. 

«  BeU's  Prin.  1466.  (/)  236  ;   Dune,  M.   16927  ;  Johiwton, 

M.  17063.(^) 


(e)  See  as  to  intimation  of  awignations,  25  k  26  Vict,  a  85,  §  2,  infra, 
Qoes.  300. 

(/)  Newton  k  Co.,  M.  850  ;  BeU*B  Com.  2,  17  ;  Dickson  Evid.  §  766. 

(g)  The  cases  roferred  to  hardly  warrant  the  distinction  here  drawn.  In 
the  case  of  attested  deeds  the  answer  assumes  that  words  written  on  erasure 
are  duly  authenticated  in  the  testing  clause,  while  in  the  case  of  Kobertson, 
where  Uie  deed  was  holograph,  the  erasures  were  not  so  authenticated ;  but 
had  they  been  so,  there  seems  no  reason  to  doubt  that  they  would  have  re- 
ceiTod  the  same  effect  as  In  attested  deeds.  In  Robertson,  Lord  Mackenzie 
ejpnwflfd  a  somewhat  different  opinion  from  that  in  the  answer  as  to  the 
effect  of  erasures  in  holograph  deeds.  See  as  to  holograph  superindnctions 
on  erasures  in  deed  not  holograph,  Grant,  27th  Feb.  1849, 11  D.  860.  Mags. 
of  Dundee,  20  D.  9. 
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45.  What  peculiar  risk  of  challenge  is  to  be  kept  in  view  in 

regard  to  holograph  obligations  by  unmarried  women ; 

and  how  is  the  risk  to  be  avoided  1 
In  the  event  of  the  granter's  marriage,  the  deed,  in  a  question 
with  her  husband,  will  be  presumed  to  have  been  granted  after 
marriage,  and  consequently  will  not  subject  him  to  liability.^ 
The  risk  may  be  avoided  by  recording  the  deed  in  a  public  regis- 
ter. 

46.  What  is  the  presumption  with  respect  to  the  date  of  an 

unattested  holograph  settlement  of  heritage  in  a  ques- 
tion with  the  granter's  heir  ? 
A  holograph  settlement  not  tested  is  presumed  to  have  been 
granted  on  deathbed ;  but  the  presumption  may  be  redargued  by 
proof  to  the  contrary;'  [but  see  Ans.  43,  the  presumption  is  now 
altered]. 

47.  When  a  deed  is  founded  on  as  holograph,  on  whom  is  the 

onvs  probandi,  and  what  is  required  to  be  proved  1 

The  onus  probandi  rests  on  the  party  founding  on  the  deed ; 
and  he  must  prove  that  it  is  wholly  genuine,  and  not  simply  that 
the  signature  is  the  penmanship  of  the  same  hand  as  the  body  of 
the  writ'  But  if  the  deed  bear  to  be  wiitten  by  the  grantor,  the 
ontis  is  on  the  party  challenging.  ^(/)     [See  Ans.  43.] 

^  Dows,  M.  12490.(A)                                *  Turnbull,  29th  Feb.  1844,  6  D. 
>  Stair,  S,  4,  29  ;  Ersk.  S,  8,  96.(i)        896. 
s  Anderson,  16th  April,  1858  ;  H. 
of  L.,  20  D.  7.(*)  

(A)  The  reference  should  be  to  Temple,  M.  12490  and  12606.  The  case 
of  DowB,  which  ia  reported  M.  12607,  refers  to  a  question  with  the  granter's 
heir. 

(t)  Mr.  Dickson  thinks  there  is  no  presamption  of  the  deed  having  been 
granted  on  deathbed,  and  states  the  rule  on  this  point  as  follows: — '*A 
holograph  deed  untested  is  not  probative  of  its  date,  which  must  therefore 
be  corroborated  by  other  evidence,  according  to  the  nature  of  the  case,  and 
the  party  founding  on  the  deed  must  bear  the  burden  of  proof,  because  he 
is  ti»  petUoriOf  and  maintuns  the  affirmative ; "  Dickson  Evid.  §  762.  See 
Waddel,  May,  1845,  7  D.  605. 

{h)  Affirming  judgment  of  Court  of  Session,  20  D.  1326. 

(Q  It  may  be  doubted  whether  there  is  sufficient  authority  for  this  quali- 
fication of  the  general  rule.     In  Robertson,  20th  Dea  1844>  7  D.  286,  Lord 


•-• 
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48.  What  are  the  privileges  of  writings  in  re  niercataria  f 

(1.)  They  are  authentic  without  witnesses,  although  not  holo- 
graph. 

(2.)  They  prove  their  dates  without  witnesses  in  ordinary  mer- 
cantile transactions;  but  the  date  must  be  adminiculated  when 
the  writ  is  challenged  by  the  granter's  heir  on  the  head  of  death- 
bed, (m)  [reduction  ex  capUe  lecti  was  abolished  as  regards  persons 
dying  after  16th  August,  1871,  by  34  &  35  Vict  c.  81],  or  by  his 
creditors,  as  having  been  granted  to  create  a  fraudulent  preference. 

(3.)  Subscription  by  initials  or  mark  is  effectual  if  admitted  or 
proved  to  be  genuine.^ 

49.  A  testator  directed  his  executor  to  pay  certain  bequests 
contained  in  an  improbative  "  letter  signed  by  me  of 
this  date,  to  the  several  persons  therein  named(n)  and 
such  other  bequests  as  I  may  leave  by  any  writing 

^  Menzies  Lect.  138  (142) ;  Dickson  Evid.  i.  410  (f^  667-784  et  8eq.) 


Fnllerton  said, — **  I  think  we  are  bound  to  consider  the  body  of  the  deed  as 
holograph  by  the  force  of  the  testing  clause,  until  that  be  disproved ; "  and 
in  Tombull  (here  dted)  Lord  Jeffrey  said, — **  An  averment  in  the  body  of 
the  deed,  that  it  is  written  by  the  maker^s  own  hand,  is  sufficient "  to  shift 
the  onttf  /  but  in  neither  of  those  cases  was  the  point  decided  ;  while  in 
Anderson  (here  cited).  Lord  President  Boyle,  while  alluding  to  that  opinion 
of  Lord  Jeffrey,  as  reported,  stated  it  ''to  be  clear  in  point  of  law  that  it 
was  incumbent  on"  the  party  founding  on  a  holograph  deed,  the  genuine- 
ness of  which  was  contested,  to  prove  its  authenticity ;  and  in  the  same  case 
in  the  H.  of  L.,  Lord-Chancellor  Chelmsford  said, — ''The  essential  parti 
without  which  all  the  rest  of  the  case  was  irrelevant,  was  to  show  that  the 
document  was  in  the  handwriting  of  the  deceased.  Upon  principles  of  common 
sense,  if  a  man  produced  a  will,  which  was  disputed,  he  must  prove  it."  In 
that  case  the  document  did  not  bear  to  be  holograph,  but  that  does  not  seem  to 
have  been  the  ground  of  the  opinions. 

See  as  to  an  attested  holograph  mutual  deed,  Laurie,  1 4th  Jan.  1859, 21 D.  240. 

{m)  The  law  of  deathbed  is  hardly  applicable  to  writings  properly  in  re  mer- 

COtCTUl, 

(ft)  Aooording  to  the  report  of  the  case  referred  to,  which  in  the  Court  of 
Session  is  reported  under  the  name  of  Buchan,.27th  May,  1828,  6  S.  864, 
the  circumstances  were  not  as  stated  in  this  question.  The  words,  "  and  such 
other  l>equeBts  as  I  may  leave  by  any  writing  under  my  hand,"  do  not  occur 
in  the  deed,  and  there  was  only  one  letter  left,  being  that  of  the  same  date 
with  the  deed,  so  that  the  decision  does  not  afford  authority  for  the  distinc- 
tion drawn  in  the  answer.  Since  then,  however,  there  has  been  a  series  of 
dednons  which  have  established  a  different   principle.    Thus,  two  sisters 
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under  my  hand  f  and  he  left  another  improbative  letter 
containing  additional  legacies:  Were  the  legacies  in 
both  or  either  of  the  letters  effectual  1    State  the  rule. 

The  legacies  in  the  former  letter  are  effectual,  but  those  in  the 
latter  are  null;  the  rule  being,  that  informal  writings  properly 
referred  to  in  probative  deeds,  and  then  in  existeTice,  are  held  to  be 
imported  into  the  probative  deed  by  reference/  but  when  the 

1  IngliB,  ISth  Oct  1881,  6  W.  &  S.  786,  H.  of  L.(o) 

executed  a  matnal  settlement,  duly  authenticated,  whereby  they  directed  their 
trusteet,  after  payment  of  all  ohaj^gee  and  expenses,  '*  and  of  all  legacies  or 
payments  which  we  may  direct  to  he  made  out  of  our  respective  shares  by  any 
letter  or  other  writmg  under  our  respective  hands,  whether  formal  or  informal,** 
to  dispose  of  the  residue  "in  such  way  and  manner  as  the  surviyor  of  us 
may  direct  by  any  such  letter  or  writing."  A  letter  holograph  of  one  of  the 
sisters,  and  signed  by  both,  but  not  tested,  was  sustained  as  effectual  to  con- 
stitute a  bequest ;  Wilson's  Tra.,  13th  Dec  1861,  24  D.  163.  A  testatrix  by 
a  formal  trust-deed  directed  her  trustees  to  pay  all  "legacies  or  bequests 
which  by  a  writing  or  writings  under  my  hand,  hereunto  annexed,  or  on  a 
paper  or  papers  apart,  I  shall  make  or  settle."  She  left  a  separate  document, 
neither  holograph  nor  tested,  headed  "  Codicil  to  my  Will,"  and  commencing, 
"August,  1860.  I  wish  to  bequeath  the  following  legacies,"  and  then  fol- 
lowed three  pages  of  legacies  to  different  persons,  after  which  came  these 
words,  which  were  holograph :  "  This  is  written  at  my  dictation,"  followed 
by  her  signature  and  date.  The  first  and  second  pages  were  unsigned,  but 
there  were  holograph  interpolations  and  alterations  on  the  ikst  page.  The 
document  was  sustained  as  effectual;  Young's  Trs.,  8rd  Nov.  1864,  3  M'P. 
10.  See  also  Rankine,  7th  Feb.  1849,  11  D.  543 ;  and  Preston's  Tnk,  15th 
July,  1856,  18  D.  1246.  The  principle  now  esUblished  seems  to  be  that,  if 
a  party  convey  his  property  to  trustees  by  a  probative  trust-deed,  he  may  in 
that  deed  declare  what  form  of  writing  shall  be  sufficient  as  an  expression  of 
his  instructions ;  in  short,  that  he  may  make  the  law  in  this  respect  for  him- 
self ;  and  all  that  Is  required  is  that  such  writings,  if  of  earlier  date,  should  be 
identified  as  those  referred  to  in  the  deed,  and  if  of  later  date,  as  those  intended 
in  it ;  Dickson  Evid.  p.  496.  See  also  Crosbie,  2nd  June,  1865,  8  M'P. 
870.  In  this  case  it  was  also  held  that  the  deed,  having  been  executed  in 
duplicate,  and  one  copy  found  in  the  testatrix's  repositories  mutilated,  but  there 
being  no  evidence  that  the  mutilation  was  by  her,  the  duplicate  copy  in  the 
hands  of  her  agent  was  valid. 

In  a  recent  case,  three  out  of  four  holograph  writings,  admitted  to  be  genuine 
and  probative  by  a  party  who  had  previously  executed  a  trust-deed  and  settle- 
ment containing  a  reserved  power  to  alter,  were  held  not  effectual  as  testament- 
ary writings ;  but  the  judgment  proceeded  on  grounds  not  affecting  the  principle 
here  stated ;  Lowson,  20th  March,  1866,  4  MT.  681. 

(o)  Bevendng  Judgment,  27th  May,  1828,  6  S.  864. 
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writing  referred  to  is  to  be  prepared  at  some  future  date,  it  must 
be  holograph,  or  attested  in  terms  of  the  statutes.'(p) 

60.  Would  a  foreign  conyeyance  regarding  moveables  defi- 
cient in  the  solemnities  required  by  the  lex  lod  con- 
trcietus,  in  respect^  for  instance,  that  it  is  unsealed,  be 
sustained  in  this  country,  where  such  solemnities  are 
not  required  1 

Such  a  deed  would  not  be  sustained ;  for  in  order  that  a  foreign 
deed  may  receive  effect  in  this  country,  it  is  an  implied  condition 
that  it  be  valid  according  to  the  law  of  the  country  where  it  was 
made.'  But  deeds  which  are  intended  to  take  effect  in  this  country, 
and  are  executed  according  to  Scotch  law,  will  be  effectual  here 
though  informal  by  the  lex  loci  corUraettis.\r)  [See  as  to  wills, 
addition  to  An&  40.] 

6L  Is  a  foreign  will,  which  is  formal  by  the  lex  domicilii 
teetaiorisy  effectual  as  a  bequest  of  heritable  subjects 
in  Scotland  ) 

No ;  because  Scottish  heritage  can  be  transmitted  only  in  the 
form  oi  9kde  presenti  conveyance.^  [But  see  following  Answer.] 
But  where  heritage  in  Scotland  is  conveyed  by  a  formal  disposition 
executed  according  to  the  law  of  Scotland,  and  referring  to  a 
foreign  will  made,  or  to  be  made,  such  a  disposition  and  will  may 
be  read  together  as  an  effectual  settlement.'(«) 

>  See    Bom    Lead.    Cases,    Land  «  Enk.  8,  2,  41. 

Bights,  i  417  etteq.  >  Cameron,  19th  May,  1881,  9  S. 

*  Story's  Confl.,  §  266  a.  601 ;  aff.  7  W.  &  a  106. 

*  Taylor,   16tli  July,  1847,  9  D. 
1504 ;  per  Lord  FuUerton. 

(p)  See  note  (n)  tupra  to  Qnes.  46. 

(r)  The  case  of  Taylor  here  cited  was  a  transfer  of  claims  under  an  obliga- 
tion, not  contracted,  but  alleged  to  be  due  in  Scotland.  The  transfer,  which 
by  the  law  of  England,  where  it  had  been  executed,  was  invalid,  was  founded 
on  as  a  title  to  sue,  for  which  purpose  it  was  held  ineffectual,  because  the  right 
to  sae  could  arise  only  through  a  right  to  the  claims,  which  had  not  been 
thereby  acquired.  The  opinion  expressed  by  Lord  Fullmrton  was  very  general, 
and  made  no  special  reference  to  Scotland. 

(s)  The  legal  effect  of  such  a  combined  trust-deed  is  a  question  to  be 
decided  by  the  law  of  Scotland.  See  Bichmond's  Tra.,  25th  Nov.  1864, 
8  M*P.  95,  where  it  was  held  that  a  Scotch  trust  conveyance  of  heritage  and 
■obaequent  Irish  testament  were  to  be  read  together. 
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[52.  What  alterations  on  the  law  in  regard  to  mortis  cafisa 
settlements  of  land  were  made  by  the  Consolidation 
Act,  18681 

They  are  shortly — (1.)  That  land  may  be  settled  not  only  by 
de  presenti  conveyances  but  by  testamentary  or  mortis  causa  deeds 
or  writings  executed  in  the  manner  required  or  permitted  by  the 
law  of  Scotland  in  the  case  of  testamentary  writings. 

(2.)  That  no  such  deed  or  writing  granted  by  any  person  alive 
at  the  commencement  of  the  Act,  or  granted  by  any  person  after 
the  commencement  of  the  Act,  shall  be  considered  invalid  on 
the  ground  that  the  granter  has  not  used  the  word  "dispone" 
or  other  words  importing  a  conveyance  de  presenti,  [It  will  be 
kept  in  view  that  by  section  27  of  the  Conveyancing  Act,  1874, 
*^  dispone  "  is  no  longer  a  vox  signata  in  inter  vivos  deeds  relating 
to  land.] 

(3.)  That  where  such  deed  or  writing  shall  contain,  with 
reference  to  such  lands,  words  sufficient  to  transfer  moveables, 
such  deed  or  writing  if  duly  executed  in  the  manner  required  or 
pei*mitted  in  the  case  of  any  testamentary  writing  by  the  law  of 
Scotland,  shall  be  held  to  be  a  general  disposition  of  such  lands 
within  the  meaning  of  the  Act,  and  shall  confer  on  the  granter 
right  to  make  up  a  title  thereto.] 

53.  When  a  foreign  deed,  duly  executed  according  to  the 
law  of  the  country  where  it  is  made,  but  informal  by 
Scotch  law,  contains  a  conveyance  of  land  in  Scot- 
land, or  an  obligation  to  convey  such  land,  is  it  valid 
to  any  effect  1 

An  obligation  to  convey  land,  if  formal  by  the  lex  loci  con- 
tractus^  may  be  enforced  by  action  in  this  country  against  the 
granter  and  his  heirs,  because  it  is  a  personal  obligation  ad  fac- 
tum prcMtandum,^  But  a  foreign  conveyance  of  heritage  has 
been  held  not  only  nail  as  a  conveyance,  but  insufficient  even  to 
found  an  action  against  the  granter  to  oblige  him  to  grant  a 
formal  disposition.'  Lord  Eames,  however,  distinguishing  betwixt 
an  onerous  disposition  and  a  gratuitous  conveyance  mortis  causa^ 
maintains  that,  on  equitable  grounds,  the  former  ought  to  be 
sustained  as  a  ground  of  action,  if  formal  by  the  lex  loci  corUraciuSj 

1  Enk.  8,  2,  40.  *  Dalkeith,  M.  4464. 
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because  it  is  the  counterpart  of  the  grantee's  implemented  obligation 
tp  paj  the  price.^(<)     [See  Ans.  52,  and  addition  to  Ans.  40.] 

54.  May  a  disposition  of  Scotch  heritage  be  revoked  by  an 

English  will] 

Yes;  the  principle  being,  that  any  declaration  of  will  is 
sufficient  to  revoke,  and  a  foreign  deed  properly  executed  affords 
sufficient  evidence  of  such  will  or  intention,  ^(u)  [See  Thomas, 
7  MT.  lU.] 

55.  Would  a  deed,  executed  in  England  according  to  the 

formalities  required  there,  be  received  as  probative  in 
this  country ;  or  must  its  genuineness  be  proved  by 
the  attesting  witnesses  according  to  the  English  rule  ? 
State  the  reason. 

Such  a  deed  will  not  be  received  as  probative  in  Scotland ; 

1  Kfljnes*    Equity,   551 ;    1    Boas  *  Leith's  Tn.,  6th  June,  1848,  10 

Lead.  Ca.  118.  D.  1137,  and  1  Ross  L.  C.  691. 


{t)  See  the  opiniona  of  the  consulted  judges  in  Purvis,  23rd  March,  1861, 
23  D.  812,  where  Lord  President  M'Keill,  Lords  Ivory,  Curriehill,  Deas, 
Neaves,  Ardmillan,  Mackenzie,  and  Jerviswoode  stated  as  (p.  826)  "the 
clear  rule  of  law  that  no  writing  can  avail  as  a  conveyance  or  disposition  of 
Scotch  heritage  that  is  not  framed,  both  in  point  of  style  and  in  point  of 
farmality,  according  to  the  peculiar  law  and  practice  of  Scotland."  The 
Lord  Justice-Clerk  (Inglis)  also  sUted  the  law  to  be  that  (p.  881)  "All 
instniBients  (without  distinction,  except  in  the  com  of  conveycaice  of  land) 
executed  abroad  according  to  the  solemnities  of  the  place  of  execution  must 
reoeiye  effect  in  Scotland  exactly  in  the  same  way  as  if  they  were  executed 
within  Scotland  according  to  the  solemnities  of  the  Act  1681."  See  also 
Campbell,  24  D.  1321. 

(tt)  In  the  case  of  Leith's  Trs.,  referred  to,  a  majority  of  the  whole  Court 
held  that  a  disposition  of  Scotch  heritage  may  be  so  revoked ;  and  in  Purvis, 
ftcpro,  a  similar  opinion  was  given  by  the  whole  Court  (din.  Lord  Kinloch) ; 
hot  the  point  has  not  been  actually  decided,  a  majority  of  the  judges  having 
held,  in  Leith's  Trs.,  that  a  revocation  of  "all  former  wills,  codicils,  and 
testamentary  dispositions  '*  was  not  intended  to  revoke,  and  did  not  revoke, 
the  Scotch  disposition  of  heritage ;  and  in  Purvis  matters  were  not  in  a  oondi- 
tion  for  applying  the  principle,  which  however  may  probably  be  held  as 
settled.  An  important  distinction  was  also  referred  to  in  the  opinion  of 
the  Lord  President  and  other  judges  in  Purvis — viz.,  that  if  "the  writings 
could  only  be  held  to  infer  an  implied  revocation,  by  importing  a  new  and 
different  disposition  of  the  subjects,  we  think  they  would  be  ineffectual  for 
that  purpose  so  far  as  heritage  is  concerned,"  if  *'  they  are  not  so  executed  as 
to  form  a  valid  disposition  of  heritage.** 


30  DELIVEBY  OF  DEEDS. 

because  the  English  solemnities  of  execution  are  not  intended  to 
afford  full  proof  of  authenticity,  and  therefore  to  admit  the  deed 
without  corroborative  evidence  would  be  to  give  it  gi'eater  effect 
in  Scotland  than  it  would  receive  in  the  English  Courts.^  [The 
alterations  in  the  requisites  of  probative  writs  by  section  38  of  the 
Conveyancing  Act,  1874,  will  be  kept  in  view.] 

III.  DELIVERY  OP  DEEDS. 

S6.  On  what  principle  is  a  deed  ineffectual  without  delivery  I 

The  principle  on  which  delivery  is  required  to  give  efficacy  to 
a  deed  is,  that  it  being  in  the  power  of  the  grantor  until  delivered, 
it  is  presumed  that  he  has  not  finally  resolved  to  be  bound  by  it' 
The  rule  is  also  designed  for  protecting  creditors  against  fraudulent 
latent  deeds  granted  by  their  debtors.' 

67.  What  classes  of  deeds  do  not  require  delivery,  and  for 
what  reasons  1 

(1.)  Deeds  which  contain  a  clause  dispensing  with  delivery ; 
because  they  sufficiently  mark  the  final  intention  of  the  granter.^ 

1  Dickson    Evid.  i.  583    (§    1088  >  Diskingtoune,    1    B.   Sup.  259 ; 

€t  $eq,)  (x)  Simpson,  M.  11570. 

s  Erek.  3,   2,   43  ;   Dickson  Evid.          «  Enk.  8,  2,  44. 
i  483  (§  934).  

(x)  Mr.  Skelton,  in  his  Notes  to  the  passage  of  Mr.  Dickson's  work  here 
referred  to,  says,— "The  passage  in  the  text  seems  opposed  to  the  settled 
rule  that  a  written  contract,  executed  according  to  the  forms  required  by 
the  lex  led  ooiUraeiu$,  will  be  received  as  well  as  executed  in  the  courts  of 
other  countries."  In  an  old  case,  where  an  action  was  brought  on  an  English 
double  bond,  and  the  defender  denied  the  subscription,  and  pleaded  that 
the  bond  was  not  probative  unless  proved  by  the  witnesses,  the  Court 
foxuid  this  impracticable  at  this  distance,  and  repelled  the  plea ;  Chatto,  M. 
4456  and  4447.  The  rule  may  perhaps  be  stated  thus: — Where  there  is  a 
question  as  to  the  due  authentication  or  formality  of  a  foreign  deed,  the 
Court  will  take  the  opinion  of  lawyers  of  the  country  where  the  deed  was 
made.  See  Hopetoun*s  Trs.,  6th  March,  1856,  18  D.  739,  where  queries 
were  submitted  to  English  counsel  regarding  the  validity  of  a  decree-arbitral 
issued  in  England;  and  Purvis,  mprOf  where  it  was  found  "that  by  the 
law  of  Sootlsjid,  in  which  country  the  testator  died  domiciled,  the  succes- 
sion to  his  moveable  property  will  depend  upon  the  formality,  according  to 
the  law  of  the  country  in  which  they  were  executed,  of  the  testamentary 
writings  executed  by  the  testator  in  the  Netherlands,  India^  as  constituting 
a  last  will  and  testament  of  moveable  property,"  and  proper  steps  appointed 
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(2.)  A  deed  making  alterations  upon  a  prior  deed  containing 
snch  a  clause ;  because  it  is  acoessorj  to  the  first.^ 

(3.)  Testamentary  deeds ;  because  they  are  meant  to  be  final 
expressions  of  the  granter^s  wilL^ 

(4.)  Deeds  resenring  a  power  to  alter ;  because  they  are  of  the 
nature  of  testamentary  deeds.' 

(5.)  Bonds  of  provision  to  wife  and  children;  because  the 
husband  and  feither  is  the  proper  custodier  of  their  writing8/(y) 

(6.)  Deeds  in  which  the  grantor  has  a  reserved  right;  because 
he  is  presumed  to  hold  for  his  reserved  interest.^ 

(7.)  Deeds  executed  in  implement  of  an  antecedent  obligation ; 
because^  as  the  creditor  could  have  insisted  on  such  a  deed  being 
granted,  he  is  entitled  to  recover  it  when  it  has  been  executed.* 

(8.)  Bilateral  contracts ;  because  such  deeds  are  common  rights 
to  aU  the  contractors ;  and  if  one  of  the  parties  can  use  such  a 
deed  as  a  deed  effectual  to  himself,  it  must  also  be  effectual  to  the 
rest.^  [Also  mutual  deeds  executed  in  duplicate;  Eobertson, 
1  R  323.] 

68.  What  acts  constitute  equivalents  to  delivery  1 

(1.)  The  acting  upon  the  deed  by  the  granter ;  as  by  raising 
diligence  in  the  grantee's  name.^ 

(2.)  The  placing  of  a  deed  upon  a  public  record.'*  [Bell's 
Principles,  33 ;  and  Tennent,  7  MT.  936.] 

1  Eleifl,  M.  16999.  ^  Enk.  ib. 

»  Erak.  3,  2,  44.  '  Erek.  ib. 

>  Young,  4  B.  S.  259.  »  Dick,  M.  6548. 

*  Ezsk.  3,  2,  24.  ^  Downie,   5th  Dec.    1843,   6    D. 

s£nk.3,  2,44.  180.  (z) 


to  be  taken  for  ascertaining  the  effect  and  validity  of  these  writings  by  the 
foreign  law."  See  also  Thomson's  Trs.  18th  Dec.  1851,  14  D.  217 ;  and 
Disbrow,  27th  Nov.  1852,  15  D.  123. 

(y)  Deeds  in  favour  of  natural  children,  and  by  mothers,  fall  under  same 
rule ;  Ersk.  3,  2,  44 ;  Aikenhead,  M.  16994. 

{z)  This  was  the  case  of  a  bond  of  provision  by  a  father  to  trustees  for  his 
children,  which  bore  to  be  irrevocable.  It  had  been  delivered  by  the  granter 
to  his  agent,  who  had  intimated  it  to  the  trustees  as  well  as  put  it  on  record, 
and  the  granter  himself  had  in  a  subsequent  letter  indicated  that  he  considered 
the  deed  as  delivered.  In  Leckie,  M.  11581,  registration  was  found  equivalent 
to  deHvezy  with  regard  to  heritage,  but  not  as  to  moveables,  though  the  deed 
contamed  a  clause  dispensing  with  the  delivery. 
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(3.)  The  registration  of  a  sasine  upon  an  undelivered  deed.^(a) 

69.  What  is  the  legal  presumption  as  to  deliverj  of  a  deed 
found  in  the  grantor's  possession. 

A  deed  found  in  the  grantor's  possession  is  presumed  either 
not  to  have  been  delivered,  or  to  have  been  returned  after  delivery 
for  some  reason  inconsistent  with  its  remaining  effectual.^ 

60.  A  party  wrote  to  his  creditor,  inclosing  bank  notes  in 
payment  of  his  debt,  and  the  letter  was  intrusted  to 
a  servant,  to  be  given  next  morning  to  the  post- 
runner.     The  party  died  in  the  moming,  before  the 
postman  came,  and  the  letter  was  retained  f    Was  it 
delivered  1 
In  these  circumstances  it  was  held  that  the  letter  was  deli- 
vered ;  on  the  principle  that  delivery  is  complete  when  the  grantor 
has  himself  done  whatever  he  can  to  complete  it.'(6) 

6L  A  proprietor  of  an  estate  died,  leaving  a  son  and  a  minor 
daughter,  and  the  son  granted  to  his  sister  a  bond  in 
name  of  tocher ;  Did  it  require  to  be  delivered  ? 

In  the  case  cited  infra^  it  was  held  that  such  a  bond  did  not 
require  to  be  delivered ;  because  it  was  of  the  nature  of  a  provision 
which  the  father  would  have  granted  if  he  had  been  alive ;  and 
because  the  deed  was  in  fulfilment  of  the  grantor's  obligation  to 
aliment  his  sister,  to  whom  he  stood  in  loco  pa/rentis, 

1  Bruoe,  M.  11185.  *  Crawford,  1807,  M.  App.  '*Moye- 

*  Tait  Evid.  165  ;   Dickson  Evid.      ables,"  No.  2. 
i.  490  (§  951).  *  Morrison,  4  B.  Sup.  40. 

(a)  See  observationB  as  to  effect  of  recording  deeds  and  sasines ;  Burnet, 
26th  March,  1864,  2  D.  929. 

(6)  This  case  was  very  peculiar — (1)  the  letter  was  taken  possession  of  bj 
a  person  who  was  acddentallj  in  the  house,  and  had  no  right  to  interfere ; 
(2)  the  competition  was  with  a  trustee  who  was  appointed  by  the  creditors, 
but  had  no  judicial  authority,  and  made  up  no  title  of  any  kind,  but  got  the 
money  from  the  person  who  had  taken  possession  of  it ;  (8)  the  letter  contained 
only  the  halves  of  the  notes,  which  makes  the  case  stronger ;  but  the  Court 
piooeeded  on  the  assumption  that  the  bank  would  have  paid  on  delivery  of  the 
halves  and  the  letter,  which  stated  that  the  others  would  be  sent — a  view  which 
may  be  doubted.  There  was  certainly  no  completed  delivery  during  the  party's 
lifetime,  and  had  the  person  who  took  possession  been  entitled  as  executor  or 
otherwise  to  do  so,  or  had  the  trustee  been  judicially  appointed,  the  result 
might  have  been  different. 
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62.  Ji,  grants  an  assignation  to  B,  partly  for  bis  own  and 

partly  for  B's  behoof,  receiving  from  B  a  back-bond ; 
and  A  afterwards,  intending  to  transfer  his  interest 
to  C,  executes  in  favour  of  B  a  discharge  of  the  back- 
bond, and  B  delivered  a  new  back-bond  to  C ;  but  the 
discharge,  from  inadvertence,  remained  in  C's  hands 
undelivered.  In  a  competition  between  C  and  an 
arrester  of  A's  interest.  Who  will  be  preferred  ?  State 
the  reason. 

The  arrester  of  A'u  interest  will  be  preferred ;  because  the  dis- 
charge was  not  delivered  to  B,  or  to  some  one  on  his  behalf.^(c) 

63.  What  is  the  legal  presumption  as  to  delivery  of  deeds 

found  in  the  hands  of  a  third  party  ? 

(1.)  Deeds  in  the  hands  of  the  grantee's  agent  are  presumed  to 
be  delivered ;  while  deeds  in  the  hands  of  the  granter*s  agent  are 
presiimed  not  to  be  delivered.^ 

(2.)  A  neutral  depository,  or  the  agent  for  both  parties,  is  pre- 
sumed to  hold  for  unconditional  delivery  to  the  grantee,  if  the 
deed  is  onerous ;'  but  if  the  deed  is  gratuitous,  the  presumption  is 
that  the  depositation  was  made  for  the  purpose  of  delivery  in  the 
case  only  of  non-revocation.* 

64.  The   agent  for  both  parties  to  an  intended  heritable 

security  for  £900  got  possession  of  the  bond;  but 
although  he  had  received  the  whole  sum  from  the 
lender,  he  had  paid  only  £669  of  it  to  the  borrower, 


1  Boyd,  M.  16993.  *  Dickson  Evid.  i.  496  et  seq,  (§  963 

«  Bell's  Prin.  28.  et  teq.) 

s  £»k.  3,  2,  44. 


(e)  It  is  well  to  keep  in  view  the  case  referred  to  (Boyd),  as  showing  the 
danger  of  leaving  such  deeds  undelivered ;  but  whether  it  is  to  be  relied  on 
as  an  authority  may  perfaarps  be  doubted.  It  does  not  appear  very  clearly  from 
the  report  whether  or  not  the  first  back-bond  had  been  delivered  up  to  B.  If 
it  had  been,  it  makes  the  case  all  the  stronger  ;  but  as  the  back-bond  was  the 
ground  of  debt,  the  rule  ehirographum  apud  ddntorem  repertwm  might  in  such  a 
case  be  held  to  apply ;  and  apart  from  this  view,  as  the  discharge  had  passed 
from  A's  hands  to  those  of  C,  who  was  interested  in  its  delivery,  his  possession 

might  be  construed  as  for  behoof  of  B. 

D 
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and  the  agent  died  bankmpt;  Was  the  bond  deliirered  1 
State  the  principle. 

In  this  case  (cited  tnfra^)  it  was  held  that  the  bond  was  a 
delivered  document  only  to  the  extent  of  the  J&669  reoeired  by  the 
borrower,  and  that  as  to  the  balance,  the  agent  held  the  deed  an- 
deHvered  for  behoof  of  that  party ;  the  principle  of  the  decision 
being,  that  if  no  part  of  the  money  had  been  paid  to  the  borrower, 
the  depositation  would  have  been  regarded  as  for  his  behoof  for 
delivezy  to  the  lender  on  payment ;  whUe  if  all  the  money  had 
been  paid,  the  depositation  would  have  been  r^arded  as  for  behoof 
of  the  latter.  Accordingly,  as  the  payment  had  been  partial,  it 
was  held  that  the  delivery  was  only  partiaL'(cQ. 

[See  case  of  fraud  by  agent,  Rose,  7  R  925.] 

65.  A  deed  of  settlement  containing  a  clause  dispensing  with 
delivery,  having  been  deposited  with  the  grantor's 
agent  in  a  sealed  packet,  bearing  a  docquet  signed  by 
the  granter,  but  not  probative,  directing  that  the  deed 
should  be  destroyed  unopened,  in  case  of  the  granter 
dying  before  a  certain  day,  and  his  death  having  oc- 
curred before  that  time;  Was  the  settlement,  which 
had  not  been  destroyed,  effectual?    State  the  principle. 

The  settlement  was  effectual ;  on  the  principle  that^  as  the 
deed  contained  a  clause  dispensing  with  delivery,  the  docquet  was 
in  effect  a  deed  of  revocation,  and,  being  improbative,  was  invalid.' 

1  Mair,  20th  Feb.  185t,  12  D.  74a           >  Logan,   27th    Feb.    1823,    2   8. 
>  See  also  Kyle,  14th  June,  1856,      258. 
18  D.  1031.  

(cO  The  caae  of  Mair,  here  refeired  to,  may  be  contrasted  with  Maddn- 
tosh,  16th  Dec.  1851,  14  D.  187,  24  Jnr.  81,  1  Stnart,  166,  where  A  hAving 
employed  his  agent  to  lend  money,  and  B  haTing  applied  to  the  agent  for  a 
loan  of  £1400  on  heritable  sectuity,  A  agreed  to  it,  and  gave  the  money  to 
the  agent,  whereupon  B,  hAving  agreed  to  dispense  with  the  revisal  of  the 
bond,  signed  it  and  sent  it  to  the  agent,  who  having  stated  objections  to  the 
title,  B  consented  to  take  only  part  of  the  money  in  the  meantime,  which  was 
paid  to  him,  and  the  balance  remained  in  the  hands  of  the  agent,  who  caused 
infeffcment  to  be  taken,  and  soon  thereafter  died  bankrupt ;  and  it  was  held 
that  the  loss  fell  on  R 

Circumstances  in  which  a  dispotf tion  left  in  the  hands  of  an  agent  for 
both  parties  was  held  to  be  delivered,  and  the  property  not  affected  by  a  sub- 
sequent deed  dealing  with  it ;  M<Cieath,  20th  July,  1860,  22  D.  1551. 
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66.  A  having  purchased  an  estate,  takes  the  disposition  to 

himself  in  liferent,  and  to  B  in  fee.  A  retains  the 
deed  in  his  own  possession  ;  and  upon  his  death  there 
is  found  in  his  repositories,  along  with  it,  a  settlement 
leaving  all  his  property,  heritable  and  moveable,  to  C. 
To  whom  does  the  estate  belong,  and  on  what  prin- 
ciple) 

The  estate  belongs  to  C  ;  the  principle  being,  that  if  a  person 
takes  a  right  in  name  of  another,  and  retains  possession  of  the 
deed  instead  of  making  it  public  or  delivering  it  to  the  grantee,  it 
is  within  his  control  as  real  proprietor,  and  therefore  can  be  dis- 
posed of  under  his  deed  of  settlement  The  right  of  B  corresponds 
to  a  right  under  a  morlia  causa  deed  granted  by  A,  and  revoked 
Ly  the  subsequent  settlement.^(6) 

67.  A  father,  in  selling  land,  took  the  purchaser  bound  to 

grant  bond  for  the  price  to  himself  in  liferent  and  to 
his  sons  in  fee ;  and  he  caused  the  sons  to  sign  a  poet- 
script,  agreeing  not  to  call  up  the  money  for  some 
years,  but  no  bond  was  delivered,  and  the  father  granted 
a  deed  depriving  his  sons  of  the  fee ;  Was  the  deed 
effectual  f    State  the  reason. 

The  deed  was  not  effectual ;  because  the  fee  was  absolutely  and 
irrevocably  vested  in  the  sons,  in  consequence  of  the  father  having 
made  them  parties  to  the  transaction,  by  causing  them  to  sign  the 
postscript  agreeing  not  to  call  up  the  money.'(/) 

1  Balvaird,  5th  Dea  1816,  F.C.  *  Spence,    17t1i    Nov.  1826,  5  S. 

17  ;  afF.  8  W.  &  S.  880. 


(f )  Tbe  diBpoeition  in  BalTaiid's  case  proceeded  on  the  nanative  that  B, 
who  was  A's  nephew,  had  paid  the  price,  which  was  not  the  fact,  and  A  had 
altoced  the  narrative  by  suhetitating  his  own  name  for  that  of  B,  bat  left 
the  destination  unaltered.  Where  a  father  took  a  disposition  to  himself 
and  his  wife,  and  longest  liver  in  liferent,  and  his  daughter  nominoHm  in 
fee,  on  which  infeftment  followed,  it  was  held  that  the  fee  was  in  the 
daughter,  and  that  the  father  could  not  sell  without  her  consent ;  Mintosh, 
^th  Jan.  1812,  F.C.  In  all  such  cases  the  deed  should  be  framed  so  as  to 
leave  no  doubt  by  either,  in  appropriate  terms,  restricting  the  right  to  a  bare 
liferent,  or  reserving  power  to  the  lif erenter  to  sell,  burden,  or  i^ect  without 
the  fiar^s  consent. 

(/)  The  bond,  in  the  stipulated  terms,  in  the  case  of  Spence,  had  been 
executed,  though  neither  it  nor  the  disposition  had  been  delivered     The 
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68.  A  person  lending  money  took  the  bond  payable  to  his 

son  A,  whom  failing  to  his  own  heirs,  but  kept  the 
document  in  his  hands  without  delivery  to  his  son  ;  on 
A's  death,  will  B,  his  younger  brother  and  executor, 
have  action  against  the  father  for  the  sum  in  the 
bond  1    State  the  reason. 

No ;  because  the  bond  is  within  the  father's  control.  "  When 
a  man  lends  a  sum  in  name  of  a  child  in  familiar  delivery  of  the 
bond  to  the  father  has  not  naturally  any  other  signification  than 
that  the  bond,  which  comes  in  place  of  the  money,  is  to  be  under 
his  power,  as  the  money  formerly  was." — Lord  Kame8?(^) 

69.  Is  a  decree-arbitral  signed  by  the  arbiter  and  placed  in 

the  hands  of  the  clerk,  delivered  1 

A  decree-arbitral,  though  placed  in  the  hands  of  the  clerk,  is 
not  held  to  be  delivered,  but  only  to  contain  an  intended  decree  to 
become  final  by  delivery.^(A)  But  after  expiry  of  the  submission, 
the  arbiter  having  no  longer  any  control  over  the  deed,  the  pre- 
sumption is,  that  it  is  placed  in  the  clerk's  hands  for  behoof  of  the 
parties.  [See  M'Quaker,  21  D.  794,  where  it  was  held  that  the 
delivery  of  the  decree  to  the  parties  is  not  essential  to  its  com- 
pletion, and  that  it  is  validly  issued  if  signed,  and  within  the 
period  prescribed  in  the  submission  for  issuing  it  put  by  the  arbiter 
in  course  of  transmission  for  the  purpose  of  being  delivered.] 

1  Hill,  M.  11580.  735,  aft  5  W.  &  a  805 ;  Hopetotm, 

>  Macnair,  Slst  May,  1827,  5  S.      6th  March,  1856, 18  D.  789. 


purchaser,  who  was  in  possession  of  the  missives,  had  stipulated  that  the 
sons  should  be  parties  to  the  transaction,  in  order  to  secure  him  in  the  delay  of 
payment  of  the  price.  The  question  arose  between  the  father  and  the  trustee 
for  one  of  the  son's  creditors. 

(^)  In  a  prior  case  to  that  of  Hill,  here  cited,  an  opposite  judgment  waa 
pronounced  ;  Hamilton,  M.  11576. 

(h)  This  has  been  found  also  in  Ramsay,  M.  658. 
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lY.  CAPACITY  OF  PABTIES  TO  MAKE  AND  BECEIYE  DEEDS. 

(1.)  Minors. 

70.  At  what  age  is  a  person  capable  of  contracting? 

A  person  is  absolutely  incapable  of  contracting  during  pupil- 
arity,  extending  from  birth  to  fourteen  in  males,  and  to  twelve  in 
females;  and  the  powers  of  contracting  are  limited  during  the 
remainder  of  minority,  which  in  both  sexes  ends  at  the  age  of 
twenty-one  years.* 

71.  Is  a  contract  between  a  major  and  a  pupil  effectual  to 

any  extent  1    State  the  reason. 

If  the  contract  is  beneficial  to  the  pupil,  it  may  be  enforced 
against  the  major ;  (1)  from  favour  to  pupils,  whom  the  law  allows 
the  power  of  making  their  condition  better,  though  they  cannot 
make  it  worse  (being  an  exception  to  the  ordinary  rule  of  mutual 
contracts,  by  which  both  are  bound  or  neither);  and  (2)  in,  pcmam 
of  those  who  would  impose  on  their  weakness.' 

72.  Enumerate  the  different  kinds  of  guardians  for  minors. 
(1.)  The  father— as  administrator-at-law.(t) 

(2.)  Tutors  and  curators  nominate — appointed  by  the  father 
by  will. 

(3.)  Tutor-at-law — appointed  in  right  of  propinquity  by  brieve 
and  service  retoured  to  Chancery. 

(4.)  Tutor-dative  —  appointed  by  the  Crown,  through  the 
medium  of  the  Court  of  Exchequer.  (A;) 

1  Enk.  1,  7,  1.  >  Enk.  1,  7,  33 ;  Fraser  (Paront  and  Child),  151. 


<t)  A  mm  in  minority  having  sncceeded  to  a  large  fortune  in  England,  and 
bis  father  having  been  aequestrated,  the  trustees  refused  to  make  any  payment 
to  either  of  them  ;  and  the  Vice-Chaiioellor  having  declined  to  order  any  pay- 
ment, a  petition  was  presented  to  the  Court  of  Session  by  the  son,  with  consent 
of  his  father,  to  remove  the  latter  from  his  office  of  administrator-in-law,  and 
to  appoint  a  ewutcr  bonis,  A  curator  was  appointed  to  administer  the  fund, 
but  the  petition  gwxtd  ultra  refused  as  incompetent ;  Bobertson,  12th  July, 
1865.  8  MT.  1077. 

{k)  The  appointment  of  tutors-dative  is  made  by  the  Court  of  Session 
under  the  statute  transferring  to  it  the  duties  in  that  respect  formerly  per- 
formed by  the  Court  of  Exchequer ;  19  &  20  Vict  c.  56,  §  19.  See  Wilson, 
22nd  January,  1857, 19  D.  286. 
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(5.)  Curators  chosen  by  minor — under  the  statute  1555,  c.  35. 
(6.)  Factor  loco  tutoris  or  curcUoria — appointed  by  the  Court  of 
Session  on  summary  application. 

73.  By  whom  are  granted  conyeyanoes  of  moveable  estate 

belonging  to  pupils  and  minors,  having  tutors  and 
curators  respectively  1 

(1.)  A  conveyance  of  moveable  estate  belonging  to  a  pupil  is 
executed  for  him  by  his  tutors,  who  grant  it  in  their  own  name  in 
their  administratorial  capacity,  and  without  the  subscription  of 
the  pupil;  for  subscription  imports  consent,  of  which  a  pupil  is 
presumed  incapable.* 

(2.)  A  conveyance  of  a  minor's  moveables  is  granted  by  the 
minor  himself  with  consent  of  his  curators ;  for  after  puberty  it  is 
properly  himself  who  acts,  and  his  curators  do  nothing  more  than 
concur  in  his  deeds.' 

74.  What  is  the  effect  of  a  decree  against  a  pupil  for  whom 

appearance  has  been  made,  and  defences  lodged,  but 
whose  tutors  have  not  appeared  1 

Such  a  decree  is  held  to  be  in  all  respects  like  an  ordinary 
decree  in  absence,  though  formerly  it  was  regarded  as  altogether 
nulL"(/) 

1  Enk.  1,  7,  14;  Fraaer  (Parent          *  Thom8on,2]Bt  Dec  1842, 15  Jur. 
and  Child),  149.                                        164. 
«  EzBk.  1,  7, 14.        

(Q  Hie  ttatement  in  this  answer  is  not  correct.  There  can  be  no  appear- 
ance competently  made  for  a  pupil,  nor  defences  lodged  fer  him,  in  the  way 
mentioned.  The  case  of  Thomson,  referred  to,  was  peculiar  in  its  circum- 
stances, being  conjoined  processes  of  multiplepoinding,  one  of  which  had  been 
raised  on  behalf  of  the  pupQ  ;  but  even  there  the  necessity  for  a  tutor  to  make 
the  compearance  effectual  was  stated,  in  reference  to  which  Lord  Moncreiff  in 
a  note  observed, — **Thaa  should  be  remedied.  Meanwhile,  though  no  judgment 
can  in  hoe  itatu  be  available  contra  pupiUum  indrfeneum,  it  has  been  thought 
as  well  vakat  quantum  to  pronounce  the  above  deliverance."  Since  then  the 
point  has  arisen  and  been  disposed  of.  An  action  was  raised  oondnding 
against  a  pupil  as  representing  his  father,  and  against  his  father's  trustees  in 
that  character,  but  not  as  tutors,  though  Uiey  had  also  been  appointed  as  such, 
and  accepted ;  the  summons  was  in  terms  of  warrant  in  the  will  executed 
against  tiie  pupil  and  his  tutors  and  enraton  if  he  any  had ;  but  in  the 
partibue  there  was  no  mention  of  tutors  and  curators.  A  joint  defence  ^-aa 
given  in,  and  a  great  deal  of  procedure  followed  in  the  same  form.    When  the 
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75.  What  is  the  effect  of  diligence  at  the  instance  of  a  pupil 
on  the  dependence  of  an  action  raised  in  the  name  of 


papQ  became  major,  lie  raised  an  action  of  reduction,  on  the  ground  "  that 
at  the  date  of  the  raising  of  the  said  action  he  was  in  pupilsjity,  and  had 
no  legal  person  or  standing,  and  his  tutors  or  guardians  were  not  called  or 
cited  as  parties  to  represent  him  in  the  said  action,  and  no  appearance  was 
defaelo  made  for  them  at  any  stage  of  it,  nor  any  authorised  or  competent 
^pearance  for  the  pursuer,  and  no  tutor  ad  litem  was  ever  nominated  or 
appointed  to  act  for  the  pursuer,  or  to  take  charge  of  his  interest  in  the 
matters  therein  put  in  iisue,  and  consequently  the  whole  interlocutors,  &c., 
were  nuU,  and  in  absence  of  the  pursuer  and  his  tutors  or  guardians,  and 
quoad  him,  and  the  estates  to  which  he  has  right  as  heir  of  his  father,  are 
wholly  nugatory  and  unavailing."  The  Court  found  "that  the  said  pupil 
was  not  competently  and  habilely  made  a  party  to  the  said  action,*' — "  that 
the  whole  of  the  interlocutors  and  procedure  in  the  said  action  of  count 
and  reckoning  were  incompetent,  and  of  no  force  or  effect  against  the  said 

and  his  tutors  and  curators,  and  were  not  binding  or  availing  against 

bim  and  the  estates  to  which  he  had  right  as  heir  of  his  father ;  that  the  said 
was  entitled  to  be  reponed  against  the  same  in  integrum,*^  and  "  there- 
fore reduce,  declare,  and  decern  in  terms  of  the  conclusion  in  the  said  supple- 
mentary action  of  reduction ;"  Craven,  9th  March,  1854,  16  D.  811.  The 
Lord  Justice-Clerk  (Hope),  in  delivering  the  judgment  of  the  Court,  observed 
— **  A  pupil  cannot  appear  himself  as  defender.  His  name  can  only  be  used  by 
thoee  who  have  by  the  law  authority  to  do  so."  Parties  named  to  the  office 
of  tutor  "  could  appear  in  their  own  name  and  for  their  pnpil.  That  would 
have  been  legal  appearance  for  him,  and  made  him  a  party  to  the  action.  By 
himself  (having  no  persona  ttandi)  he  could  not  be  made  to  appear."  "  Then 
the  pupil  was  no  party  to  the  process,  and  the  whole  proceedings  against  him 
nominatim  must  necessarily  be  set  aside.'*  In  another  case,  sales  made  of  part 
of  an  entailed  estate  in  a  process  raised  in  virtue  of  an  Act  of  Parliament 
requiring  the  heirs  of  entail  to  be  called  as  parties,  were  held  inept,  the  next 
succeeding  heir,  a  pupil,  having  been  cited,  but  no  tutor  ad  litem  appointed  to 
him  ;  Agnew,  H.  of  L.,  Slst  July,  1822, 1  S.  App.  333.  The  only  competent 
course  of  proceeding  against  a  pupil  is  to  call  him  and  his  tutors  and  curators  ; 
If  appearance  Ib  entered  in  name  of  the  pupU  and  his  tutors,  to  see  that  the 
parties  appearing  as  such  have  authority  to  do  so ;  if  appearance  be  entered 
for  the  pupil  alone,  to  inquire  by  whose  authority  the  appearance  is  made  ;  and 
if  they  are  authorised  tutors,  to  call  on  them  to  sist  themselves ;  and  if  they  fail 
to  do  so,  or  there  be  none  such,  or  if  no  appearance  is  entered  at  all,  to  take 
decree  in  absence  against  the  pupil  and  his  tutors  and  curators.  In  the 
ordlnaiy  case,  a  pursuer  cannot  move  for  the  appointment  of  a  tutor  ad  litem 
to  a  pupil  defender. 

Where  the  pursuer  is  a  pupil,  the  summons  may  be  either  in  the  name  of 
the  tutor  alone,  for  his  behoof,  or  in  the  name  of  both  ;  if  there  be  no  tutor, 
it  may  be  in  the  name  of  the  pupU,  and  a  tutor  ad  litem  should  be  appointed 
whetk  it  comes  into  Court. 
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a  pupil  as  pursuer  who  has  no  tutor,  or  a  charge 
against  a  minor  without  charging  his  curators  ? 

(1.)  Diligence  on  the  dependence  of  such  an  action  is  valid;  a 
tutor  eid  litem  being  appointed  to  attend  to  the  pupil's  interest 
when  the  action  comes  into  Court*  (2«)  -^  charge  against  a  minor 
is  null,  unless  his  curators  are  also  charged.' 

76.  To  what  privileges  are  tutors-nominate  entitled  which 

are  denied  to  other  guardians? 

(1.)  Tutors  nominate  require  no  service  or  other  judicial  pro- 
ceeding prior  to  their  entering  on  the  office. 

(2.)  They  are  not  obliged  to  take  the  oath  defideli, 

(3.)  They  are  not  obliged  to  find  caution,  unless  when  they  are 
insolvent. 

(4.)  They  may  be  nominated  with  exemption  from  liability  for 
omissions,  provided  the  deed  of  appointment  is  executed  in  liege 
poustie,^ 

77.  May  a  father  nominate  tutors  and  curators  to  his  child- 

ren by  a  deed  executed  on  deathbed  ? 

A  father  may  nominate  tutors  in  the  last  moments  of  life,^ 
but  he  cannot  on  deathbed  exempt  them  from  the  usual  respon- 
sibility." A  nomination  of  curators  requires  to  be  made  in  liege 
pouatie,^ 

78.  A  tutor,  in  the  course  of  his  administration,  invested  a 

part  of  the  pupil's  moveable  funds  in  heritable  securi- 
ties; and  conveyed,  under  a  compulsory  sale,  to  a 
railway  company,  a  portion  of  his  heritable  estate; 
Whether  do  the  heritable  securities  and  the  price  of 
the  lands  sold  fall  to  the  pupil's  heir,  or  to  his  execu- 
tor, after  his  death  ?    State  the  reason. 

(1.)  The  heritable  securities  fall  to  the  pupil's  executor;  be- 
cause the  sums  thereby  secured  were  advanced  from  the  pupil's 

1  JohniioD,    M.    16346  ;   M'NeO,  «  Enk.  1,  7,  2. 

M.  16384.  '  1696,  c  8. 

'  Ramsay,  2  Br.  Sup.  627.  <  Enk.  1,  7,  11. 
■  Eraser  (Parant  and  Child),  336. 
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moveable  funds,  and  a  tutor  cannot,  by  voluntary  act,  alter  the 
order  of  the  ward's  succession.^ 

(2.)  The  price  of  the  lands  sold  to  the  railway  company  like- 
wise fkUs  to  the  pupil's  executor ;  because,  when  the  property  has 
been  changed  from  heritable  to  moveable,  or  vice  vtrsa^  by  the 
operation  of  law,  and  independently  of  the  tutor's  discretion,  the 
succession  will  be  regulated  accordingly.' 

79.  Shares  in  a  banking  company  belonging  to  a  pupil,  and 

a  portion  of  his  lands,  were  sold  by  his  tutors ;  and 
after  pupilarity  other  portions  of  his  lands  were  sold 
by  the  minor  himself,  with  consent  of  his  curators,  the 
sales  in  each  case  being  for  a  full  consideration,  but 
without  judicial  authority ;  Were  the  sales  valid  1 
(1.)  The  sale  by  the  tutors  of  the  bank  shares  was  valid ;  be- 
cause tutors  have  the  power  of  disposing  of  the  moveable  property 
belonging  to  the  pupil  by  their  own  authority.     But  the  sale  by 
the  tutors  of  the  pupil's  lands  was  invalid  j  because  alienations  of 
the  pupil's  heritage  without  judicial  authority  are  nulL(m) 

(2.)  The  sale  by  the  minor  himself  of  his  lands  after  pupil- 
arity, with  consent  of  his  curators,  was  valid ;  because  alienations 
of  heritage  by  a  minor  jmbea  are  effectual  unless  lesion  be  proved.' 

80.  What  are  the  grounds  on  which  the  Court  authorise  a 

sale  of  a  pupil's  heritage  1 

The  only  ground  on  which  the  Court  authorise  a  sale  of  a 
pupil's  heritage  is  absohUe  neceaaity,  either  from  the  nature  of  the 
subject^  as  for  the  prevention  of  loss,^(n)  or  on  account  of  debt  f 


^  Enk.,  1,  7, 18.  «  MuUer   v.   Dickson,    llth    Feb. 

s  Graluun,  M.  5599.  1854,  16  D.  536. 

>  Enk.  1,  7,  17.  «  Mackeime,  27th  Jan.  1855, 17  D. 

814. 


(m)  Although  taton  cannot  without  judicial  authority  alienate  the  pupil's 
heritage,  yet  they  may  do  anything  relating  to  it  to  which  the  pupil  might  be 
compelled.  Thus,  they  may  enter  vaasals,  and  discharge  heritable  securities  to 
whidi  the  pupH  has  right ;  Ersk.  1,  7,  17.  If  securities  or  conveyances  of  any 
kind  are  to  be  taken  for  behoof  of  a  pupil  or  minor,  they  should  be  taken 
directly  to  the  pupil  or  minor  himself,  and  not,  as  is  sometimes  erroneously 
done,  to  the  tutor  or  curator  himself,  for  behoof  of  his  ward.  Taking  securities 
m  the  way  here  directed  creates  no  inconvenience,  because,  as  already  stated, 
the  tutor  can,  if  necessary,  dischaxge  them. 

(n)  See  also  Kirklaod,  7th  June,  1848,  10  D.  1282  ;  Mackenzie,  27th  Jan. 
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and  the  necessity  for  the  sale  most  be  established,  not  in  a  sum- 
mary application,  but  by  an  action  of  cognition  and  sale  in  which 
the  pupil's  heirs  and  creditors  are  called  as  parties,  (o)  [The  Court 
will  grant  power  to  feu  a  pupil's  estate  only  where  there  is  **  urgent 
necessity  for  the  step  in  order  to  avoid  loss."  Clinton,  3  B.  62 ; 
Bankine,  7  R.  1032.] 

81.  Would  the  Court  interpose  authority  to  a  tutor-nominate, 

to  sell  the  pupil's  heritage  for  the  purpose  of  paying 
debts,  the  interest  of  which  exceeded  the  rents  1  State 
the  principle. 

The  Court  would  not  interpose  authority  to  any  act  of  admin- 
istration of  tutors-nominate ;  on  the  principle,  that  as  they  do  not 
find  security  for  their  intromissions,  and  are  not  responsible  as 
officers  of  Court,  they  must  act  on  their  own  responsibility.^ (|?) 

82.  Can  tutors,  or  minors  with  consent  of  their  curators,  grant 

leases  of  ordinary  endurance  1    State  the  principle. 

(1.)  Leases  by  tutors,  although  of  ordinary  endurance,  expire 
with  their  office,  whether  it  be  brought  to  an  end  by  the  death  of 
the  pupil  or  tutor,  or  his  removal  from  office,  or  the  arrival  of  the 
pupil  at  puberty ;  on  the  principle  reaoluto  jv/re  darUis,  resolvUur 

1  White,  7th  Maroh,  1855, 17  D.  599. 


1855,  17  D.  814 ;  Wood,  6th  March,  1856,  18  D.  782 ;  Crighton,  ISth  Feb. 
1857, 19  D.  429. 

(o)  Cognition  and  sale  was  formerly  the  only  mode  of  giving  authority  to 
sell  a  pupil's  heritage,  but  under  the  proTisions  of  the  Pupils'  Protection  Act, 
12  &  13  Yict.  c.  51,  and  relative  Act  of  Sederunt,  11th  Dec  1849,  the  appli- 
cation  is  made  by  summary  petition  to  Junior  Lord  Ordinary,  of  which  ex<* 
amples  will  be  found  in  the  cases  of  Mackenzie,  Wood,  and  Crighton,  above 
quoted.    See  also  Court  of  Session  Act,  1857,  20  k  21  Vict.  c.  56,  §  4. 

ip)  The  case  of  White,  here  referred  to,  was  an  application,  not  by  a  tutor- 
nominate,  but  by  a  father  as  tutor  and  administrator-in-law  of  his  son ;  but 
the  principle  is  the  same.  The  judges  in  White's  case  were  not  unanimous^ 
particularly  with  regard  to  the  alternative  application  for  power  to  borrow^ 
which  was  included  in  the  petition.  This  power  had  been  granted  in  a  previous 
case  to  tutors-nominate ;  Bellamy  or  Copland,  80th  Nov.  1854,  17  D.  115  ; 
and  power  to  sell  had  been  granted  to  a  tutor-nominate ;  Mackenzie,  tupra, 
p.  41,  note  5.  It  is  to  be  kept  in  view,  also^  with  reference  to  the  principle 
stated,  that  the  power  of  either  selling  or  borrowing  is  one  which  tutors  cannot 
exercise  without  judicial  authority.    See  iupra,  79  (1  )• 
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ju9  accipienti8^(r)  [See  Douglas,  6  M*P.  178,  where  the  Court 
granted  power  to  a  father  administrator-in-hiw  for  his  pupil  son  to 
concur  in  granting  a  nineteen  years'  lease  of  coal-field,  whereof  a 
pro  indiviso  half  was  the  property  of  the  pupil.] 

(2.)  Leases  by  minors^  with  consent  of  their  curators  subsist 
till  their  natural  expiry ;  on  the  principle,  that  the  curators  only 
eatueni  to  the  lease,  and  are  not  the  principals  in  the  transaction. '(«) 

83.  Can  persons  in  minority  make  deeds  of  settlement  mortis 

causa? 
A  pupil  cannot  execute  a  deed  of  settlement  either  of  his 
heritage  or  moveables.  A  minor  pubes  may,  without  consent  of 
his  curators,  test  on  his  moveable  estate,  however  valuable,  except 
with  respect  to  such  portions  of  it  as  are  held  subject  to  express 
or  implied  conditions  not  to  alter.  But  he  cannot  make  a  settle- 
ment conveying  his  heritage.'(^)     [Brand,  2  E..  258.] 

84.  What  is  the  effect  of  a  settlement  of  heritage  executed 

in  minority,  the  granter  having  attained  majority  and 
survived  the  anni  tUUes  ?    State  the  reason. 

The  settlement  is  reducible,  and  will  not  be  held  to  be  tacitly 
homologated ;  the  ground  of  reduction  being,  not  minority  and 
lesion,  but  that  the  granter  had  no  power  or  capacity  to  grant  such 
a  deed.*^ 

*  Ersk.  1,  7, 16.  *  M*Farlane  v.  Hartley,  23rd  May, 

>  Fni8er  (PareDt  and  Child),  377.  1811 ;    Fraser    (Parent   and   Child), 

>  Enk.  1,  7,  33;    M'CuUoch,  M.  342.(u) 
8965  ;  Yorkston,  M.  8950. 


(r)  This  18  the  role  as  to  the  inherent  powers  of  tutors ;  but  in  Morrison, 
11th  Dec.  1857,  20  D.  276,  the  Court  authorised  a  factor  for  a  minor  to  grant 
leases  for  nineteen  yean  of  a  pro  indivi$o  property,  and  to  rebuild  steading,  &c., 
though  the  other  joint  proprietor  refused  to  consent.  In  Pearson,  6th  June, 
1865,  3  M*P.  883,  a  factor  loco  ttUoris  was  authorised  to  extend  a  lease  for  a 
year,  though  his  office  was  to  expire  before  the  commencement  of  that  year. 

(s)  Leases,  however,  like  sales  by  minors,  would  be  liable  to  challenge  on 
the  ground  of  lesion. 

{t)  See  as  to  a  minor^s  powers  with  regard  to  settlement  of  heritage, 
Cunynghame,  M.  8966,  where  it  was  found  that  he  could  not  dispone  heritage 
morti$  causa  even  with  consent  of  his  curators.  The  cases  of  M'Culloch  and 
Torkston,  dted,  involved  questions  of  the  right  of  the  parties  to  defeat  substi- 
tutions in  deeds  under  which  they  themselves  had  succeeded. 

(u)  Hume's  Session  Papers,  "  Summer,  1811,'*  No.  19. 
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85.  What  is  the  quadriennium  utile  f 

The  quadriennium  utile  is  the  space  of  four  years  which  the  law 
indulges  to  a  minor  "  after  his  perfect  age,  within  which  he  can 
sue  for  the  reduction  of  any  deed  he  may  have  granted  for  his  own 
prejudice  while  he  was  yet  a  minor,  that  so  he  may  have  a  reason- 
able time  from  that  period  in  which  he  is  first  presumed  to  have 
the  exercise  of  reason,  to  consider  with  himself  what  deeds  granted 
by  him  in  his  minority  are  truly  hurtful  to  him."* 

86.  A  minor,  with  consent  of  his  father,  executes  two  gratui- 

tous conveyances,  the  one  in  favour  of  his  father,  and 
the  other  in  favour  of  his  uncle ;  How  long  does  his 
right  of  challenging  these  deeds  subsist? 

(1.)  As  no  curator  can  be  auctar  in  rem  suam,  the  conveyance 
in  favour  of  the  father  is  to  be  regarded  as  the  deed  of  the  minor 
alone,  without  the  concurrence  of  his  curator.  It  is  therefore 
null  ipso  jure,  and  may  be  challenged  at  any  time  within  forty 
years ;  the  ground  of  reduction  being,  not  the  privilege  of  min- 
ority, but  a  right  to  set  aside  a  deed  which  has  never  been  validly 
executed.  *(a:) 

(2.)  The  conveyance  in  favour  of  the  minor's  uncle  must  be 
challenged  within  the  quadriennium  utile;  the  grantee  being  a 
stranger,  and  the  deed  having  been  granted  by  the  minor  with  the 
concurrence  of  his  curator,  (y) 

87.  A  minor  having  curators,  without  their  consent  grants  a 

1  Enk.  1,  7,  35.  and  Child),  371 ;  Manuel,  15th  Jmi- 

*  Enk.  1,  7,  19  ;  Fnter  (Parent      nary,  1853,  15  D.  284. 


(ob)  There  is  a  decUion  (Bannatyne,  M.  8983)  where  an  aaaagnation  by  a 
son  to  his  father,  not  having  been  challenged  within  the  quadriennium  utUe, 
was  sustained  ;  but  the  drcumstanoea  are  so  special  that  it  can  hardly  be  said 
to  conflict  with  the  other  cases  cited,  in  conformity  with  which  see  M*Keniie, 
M.  8959 ;  Thomson,  M.  8935. 

(y)  On  this  principle,  a  distinction  should  perhaps  be  taken  between  undes 
and  uncles  in  affinity,  the  former  being  held  to  be  conjunct  (Tarpersie,  M. 
900),  and  the  latter  not  (Elibank,  M.  12569).  In  Manuel,  dted  above,  tho 
deed  was  in  favour  of  an  uncle  consanguinean ;  but  the  ground  of  reduction 
was  that  the  bond  was  for  the  father's  behoof,  which  was  held  to  infer  nullity, 
and  therefore  to  be  pleadable  though  the  anni  uHUt  had  expired.  The  rule  in 
the  text  is  therefore  not  to  be  taken  absolutely. 
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perty ;  becaujae  real  rights  completed  bj  registration  in  the  person 
of  the  original  creditor,  and  acquired  by  an  onerous  purchaser  on 
the  faith  of  the  records,  are  secure  against  reduction,  unless  the 
right  has  been  rendered  litigious  by  action  prior  to  the  purchase.^ 

90.  Are  bills  granted  by  curators  alone,  without  the  concur- 

rence or  knowledge  of  the  minor,  relative  to  ordinary 
matters  of  administration,  valid  items  of  charge  against 
the  latter  in  accounting  with  his  curators?  State  the 
reason. 

Tes ;  because  the  meaning  of  the  rule  requiring  the  minor's 
concurrence  to  every  transaction  is,  ''  that  no  solemn  or  important 
obligation  can  be  undertaken,  such  as  granting  a  bond,  without 
the  concurrence  of  both,  but  not  that  trifling  and  unimportant 
transactions,  such  as  the  contraction  and  payment  of  ordinary 
debts,  require  to  be  sanctioned  by  the  same  formality."' 

91.  Is  it  necessary,  in  applications  under  the  Entail  Amend- 

ment Act,  that  tutors  ad  lites  be  appointed  to  pupils 
who  have  tutors-at-law )     State  the  reason, 

Tes ;  because  the  Entail  Amendment  Act  confers  more  exten- 
sive powers  than  tutors  have  at  common  law,  such  powers  being 
necessary  to  carry  out  the  purposes  of  the  Act 

(2.)  Married  Women. 

92.  Distinguish  between  the  jus  nuiriti  and  the  husband's 

right  of  administration. 

(1.)  The  jus  ma/riii  gives  the  husband  an  absolute  personal 
right  to  the  moveable  property  belonging  to  the  wife  at  the  mar- 
riage, or  which  shall  be  acquired  by  her  during  its  subsistence, 
the  same  being  transferred  to  him  by  the  assignation  implied  in 
the  marriage. 

(2.)  The  husband's  right  of  administration  is  derived  from  his 
office  of  curator,  as  guardian  of  his  wife's  person  and  property.  It 
entitles  him  .to  levy  the  rents  of  her  heritable  estate,  and  prevents 

1  Enk.  1,  7,  40.  '  Stark  r.  Tennant,  2iid  July,  1846, 

8  D.  1001,  p.  Lord  Jeffrey,  infn. 
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her  disposing  of  her  property,  whether  heritable  or  moveable, 
without  his  consent. '(a) 

93.  Whether  is  the  husband's  right  to  the  wife's  moveable 

estate  derived  from  his  jua  mariti  or  his  right  of  ad- 
ministration 1    State  the  reason. 

The  husband's  right  to  the  wife's  moveable  estate  is  derived 
from  the  jtu  mariti  in  virtue  of  the  assignation  implied  in  the 
marriage;  because  any  moveable  subject  which,  after  the  wife's 
death,  may  be  discovered  to  have  belonged  to  her,  falls  to  the 
husband,  which  it  could  not  do  if  his  right  were  barely  that  of 
administration,  terminating  like  other  curatorial  rights  by  the 
death  of  the  party.* 

94.  What  subjects  belonging  to  the  wife  do  not  fall  under  the 

jus  rruvrUi  ? 

(1.)  The  wife's  heritable  estate;  but  the  husband  has  right  to 
the  rents  and  interest. 

(2.)  Personal  bonds,  after  the  term  of  payment,  if  they  bear 
interest. 

(3.)  Bonds  with  a  clause  of  infeftment 

(4.)  Rights  having  a  tract  of  future  time. 

(5.)  The  price  of  the  wife's  land  sold,  being  a  aurrogcUum  for 
the  lands. 


^  Enk.  1,  6,  13-19  and  20  ;  Menzies  Lect.  36  (38).  ^  Erak.  1,  6,  13. 

(a)  By  24  &  25  Vict.  c.  86^  §  16,  it  is  provided  that  ''  When  a  married 
woman  Buooeeds  to  property,  or  acquires  right  to  it  by  donation,  bequest,  or 
any  other  means  than  by  the  exercise  of  her  own  industry,  the  husband,  or  his 
creditors,  6r  any  other  person  claiming  under  or  through  him,  shall  not  be 
entitled  to  claim  the  same  as  falling  within  the  cammunio  honorum  or  under  the 
jus  mariU  or  husband's  right  of  administration,  except  on  the  condition  of 
making  therefrom  a  reasonable  provision  [As  to  what  va  a  *' reasonable  pro- 
vision,'* see  Sommer,  9  M.  954  ;  Taylor,  10  M.  23  ;  Ferguson,  10  M.  54.]  for 
the  support  and  maintenance  of  the  wife,  if  a  claim  therefor  be  made  on  her 
behalf ;  and  in  the  event  of  dispute  as  to  the  amount  of  the  provision  to  be 
made,"  the  sapie  shall  be  settled  by  Court  of  Session  in  an  ordinary  action, 
according  to  circumstances,  previous  provisions  secured,  and  separate  property, 
if  any ;  but  such  claim  must  be  made  before  the  husband  or  his  assignee  or 
disponee  shall  have  obtained  complete  possession  of  the  property,  or  before  a 
creditor  has  done  complete  diligence  against  it  by  adjudication  or  arrestment 
and  forthcoming  or  poinding  and  sale. 
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(6.)  The  wife's  alimentary  provisions. 

(7.)  The  wife's  paraphernalia  and  peculium,^ 

[(8.)  By  "The  Married  Women's  Property  (Scotland)  Act,  1877," 
the  jus  mariti  and  right  of  administration  are  excluded  from  the 
wife's  wages  gained  by  her  in  any  trade  in  which  she  is  engaged, 
or  in  any  business  carried  on  by  her  in  her  own  name,  and  are 
aJso  excluded  from  any  money  or  property  acquired  by  her 
through  the  exercise  of  any  literary,  artistic,  or  scientific  skill.] 

95.  What  is  the  effect  of  a  personal  obb'gation  by  a  married 

woman  1    State  the  principle. 

A  personal  obligation  by  a  married  woman  is  null  ;(&)  on  the 
principle  (1)  of  protecting  wives  from  imposition;  and  (2)  that 
her  person,  being  sunk  in  that  of  her  husband,  is  not  a  proper 
subject  of  obligation.' 

96.  What  exceptions  have  been  admitted  to  the  nile,  that  a 

wife  is  incapable  of  contracting  a  personal  obligation  ? 

(1.)  The  wife's  personal  obligation  for  money  in  rem  verstim^ 
may  warrant  diligence  against  her  separate  estate,  but  not  against 
her  person." 

1  Beirs  Piin.  1549  et  seq,  >  Bell's    Prin.     1612,    and    cases 

*  Eisk.  1,  6,  25.  cited. 


(6)  According  to  two  cases,  to  be  immediately  noticed,  the  rule  is  here  laid 
down  too  absolutely,  and  should  rather  be  stated  thus  : — '*  The  obligation  of  a 
married  woman  is  of  no  legal  effect  if  she,  or  those  in  her  right,  plead  that 
nullity, *'  and  not  "that  it  is  of  itself  absolutely  incapable  of  affording  a  good 
prima  facie  ground  of  action ;  *'  per  Lord  Fullerton  in  Thomson  or  Hunter, 
11th  Feb.  1840,  2  D.  564.  In  that  case  a  decree  of  adjudication  led  on  a  bill 
of  exchange  was  sustained  (but  only  as  a  security,  no  feudal  title  having  been 
made  up),  though  it  appeared  ex  facie  of  the  bUl,  and  decrees  of  constitution 
and  adjudication,  that  the  bill  was  granted  by  a  married  woman.  The  heir 
against  whom  the  proceedings  were  taken  had  renounced  the  succession,  and 
possession  for  seventy  years  had  followed  before  the  reduction  was  raised.  In 
delivering  his  opinion,  Lord  Fullerton  referred  to  Watson  r.  Bruce,  19th  July, 
1672,  M.  5964  and  8587,  where  a  wife  having  become  cautioner  for  her 
husband,  he  granted  an  assignation  to  a  third  party  in  relief  of  an  obligation 
undertaken  by  him  and  of  that  by  the  wife,  and  she  having  sued  the  assignee 
for  her  relief,  he  pleaded  that  her  obligation  was  null,  and  therefore  there  was 
gvoad  her  no  debt  to  demand  relief  of ;  but  the  Lords  found  *'  that  the  pursuer 
might  forbear  to  make  use  of  her  privilege  as  a  wife,  and  iosiit  for  her  relief  as 
a  cautioner." 
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(2.)  Daring  separation,  legal  or  voluntary,  the  wife's  personal 
obligations  are  effectual  against  a  fund  settled  by  the  husband  for 
her  maintenance,  ^(c) 

(3.)  When  the  husband  is  abroad,  and  the  wife  carries  on  a 
separate  trade,  her  obligations  may  warrant  diligence  eren  against 
her  person.' 

(4.)  With  consent  of  her  husband,  she  may  grant  mandates 
and  other  deeds  relative  to  her  separate  property  and  obligations 
to  sell  her  heritable  estate,  but  not  to  the  effect  of  binding  her 
person.' 

(5.)  The  wife's  obligation  as  prceposita  is  effectual,  but  only 
against  her  husband.^ 

(6.)  She  is  bound  to  indemnify  for  damage  occasioned  by  her 
delict' 

(7.)  [When  she  is  possessed  of  a  separate  estate  from  which 
her  husband's /utf  mariti  and  right  of  administration  are  excluded, 
she  may  invest  the  same  in  trade,  and  thereby  incur  personal 
obligations  effectual  against  that  separate  estate.  Biggart,  6  B. 
470.] 

97.  May  a  married  woman,  with  or  without  the  consent  of 
her  husband,  validly  grant  a  bond  to  take  effect  after 
her  death  1 

It  is  laid  down  by  Erskine'  that  a  married  woman  may,  even 
without  the  consent  of  her  husband,  become  bound  for  a  sum  of 
money  in  the  form  of  a  deed,  inter  vivos,  if  it  be  not  to  take  effect 
till  after  her  death ;  and  the  same  doctrine  ia  stated  in  the  author- 
ities cited  infiraJ    But  it  was  strongly  impugned  by  several  of  the 

1  BeU*i  PriD.  1612 ;  Menzies  Lect.  <^  BeU's  Prin.  ib. 

88  (88).  •  Enk.  1,  6,  28. 

«  Chnniflide,  M.  6082 ;  Orme,  SOtli  7  BeU's  Prin.  1613  ;  More*8  Notes 

Nov.  1833,  12  S.  149.  to  Stair,  18  (13) ;  Menzies  Lect  38 

>  BeU*8  Prin.  1612.  (39). 

«  BeU's  Prin.  1613. 


(e)  Daring  the  sabsifltenoe  of  sn  order  of  protection,  made  and  intimated 
mider  "Hie  Conjugal  Rights  (Scotland)  Amendment  Act,  1861"  (24  & 
25  Vict.  o.  86)»  a  wife  may  contract  obligations  and  sue  and  be  sued  as  if 
she  were  not  married. 

Some  of  the  exceptions  stated  in  the  answer  can  hardly  be  said  to  be 
of  a  wife  contracting  a  personal  obligation, 

E 
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consulted  judges  in  the  case  of  Miller  v,  Milne's  Trustees,^  in 
which  it  was  stated  by  Lord  Ivory  that  the  obligations  in  question 
are  such  "  as  no  married  woman  can  contract  without  the  consent 
of  her  husband,  as  curator,  or  could  contract  even  with  hia  consent. 
If  the  personal  obligation  itself  is  a  nullity,  it  makes  no  difference 
that  there  is  morata  eoliUto.  But  it  is  said  that  the  case  of  Col- 
quhoun'  draws  a  distinction  betwixt  an  obligation  in  general 
terms,  and  an  obligation  which  is  not  prestable  until  the  death  of 
the  husband,  on  the  ground  that,  in  the  latter  case,  the  husband's 
interest  is  not  affected.  I  do  not  think  that  the  principle  which 
regulates  the  personal  obligation  of  a  married  woman  depends  upon 
the  interest  of  the  husband  at  all.  The  principle,  as  laid  down 
in  all  the  authorities,  is,  that  the  obligation  is  an  absolute  nullity ; 
that  the  person  of  the  wife  is  sunk  in  that  of  the  husband,  and 
cannot  maintain  a  personal  obligation,  not  merely  so  far  as  it 
might  subject  her  to  personal  diligence,  but  even  to  the  effect  of 
attaching  her  estate."((£) 

98.  A  married  woman  dispones  her  heritage  by  a  conveyance 
not  signed  by  her  husband,  but  reserving  his  rights ; 
What  is  the  legal  effect  of  the  conveyance  1  and  state 
the  principle. 

The  conveyance  is  null;    because  he  is  her  guardian,   for 
security  of  herself  and  her  heirs,  as  well  as  for  his  own  right.' 

J  Miller,  8rd  Feb.  1859,  21  D.  877,  •  Colquhoun,  M.  6978. 

31  Jar.  209.  *  Enk.  1,  6,  27. 


{d)  On  the  other  hand,  the  Lord  President  (M'Neill)  said:— <'I  stiU 
entertain  my  old  opinion,  that  it  was  competent  for  Mrs.  Milne  to  enter  into 
that  obligation,  and  I  formed  and  hold  that  opinion  on  the  authority  of 
nearly  all  onr  institutional  writers.  I  find  it  in  Erskine  and  Bell,  and  I 
think  it  is  to  be  found  in  Professor  Morels  edition  of  Stair,  and  I  find  that 
the  doctrine  was  taught  from  the  Chair  of  Conyeyancing ;  in  short,  that  for 
a  century  back  it  has  been  treated  as  part  of  the  settled  law  of  the  country." 
It  may  be  observed  that  this  case  was  sent  by  the  First  Division  to  the  rest 
of  the  Court  for  opinion,  and  that  both  the  Lord  President  and  Lord  Ivoxy 
observed  that  the  question  of  the  competency  of  such  an  obligation  had  been 
rather  left  out  of  view  by  the  consulted  jadges,  the  Lord  President  stating, — 
**  We  have  unfortunately  little  aid  from  the  consulted  judges,  who  have  gone 
upon  the  view  of  deciding  the  case  independently  of  that  question  altogether. 
The  point  therefore  is  perhaps  not  to  be  held  as  quite  settled. 


»» 
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99.  A  married  woman  executes  a  personal  bond,  with  con- 

sent of  her  husband,  and  she  ratifies  it  upon  oath; 
What  is  the  effect  of  the  deed,  and  upon  what 
principle  f 

The  bond  is  null ;  the  principle  being,  that  as  action  cannot 
be  sustained  on  a  null  obligation,  effect  ought  not  to  be  given  to 
it,  although  ratified  by  the  granter  upon  oath ;  because  no  paction 
of  a  private  party  can  constitute  a  rule  of  judgment  by  which  a 
public  law  would  be  eluded,  ^e) 

100.  A  woman  granted  two  bills,  one  before  marriage,  and 

the  other  afterwards,  the  second  being  a  renewal  of 
the  first;  Is  she  or  her  husband  liable  for  the 
amount  ? 

Neither  the  husband  nor  the  wife  is  liable ;  because  the  first 
was  discharged,  and  the  second,  although  a  renewal,  being  granted 
after  the  marriage,  could  create  no  obligation. '(^) 

lOl  May  a  married  woman  validly  execute  a  mortis  causa 
settlement  without  her  husband's  consent  1  State 
the  reason.    . 

A  married  woman  may  validly  execute  deeds  mortis  causa, 
1  Enk.  8,  3,  eO.(/).  *  Balfour,  5th  March,  1831,  9  &  558. 


{e)  A  somewhat  contrary  doctrine  is  laid  down  by  Erskine,  1,  6,  27,  where 
he  says, — "Nay,  though  the  obligation"  (by  a  wife,  with  consent  of  her 
husband)  "be  in  its  form  merely  personal,  yet  if  by  a  back-bond  or  defeasance 
of  the  same  date  it  shall  be  restricted  to  her  heritage,  it  will  be  effectual, 
Jan.  23, 1678,  Bruce  (Diet,  p.  5965),  for  by  such  back-bond  the  nature  of  the 
obligation,  of  which  the  back-bond  makes  a  part,  is  in  efiPect  changed^  and 
continues  no  longer  personal ;  '*  but  Lord  Ivory,  in  a  note  to  that  passage, 
refers  to  an  observation  by  Fountainhall,  M.  5966,  "that  the  decision 
deserves  to  be  again  considered." 

(/)  A  «.  B,  M.  5965  ;  Watson,  5976. 

(jf)  Tliere  is  an  element  in  this  answer — viz.,  the  discharge  of  the  first 
bill,  which  is  not  in  the  question.  It  appears  from  the  report  that  the  dis- 
charge was  alleged,  and  the  fact  of  the  second  being  a  renewal  denied,  but  it 
is  not  stated  how  these  allegations  were  disposed  of.  Had  the  first  bUl  been 
found  to  be  still  subsisting,  the  judgment  would  probably  have  been  different, 
on  the  ordinary  principle  of  a  husband's  liability  for  his  wife's  debts  contracted 
before  marriage. 
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disposing  of  her  separate  estate,  either  heritable  or  moveable, 
without  her  husband's  consent;  because  the  husband  has  his 
curatorial  powers,  not  in  consequence  of  the  wife's  unripeness  of 
judgment,  but  partlj  for  his  own  benefit,  and  such  deeds  neitlier 
can  effect  his  interest,  nor  have  any  operation  till  his  potestas 
maritalis  is  at  an  end.^  But  no  legacy,  or  bequest,  or  teistamentary 
disposition  by  a  married  woman,  of  any  portion  of  the  goods  in 
communion,  is  effectuaL' 

102.  A  husband  raises  an  action  for  his  wife's  legUim  in  his 

own  name  and  without  her  consent;  Is  the  action 
competent  ?    State  the  reason. 

The  action  is  competent;  because  legUim  is  a  right  which 
vests,  ipso  jv/re,  on  the  death  of  the  father,  and,  when  not  dis- 
charged by  a  daughter  before  marriage,  is  transferred  to  her 
husband,  who  is  therefore  entitled  to  sue  for  it  without  using  her 
name  and  without  her  consent.'(A)  [See  as  to  claim  for  wife's 
legitvm  by  husband's  executor,  Millar,  4  R.  87.] 

103.  What  is  the  proper  form  of  a  bond  and  disposition  in 

security  by  a  husband  and  wife,  burdening  her  lands 
for  his  debt  1 

The  personal  obligation  is  undertaken  by  the  husband  alone, 
and  the  conveyance  in  security  thereof  is  granted  by  the  wife  as 
the  principal  party,  with  consent  and  concurrence  of  her  husband, 
for  his  own  interest  and  as  taking  burden  on  him  for  her.^ 


1  Enk.  1,  6,  28.  «  Jur.  Styles,  i.  403 1  Smith,  10th 

*  18  Vict,  a  23,  §  6.  Jan.  1828,  4  Mar.  400. 

>  Macdougal,  20th  Feb.  1858,  20 
D.  668. 

(A)  There  are  exceptionB  to  this  rule.  ThoB,  where  an  election  was  to 
be  made  between  legUim  and  a  proviaon  in  faronr  of  the  wife  in  liferent  and 
her  children  in  fee,  ezcludve  of  the  jus  mariti  of  the  husband,  she  was  found 
entitled  to  appear  and  to  claim  the  provision  in  opposition  to  her  husband 
and  his  creditors }  Stevenson,  7th  Deo.  1888,  1  D.  181.  See  also  Lowson, 
15ih  July,  1854,  16  D.  1098.  The  rule  seems  to  be,  that  where  the 
provision  as  well  as  the  legUim  falls  under  jut  mariU,  the  husband  cannot  be 
controlled  in  his  election ;  but  where  there  is  an  independent  or  adverse 
interest  in  the  wife,  she  is  entitled  to  claim  the  protection  of  the  Court, 
though  she  will  not  be  allowed  capriciously  to  exercise  her  choice  in  order  U> 
defeat  .creditors. 
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104.  Two  heritable  bonds  having  been  granted  by  a  husband 

and  wife,  over  her  estate,  for  debts  due  by  the  hus- 
band, the  creditor  in  the  one  raised  and  completed  an 
adjudication  of  the  wife's  lands,  upon  her  obligation ; 
and  the  creditor  in  the  other  expede  resignation  and 
infef tment  therein,  in  virtue  of  the  procuratory  con- 
tained in  his  bond,  for  resigning  the  lands  in  security 
granted  by  the  wife  with  her  husband's  consent ;  Are 
the  securities,  or  either  of  them,  effectual) 

(1.)  The  adjudication  is  null ;  the  principle  being,  as  stated  by 
Lord  Pitfour,  that  an  adjudication  proceeds  on  this,  that  the  debtor 
has  become  bound  to  pay,  and  has  neglected  to  fulfil  his  personal 
obligation ;  but  there  can  be  no  personal  obligation  on  the  wife, 
and  therefore  an  adjudication  cannot  proceed  against  her  lands.^ 

(2.)  The  resignation  and  infeftment  in  security  are  effectual ; 
for  although  the  heritable  bond  is  null  as  to  the  wife's  obligation 
for  the  money,  she  may,  with  consent  of  her  husband,  grant  man- 
dates and  other  deeds  relative  to  her  sepacate  property,  and  the 
bond  is  therefore  valid,  as  containing  a  procuratory  for  resigning 
her  lands  in  security  of  her  husband's  debt.^ 

105.  A  woman,  before  marriage,  grants  an  onerous  assigna- 

tion of  a  personal  bond  in  her  favour,  but  the  assignee 
neglects  to  complete  his  right  by  intimation*  to  the 
debtor  before  the  marriage  of  the  cedent ;  Is  the  as- 
signation effectual  in  a  question  with  the  husband 
claiming  the  contents  of  the  bond  in  virtue  of  the 
assignation  implied  in  marriage  1    State  the  reason. 

Tea ;  because  the  husband  is  by  marriage  liable  for  the  wife's 
moveable  debts ;  and  since  the  assignation  granted  by  a  woman 
before  her  marriage  implies  warrandice  against  her,  that  obligation 
of  warrandice  is  a  moveable  debt  due  by  her  to  the  assignee,  with 
which  the  right  the  husband  had  acquired  by  the  marriage  was 
burdened ;  so  that  he  cannot  plead  upon  his  legal  assignation  in 
prejudice  of  that  warrandice. '(i)  [The  Married  Women's  Property 
Act,  1877,  limits  the  husband's  liability  for.  his  wife's  antenuptial 

^  Wataon  v.  Bobertson,  M«  5976.              *  Enk.  S,  5,  7. 
*  Eleis,  M.  5987  ;  Watson  v.  Hen- 
denoD,  9th  July,  1802,  Hume,  208.    

(s)  This  principle,  however,  would  not  exclude  the  husband's  "creditors 
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debts  to  the  value  of  property  reoeived  by  him  through  her  before, 
at,  or  subsequent  to  the  marriage.] 

106.  By  what  means  may  the  power  of  selling  her  heritage, 
without  her  husband's  consent,  be  conferred  on  a 
married  woman  1 

Such  a  power  may  be  conferred  on  a  married  woman  by  the 
husband  renouncing  his^tw  mfivrUi  and  right  of  administration  by 
antenuptial  marriage-contract ;  or  by  third  parties  excluding  these 
rights  in  eonveyances  by  them  in  favour  of  the  wifa^(A;) 

1  Enk.  1,  6,  14. 


attaching  the  fond  assigned  by  the  mazriage,  or  having  right  by  sequestration. 
The  assignee,  without  intimation,  would  be  tiiere  postponed  in  respect  of  the 
real  right  pressrying  his  daim  of  warzandioe  as  a  personal  debt."  Bell*a 
Com.  ii  18. 

{k)  The  rule  stated  is  hardly  to  be  relied  on.  The  precautions  here 
suggested,  though  sufficient  to  protect  the  wife's  property  against  the  debts  of 
the  husband  or  the  diligence  of  his  creditors,  do  not  meet  the  difficulty  arising 
from  a  wife's  peculiar  position,  that  she  has  no  penotM  ttandi,  and  can  do 
nothing  without  her  husband's  concurrence.  An  illustration  of  this  may  be 
found  in  the  case  of  IMck,  House  of  Loids,  12th  Dec.  1826,  2  W.  and  S.  522. 
Here  a  husband  bought  property,  and  took  the  title  to  his  wife,  and  thereafter 
became  bankrupt,  and  fled  the  country.  The  usual  decree  of  adjudication  was 
pronounced  in  favour  of  the  trustee,  and  the  bankrupt  was  ordained  to  grant 
all  necessaiy  conveyances  in  implement  thereof.  The  wife  executed  a  dis- 
position in  favour  of  the  trustee,  proceeding  on  the  narrative  that  the  property 
had  been  purchased  with  her  husband's  money  while  ho  was  insolvent,  and  that 
therefore  her  title  was  reducible.  The  trustee  thereafter  sold  the  {noperty,  and 
the  purchaser  having  refused  to  take  the  title,  an  action  was  raised  to  toy  its 
validity,  and  it  was  held  in  the  H.  of  L.  that  it  was  not  good.  It  was  there 
pleaded  by  the  purchaser  that  "a  disposition  by  a  married  woman,  without 
consent  of  her  husband,  is  inept,  and  consequently  the  conveyance  to  the 
trustee  is  null  and  void ; "  and  the  Lord  Chancellor  (Eldon)  observed,—"  I 
think  the  opinions  of  the  judges  are  quite  enough  to  show  that  it  is  not  a 
good  title."  The  case  had  been  decided  in  the  Court  of  Session,  on  the 
construction  of  a  condition  in  the  sale,  under  which  it  was  held  the  purchaser 
was  bound  to  take  the  title  as  it  stood,  and  hence  effect  had  not  been  given 
to  the  objection.  The  case  of  Rennie,  H.  of  L.,  25th  April,  1845,  4  Bell,  221« 
may  also  be  referred  to,  though  there  was  there  the  spedalty  that  the  fund 
assigned,  from  which  the  ju8  tnariii  was  excluded,  was  alimentary.  The 
only  certain  mode  of  effecting  the  object  referred  to  is  through  the  medium  of 
a  trust  See  opinions  as  to  power  of  wife  to  convey  to  husband,  notwith- 
standing exclusion  by  third  parties  of  ju»  mariU,  4ca,  N^ner,  18th  Nov.  1864» 
8  M'P.  57. 
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[See  as  against  the  doubts  expressed  in  the  note  Biggart,  6  E. 
470y  specially  the  review  of  the  law  in  Lord  Deas'  opinion.] 

107.  May  a  married  woman  act  as  a  testamentary  trustee  and 

sine  qua  norij  and  as  tutor  or  curator  1 

A  married  woman  may  act  as  a  testamentary  trustee  and  sine 
qua  noTiy  independently  of  her  husband  ;  on  the  ground  that  there 
is  no  HJnlring  of  the  rational  person  by  marriaga(^  The  husband 
may  object  but  he  must  do  so  in  limine  ;  otherwise  he  will  be  held 
to  have  renounced  his  control,  and  cannot  be  allowed  to  interfere 
as  to  particular  acts.  But  the  wife  -qua  trustee  cannot  proceed 
judicially  without  the  concurrence  of  her  husband,  (m)  She  cannot 
act  as  tutor  or  curator,  ^(n) 

108.  A  married  woman,  with  concurrence  of  her  husband, 

and  without  undue  influence,  grants  a  disposition  of 
her  heritage  in  security  of  her  husband's  debt,  but  she 
refuses  to  ratify  it ;  la  it  valid  1 

The  deed  is  valid ;  because  ratification  is  not  indispensable  to 
validate  a  deed  by  a  married  woman,  the  effect  of  that  formality 
being  only  to  secure  it  from  challenge,  on  the  ground  that  it  was 
granted  through  force,  or  fear,  or  undue  influence  on  the  part  of 
the  husband.'(o) 

109.  A  deed  by  a  married  woman,  bearing  to  be  granted 

with  consent  of  her  husband,  and  to  be  duly  ratified, 
is  challenged  on  the  ground  that  it  was  both  granted 

1  Bell's  Prin.  1612.  >  Menzies  Lect.  39  (40);  Bachan, 

iBt  March,  1834, 12  S.  611. 


(Z)  So  found,  Stoddart,  30th  June,  1812,  F.C.  A  husband  and  wife  being 
both  named  trustees,  the  wife  is  entitled  to  act  and  vote  separately  from 
her  husband ;  Watson  v.  Darling,  14th  Jan.  1824,  2  S.  607,  H.  of  L.,  1  W.  & 
S.  188. 

(m)  See  Laird,  16th  Nov.  1833, 12  S.  54. 

(n)  This  question  raised  in  Stoddart,  note  (Q,  tupra. 

(o)  In  a  reduction  by  a  wife  of  an  unratified  conveyance,  to  which  she  was 
a  party,  of  property  belonging  to  her  husband,  in  the  liferent  of  which  she  had 
been  seemed  by  antenuptial  contract,  a  proof  before  answer  was  allowed  of 
ayermente  of  tiunUal  trrw :  Priestnell,  20th  Feb.  1867,  19  D.  496. 

Opinion  that  in  an  instrument  of  disentail  by  a  wife  in  her  own  favour, 
ratification  was  unnecessary,  but  authoiised  o6  fiiq/orem  eavAdoM:  Brisbane, 
1st  March,  1860, 12  D.  917. 
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and  ratified  under  compulsion  of  the  husband ;  Is  the 
challenge  competent  1 

It  is  held  by  Erskine^  that  a  latificationy  made  under  the 
same  compulsion  with  the  deed  itself,  ought  to  be  reducible  as 
would  have  been  the  deed  unratified ;  but  this  doctrine  is  impugned 
by  Professor  G.  J.  Bell,  who  holds  that  ratification  a£fords  a  com- 
plete defence,  '^  unless  the  party  taking  benefit,  by  the  deed  should 
be  proved  to  have  been  participant  in  the  violence ;  or  at  least  had 
notice  of  the  compulsion  under  which  the  deed  was  granted  and 
the  ratification  made."'  [This  point  is  not  a  settled  one.  See 
Menzies,  p.  41,  and  case  of  M^eill  there  cited] 

(3.)  Insoma  Persons,  d^. 

110.  An  insane  person  grants  a  conveyance  of  his  heritage 
before  he  is  cognosced,  but  after  the  date  of  the  com- 
mencement of  the  insanity  as  fixed  by  the  inquest; 
What  is  the  effect  of  the  deed,  the  grantee  having 
been  ignorant  of  the  cognition  by  the  inquest^(p)  and 
having  believed  the  granter  to  be  sane  1 

The  deed  is  null ;  the  Statute  1475,  c.  66,  declaring  that  all 
alienationB  made  by  a  person  cognosced  after  the  time  fixed  by 
the  inquest  as  the  commencement  of  his  insanity  should  be  of 
no  avail,  as  well  as  alienations  made  after  the  serving  of  the 
brieve.'  (r) 

^  Enk.  1,  6,  34.  >  Moncrie^  M.  6286. 

>  Bell's  Com.  L  138. 


(p)  There  is  probably  a  misprint  here,  the  oogmtion  being  supposed  to  be 
suhtequeiU  to  the  oonveyanoe. 

(f )  The  rale,  according  to  Professor  G.  J.  Bell,  is  not  so  absolute  as  here 
stated.  The  trial  ii  ex  parte,  and  the  verdict  is  not  conclusive  either  way.  It 
authorises  guardianship,  and  gives  the  guardian  the  aid  of  the  presumption 
arising  from  the  inquiry,  but  a  deed  granted  before  the  time  so  fixed  may,  on 
competent  evidence,  be  reduced,  while  one  granted  after  it  may  stand,  and  a 
deed  may  be  challenged  though  the  trial  may  not  have' issued  in  a  verdict  of 
insanity.  The  rule  seems  to  be,  that  while  a  person  of  mature  age  is  presumed 
to  be  of  full  capacity,  a  verdict  of  insanity  inverts  this  presumption,  and  raises 
the  opposite  one  of  incapacity.  See  Bell's  Com.  i.  187  ;  and  Hay,  July,  1810, 
there  referred  to,  note  1.  In  that  case,  a  person  having  in  1806,  after  public 
advertisement,  sold  an  estate  to  a  stranger  for  a  full  price,  was  cognoscecl  in 
1807  by  a  verdict  which  found  that  he  had  been  insane  in  the  end  of  1804,  and 
that  he  was  so  on  7th  January,  1807,  and  had  continued  so  till,  and  was  so  at. 
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111.  Stateagood  role  of  practice  as  to  the  framing  and  execu- 

tion of  deeds  of  settlement  which  might  be  exposed  to 
the  risk  of  being  challenged  on  the  ground  of  fEunlity  ! 

(1.)  The  deed  ought  to  be  in  a  simple  form,  and  easily  intelli- 
gible, as  such  a  deed  might  be  effectual,  while  one  by  the  same 
party  of  an  elaborate  nature,  and  containing  complicated  provi- 
visions,  might  be  reduced^     [Nisbet,  9  MT.  937.] 

(2.)  Care  should  be  taJcen  to  explain  the  nature  and  effect  of 
the  deed,  and  to  ascertain  that  the  party  knows  its  meaning. 

(3.)  The  party's  medical  attendant  should  be  present  at  its 
execution,  and  be  one  of  the  instrumentary  witnesses. 

112.  How  is  judicial  and  voluntary  interdiction  of  profuse 

persons  imposed  f 

(1.)  Judicial  interdiction  is  imposed  by  the  Court  of  Session, 
upon  an  action  brought  against  the  prodigal  at  the  instance  of  his 
heir  or  next-of-kin  or  (it  is'  said)  by  any  of  his  relatives ;'  the 
judgment  finding  and  declaring  him  to  be  weak  and  facile,  inter- 
dicting him  to  persons  named,  prohibiting  him  from  selling  his 
lands  or  from  contracting  debt  whereby  they  might  be  adjudged, 
and  declaring  such  deeds  nuU. 

(2.)  Yoluntaiy  interdiction  is  imposed  by  the  party  himself  by 
bond  or  other  writing,  expressing  the  granter^s  weakness,  and 
binding  himself  to  certain  persons  that  he  shall  not,  without  their 
consent,  grant  any  deed. 

(3.)  Letters  of  publication  are  issued  on  the  bond  or  decree, 
and  published  at  the  market-cross  of  the  head  burgh  of  the  per- 
son's residence ;  and  they  must  be  registered  within  forty  days  in 
the  General  Begister  of  Inhibitions,  or  in  thd  Particular  Register 
for  the  county  in  which  the  lands  are  situated.'  [Particular 
Registers  of  Inhibitions  are  now  abolished.] 

1  Watson,  18th  Not.  1826, 4  S.  200 ;  >  Fraeer  (Parent  and  Child),  659. 

afl.  29th  Jnne^  1827,  2  W.  &  S.  648.  >  Bnk.  1,  7,  64  tt  teq. 


the  date  of  the  verdict  $  and  the  question  was,  whether  the  verdict  waa  not 
equal  to  one  of  aanity  during  the  omitted  bitervaL  The  Court  held  that  it  was 
not,  and  allowed  a  proof,  whether  there  was  insanity  at  the  time  of  bargain. 
See  also  Morrison,  20th  Deo.  1841,  4  D.  837,  where  a  deed  granted  in  1887, 
and  while  the  curatory  still  sabsisted,  by  a  person  who  had  been  cognosced  In 
18S5,  was  sustained. 
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118.  What  is  the  duty  of  interdictois^  and  how  do  thej  incur 
personal  responsibility  ) 

The  duty  of  interdictors  is  to  judge  of  the  propriety  of  deeds 
by  the  interdicted  person ;  and  all  that  they  are  answerable  for  is 
their  fault  or  fraud  in  consentLng  to  prejudicial  deeds.^ 

114.  What  kinds  of.  deeds  granted  by  an  interdicted  person 
alone,  without  consent  of  his  interdictors,  are  unchal- 
lengeable f 

(1.)  Onerous  or  rational  deeds,  affecting  his  heritage. («) 
(2.)  All  deeds,  whether  onerous  or  gratuitous,  relative  to  move- 
ables.    But  gratuitous  personal  obligations  are  reducible  in  so  far 
as  they  may  be  the  ground  of  diligence  against  his  heritable 
estate. 

(3.)  Dispositions  mortis  causae  whether  of  heritage(<)  or  move- 
ables.^ 

116.  Where  an  interdicted  party  sells  his  heritage  for  an 
inadequate  consideration,  and  without  consent  of  his 
interdictors,  what  is  his  remedy  1  And  what  is  his 
remedy  if  the  interdictors  have  consented  t 

In  the  former  case,  an  action  of  reduction  of  the  disposition  is 
the  proper  remedy ;  and  in  the  latter,  a  personal  action  against 
the  interdictors,  to  make  up  the  loss  occasioned  by  the  inadequate 
consideration.' 

116.  Where  the  heir  of  an  interdicted  person  takes  up  the 
heritage  on  the  death  of  his  ancestor,  but  does  not 
represent  him  as  heir  in  mobtlUmSf  is  he  liable  upon 
his  ancestor's  personal  obligations  contracted  after 
interdiction  1    State  the  reason. 

1  Enk.  1,  7,  59.  *  Enk.  1,  7,  58. 

*  Enk.  1,  7,  59 ;  BeU*8  Prin.  2127. 


(f )  A  deed  by  the  interdicted  party  in  favour  of  one  of  hiB  interdioton,  for 
an  oneroQS  and  rational  cause,  sustained  ;  Kyle,  14th  Dec  1826,  5  S.  128. 

(0  It  is  sUted  by  Erskine  (1,  7,  58)  that  an  interdicted  person  "can  make 
no  settlement  of  his  heritable  estate,  nor  alter  any  f onner  settlement  upon  the 
most  rational  grounds,  either  with  or  without  his  interdiotor's  consent  ;'*  but 
the  case  referred  to  (Tenant,  M.  7127)  was  one  of  a  revocable  settlement,  fsil- 
ing  heirs  of  the  granter^s  body,  in  favour  of  the  interdictor,  who  waa  held 
bazxed  penonaU  excepHone  from  accepting  it. 
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forced,  the  regolatiiig  maxim  in  sach  caaes  being  meliar  eat  con- 
diUo  poaaiderUii  vel  drfendent%8}{a) 

119.  Wliat  is  the  effect  of  conditions  annexed  to  pioviBdonB 
that  the  grantee  shall  marry  only  with  the  consent  of 
persons  named  by  the  granter? 

(1.)  Where  the  provision  is  the  result  of  a  natural  obligation, 
as  by  a  parent  to  a  child,  and  does  not  exceed  the  grantee's  legal 
claims,  the  provision  will  be  due  though  the  condition  be  unim- 
plemented.(6) 

(2.)  Where  the  provision  is  in  addition  to  the  child's  legal 
claims,  the  condition  will  generally  be  effectual 

(3.)  Where  the  provision  is  by  a  stranger,  under  no  legal  obli- 
gation, the  condition  will  be  strictly  interpreted,  and  must  be  ful- 
filled, unless  it  amount  to  an  absolute  prohibition  to  marry,  in 
which  case  it  is  regarded  as  contra  bonos  mores, 

(4.)  Where  the  grantee  has  transgressed  the  condition  in  ignor- 
ance of  its  existence,  the  provision  will  be  due ;  at  least  in  the 
case  of  provisions  by  parents  to  children. 

(5.)  Although  the  grantee  should  marry  without  asking  the 
consent  of  the  parties,  their  subsequent  approbation  will  obviate 
the  forfeiture  of  the  provision,  (c) 

(6.)  There  must  be  a  good  cause  for  refusal  of  consent^  and 
there  must  be  a  reason  assigned,  otherwise  the  provision  will  be 
due,  notwithstanding  the  non-fulfilment  of  the  condition.(cQ 

1  A  V.  B,  26th  May,  1816,  F.C. ;  BeU*8  Prin.  85. 


(a)  The  oaie  here  refened  to  wm  remitted  by  the  H.  of  L.  for  reTiew, 
but  on  A  point  not  tooching  the  principle  stated. 

(6)  ThiB  reete  rather  on  the  principle  that  a  parent  cannot  defeat  a  chfld's 
legal  daimB. 

(e)  So  found,  WeHwood's  Tie.,  21st  June,  1861, 18  D.  1211. 

(d)  A  father  by  his  trust-deed  declared  **  that  in  case  any  of  our  said  child- 
ren shall  marry,  or  otherwise  conduct  themselves  so  as  not  to  merit  the  appro- 
bation of  my  said  trustees,  or  a  majority  of  them,  accepting  and  surviving  at 
the  time,  the  provisions  hereby  made  in  favour  of  said  children  so  marrying 
or  acting  shall  only  belong  to  them  in  liferent,  for  their  liferent  use  allenarly, 
and  to  their  issue  or  heirs  above  mentioned  in  fee.  But  it  is  hereby  dedaied 
that  a  regular  minute  must  be  entered  in  the  sederunt-book  of  the  trustees 
expressing  their  disapprobation  of  the  conduct  of  any  of  my  said  children  to 
restript  them  to  a  liferent  as  aforesaid."     On  occasion  of  the  eldest  son*a 
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(7.)  The  oonditions  imposing  an  absolute  prohibition  to  marry 
are  unlawful,  and  in  provisions  are  consequently  held  pro  non 
scnpti8.\e) 

1^  Bell's  Pxin.  89  and  1785  ;  Menzies  Led  58  (59) ;  and  cases  there  cited. 


marriage,  the  tnutees  by  a  minnte  approved  thereof ;  but  three  yean  after- 
wards, just  before  he  attained  the  age  of  twenty-five,  at  which  time  the  pro- 
vision for  the  settlement  of  the  father's  landed  estate  was  to  take  effect  in 
bis  favour,  the  trostees  by  another  minute  recorded  that  they  had  "  proceeded 
to  review  the  conduct  of  Mr.  Bobert  Ker,  the  eldest  son  of  the  late  Mr.  Ker, 
mnoe  his  father's  death,  and,  after  mature  and  deliberate  consideration,  were 
onanimously  of  opinion  that  the  sud  Kobert  Ker,  had  so  acted  and  conducted 
himself  as  not  only  not  to  merit  the  approbation  of  the  trustees,  but  to  call 
forth  their  strongest  disapprobation ; "  "  and  therefore  they  do  hereby  declare 
that  the  provisions  made  in  favour  of  the  said  Bobert  Ker  by  the  said  trust- 
disposition  shall  only  belong  to  him  in  liferent,  for  his  liferent  use  allenarly." 
This  exercise  of  the  power  given  to  the  trustees  was  sustained,  and  the  Lord 
Ordinary,  in  his  note,  observed,  with  reference  to  the  minute  :  "  It  does  not, 
indeed,  set  forth  the  special  grounds  of  disapprobation.  But  the  trust-deed 
does  not  require  this.  The  discretionary  power  bestowed  on  the  trustees  was 
undoubtedly  very  large,  and  such  a  power  may  conceivably  be  used  very 
ci^riciously.  But  the  grant  of  it  is  not  illegal  or  incompetent.  The  truster 
was  legally  entitled  to  do  what  he  did,  which  was  just  to  place  the  trustees 
named  by  him  in  the  same  position  in  respect  of  power  in  which  he  stood 
himself.  Such  a  delegation  is  a  lawful  act,  and  a  court  of  law  must  give  effect 
to  it  whatever  they  may  think  of  its  policy."  The  condition  as  to  marriage 
was  not  here  in  question,  but  the  principle  of  the  decision  may  apply  equally  to 
it ;  and  if  so,  the  necessity  for  assigning  a  reason  for  withholding  consent  may 
depend  on  the  terms  in  which  the  condition  is  conceived ;  though  it  was  held 
necessary  to  give  a  reason,  Pringle,  M.  2972 ;  but  there  the  objector  was  per- 
sonally interested.  In  reference  to  one  of  the  cases  on  this  subject  (Ommanney, 
Douglas'  Tr.,  17th  Dec.  1793,  H.  of  L.,  15th  March,  1796,  3  Pat.  App.  448),  it 
is  to  be  'kept  in  view  that  the  reversal  of  the  judgment  of  the  Court  of  Session, 
and  the  giving  effect  to  the  condition,  proceeded  on  the  ground  that  the  deed 
was  to  be  construed  according  to  the  law  of  England,  and  that  it  was  a  mere 
revocation  of  the  bequest. 

In  Fraser,  18th  July,  1849,  11  D.  1466,  a  condition  that  a  provision  by  a 
father  to  his  daughter  should  be  forfeited  if  she  resided  with  her  mother,  whose 
conduct  was  not  impeached,  was  disregarded. 

(e)  In  connection  with  this  subject,  reference  may  be  made  to  Leith,  25th 
Jan.  1853,  2  StiL  197,  where  a  widow,  on  the  narrative  that  the  provision  for 
her  children  was  inadequate,  executed  a  deed  conveying  her  whole  property  to 
trustees  for  th^  behoof,  in  the  event  of  her  second  marriage  or  death ;  two 
years  afterwards  she  executed  and  recorded  a  duplicate  of  the  deed.  Held  by 
Lord  Butheifurd,  in  a  reduction  at  her  instance,  that  the  deeds  were  irrevoc- 
able, and  earned  the  f ee,  but  not  the  liferent,  of  her  property. 
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120.  May  a  spea  auccessionis  be  sold  or  adjudged  1 

A  apes  successionis  may  be  sold,  although  such  sales  were  repro- 
bated by  the  Roman  law,  find  are  viewed  with  disfavour  by  the' 
law  of  England.^     But  is  has  been  held  that  a  spea  stieceasionis 
cannot  be  adjudged ;  because  there  is  no  right  vested  in  the  heir 
capable  of  adjudication.^ 

121.  On  what  principle  are  obligations  arising  out  of  wagers 

not  actionable  at  law  9 

Such  obligations  are  not  actionable;  on  the  principle,  that 
"  Oourts  of  Justice  were  instituted  to  enforce  the  rights  of  parties 
arising  from  serious  transactions,  and  can  pay  no  regard  aponsir 
ombua  Itidicria,'* " 

122.  A  brings  an  action  against  B  for  a  picture,  won  by  his 

dog  at  a  coursing  match ;  A  alleging  that  he  gave  B 
a  mandate  to  run  his  dog  for  him,  and  B  maintaining 
that  he  borrowed  the  dog  to  run  for  his  own  behoof; 
W  ill  the  Court  entertain  the  action  ? 

Such  an  action  is  competent ;  the  reason  being,  that  although 
the  Court  will  not  interfere  in  the  question  as  to  which  dog  had 
won,  it  will  decide  whether  the  prize  belonged  to  the  owner  of 
the  dog  or  to  the  party  who  named  it  for  the  match,  as  that  is  a 
question,  not  of  racing,  but  of  mandate  or  loan.^  [See  Calder,. 
9  M*P.  1074,  where  the  owner  of  a  horse,  whidbt  had  admittedly 
won  a  race,  got  decree  against  the  stakeholder  for  the  amount 
of  the  stakes,  repelling  a  plea  that  the  action  was  incompetent  as 
brought  to  recover  a  gaming  debt.] 

123.  What  is  the  effect  of  a  bill  granted  to  facilitate  a  bank- 

rupt's discharge,  and  of  one  for  a  gambling  debt,  both 
being  in  the  hands  of  a  honafde  onerous  indorsee  ? 


1  Aikenhead,  M.  9491.  '  Wordsworth,  M.  9524.  (/) 

>  Beaton  v.  Macdonald,  7th  June,  ^  Graham,  5th  Feb.  1848,  10  D. 

1821,  1  S.  48.  646.(^) 


(/)  See  also  O'Connell,  2drd  Nov.  1864,  8  MT..89. 
(^)  The  action  in  thia  case  was  conjoined  with  a  multiplepoinding  at  the 
instance  of  the  stakeholder. 
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(1.)  A  bill  granted  to  facilitate  a  banknipt's  discharge  is 
absolutely  void  under  the  Bankrupt  Act  ;^  and  as  a  vitium  recde 
attaches  to  it,  the  bill  is  null  even  in  the  hands  of  a  bona  fde 
onerous  indorsee.  (A) 

(2.)  The  Act  9  Anne,  c.  14,  declares  that  all  bills,  &c.,  granted 

1  19  &  20  Vict  c  79,  §  160. 


{Jk)  Hub,  of  ooune,  applies  only  to  oases  of  sequestration  under  the  Act 
Hie  prior  statute,  2  ft  8  Vict  a  41,  §  124,  oontuned  a  idxnilar  provision,  to 
which  effect  was  given  in  Maoqueen,  27th  May,  1852, 1  Stu.  745,  where  a 
party  attempted  to  enforce  an  obligation  by  a  buikrupt  to  grant  a  bill  as  a 
condition  of  the  creditor  concurring  in  his  discharge  on  composition.  Whether 
such  bills  are  absolutely  null  in  the  hands  of  hona  fide  onerous  indorsees  does 
not  seem  to  have  been  decided.  The  case  is  probably  analogous  to  that  of  bills, 
&c.,  granted  for  gambling  debts  under  the  Act  of  Queen  Anne,  referred  to  in 
the  second  branch  of  this  answer,  the  decisions  as.  to  which  were  not  uniform. 
See  Keilson,  M.  9507  ;  Stewart,  M.  9510  ;  and  Ferrier,  16th  May,  1828,  6  S. 
81 8,  where  claims  under  such  obligations  were  sustained ;  and  Pringle,  M.  9509 ; 
and  Hamilton,  18th  May,  1882, 10  S.  649,  where  they  were  rejected.  See  also 
Bellas  Com.  i.  312.  The  rule  of  nullity,  as  against  onerous  indorsees,  does  not 
apply  to  the  case  of  bills  granted  for  ooncuiring  in  a  dischaige  under  a  private 
aixmngement,  as  will  be  seen  below. 

BiUs  granted  by  bankrupts  for  sums  over  and  above  the ,  amount  of  com- 
position offered  to  induce  creditois  to  accept  of  such  composition,  and  to  concur 
in  the  discharge,  are  illegal  at  common  law;  Macfarlane,  14th  Dea  1864, 
3  M'P.  287.  In  this  case  some  points  were  decided  which  are  worthy  of  atten- 
tion ;  and  first,  such  bills  cannot  be  enforced  to  any  extent  at  the  instance  of 
the  original  grantee.  Lord  Deas,  who  delivered  the  judgment  of  the  Court, 
observed : — "  Now,  the  law  seems  to  be  dear  that  in  so  far  as  money  agreed  to 
be  paid  as  an  illegal  preference  of  this  kind  is  still  unpaid,  payment  cannot  be 
exacted  by  the  party  to  whom  the  preference  was  given."  Second,  that  an 
onerous  (onajScie  indorsee  can  enforce  "  payment  of  the  bill  from  the  insolvents, 
and  that  their  defence,  that  it  was  an  illegal  preference,  could  not  have  availed 
ihem  in  a  question  with  him. "  But  third,  if  such  Inlls  are  "  paid  through  con- 
cussion, the  money  may  be  recovered  back  "  from  the  original  grantee ;  concus- 
sion meaning,  not  necessarily  that  steps  are  taken  to  enforce  payment,  but  that 
the  money  '*  is  paid  to  a  party  **  (such  as  an  onerous  indorsee)  "  who  is  in  such 
a  position  that  he  can  legally  and  effectually  compel  payment ;"  and  fourth, 
payments  volimtaiily  made  to  the  original  grantee  cannot  be  recovered  back,  a 
renewal  of  the  bills  making  no  difference  in  this  respect ;  and  bills,  though 
paid  through  a  bank,  if  only  handed  to  the  bank  for  recovery,  and  not  dis- 
eonnted,  are  to  be  held  as  voluntaxy  payments,  the  bank  in  such  circumstances 
not  being  in  a  position  to  compel  payment.  In  this  case  it  was  also  held,  as  it 
had  been  in  Anol,  24th  Feb.  1826,  4  S.  499,  that  the  trustee  in  a  subsequent 
sequestration  may  prosecute  for  recovery  of  such  dauns  in  right  of  the  insol- 
vent, and  that  they  cannot,  if  unpaid,  be  ranked  on  the  e  states 
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for  gambling  debts  should  be  deemed  fraudulent  and  Toid ;  but 
the  Act  5  4c  6  WilL  lY.  c.  41,  repeals  the  nullity,  and  enacts 
that  such  bills  shall  only  be  deemed  as  granted  for  an  illegal  con- 
sideration ;  the  effect  of  which  is,  that  they  are  effectual  in  the 
hands  of  a  bonajide  onerous  holder,  to  whom  the  same  have  been 
indorsed  before  they  became  payable,(f)  the  party  who  pays  having 
recourse  against  the  original  receiver  of  the  8ecurity.^(A;)  The 
holder  of  a  bill  or  note  indorsed  after  maturity  is  subject  to  all 
objections  or  exceptions  to  which  it  was  exposed  in  the  hands  of 
the  indorser.' 

124.  What  is  the  effect  of  an  agreement  not  to  carry  on 

trade  in  any  part  of  the  country,  or  in  a  particular 
place) 

(1.)  An  agreement  not  to  carry  on  trade  in  any  part  of  the 
country  is  void,  on  the  ground  of  injury  to  the  public,  by  depriv- 
ing it  of  a  useful  member. 

(2.)  An  agreement  not  to  carry  on  trade  in  a  particular  place 
is  valid,  on  the  principle  that  a  man  may  sell  the  goodwill  of  his 
business  in  a  certain  locality. '(Z) 

125.  May  action  be  sustained  for  the  price  of  contraband 

goods  sold  abroad,  or  in  this  country)     State  the 
reason. 

(1.)  Where  the  sale  has  been  complefted  abroad,  and  the  seller 

1  BeU*fl  Prin.  86.  '  BeU'i  Com.  L 

«  19  &  20  Vict  c.  60,  §  16. 


(«)  See  Don,  16th  Jnne,  1858,  20  D.  1138. 

(h)  The  Bk9  Viot.  c.  109,  §  18,  enacts  «  That  all  oontracta  or  agteements, 
whether  by  parole  or  in  writing,  by  way  of  gambling  or  wagering,  shall  be  noil 
and  Toid ;  '*  bat  in  the  17th  section,  which  repeals  the  Act  of  Qaeen  Anne, 
there  is  an  exception  of  as  much  of  it  as  was  altered  by  the  6  &  6  WiU.  lY. 
&  41,  referred  to  in  the  answer,  the  effect  of  which  seems  to  be  that  bills  for 
gambling  debts  are  not  afliscted  by  the  8  ft  9  Vict,  but  remain  as  under  the 
6  ft  6  WilL  IV.,  and  that  an  onerous  6ofia  Jide  holder  conld  i^ooTer  on  them. 
In  Fonlds,  10th  June,  1857, 19  D.  804,  it  was  qnestioned  whether  the  8  ft  9 
Viet,  applies  to  Scotland. 

Action  does  not  lie  for  repetition  of  gambling  debts,  when  paid,  any  man 
than  for  payment  of  them  ;  Paterson,  17th  March,  1866,  4  M'P.  602. 

(Q  So  found,  Watson,  4th  July,  1863, 1  HT.  1110. 
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has  made  deliveiy  on  the  spot^  he  can  maintain  action  for  the 
price  although  he  knew  the  goods  were  meant  to  be  smuggled 
into  this  country ;  on  the  principle,  that  his  interest  in  the  trans- 
action was  at  an  end  before  the  smuggling  took  place,  (m)  But 
he  will  have  no  action  if  he  is  accessory  to  the  smuggling,  as  by 
packing  the  goods  in  a  peculiar  way,  or  otherwise  by  giving  aid 
in  the  scheme  of  evasion,  because  he  thereby  commits  an  infringe- 
ment of  the  laws  of  this  country,  which  he  is  bound  to  know  so 
far  as  concerns  his  trade.^ 

(2.)  Where  the  importer  of  the  goods  knows  them  to  be  con- 
traband, he  cannot  maintain  action  for  the  price ;  the  rule  in  such 
cases  being  meliar  est  conditio  po88ulerUi8,\n)  But  action  will  be 
competent  to  parties  through  whose  hands  Uie  goods  may  subse- 
quently pass,  if  acting  in  bona  fde^  and  in  ignorance  that  the 
goods  are  contraband ;  but  if  the  goods  are  absolutely  prohibited, 
honafdea  cannot  be  pleaded. '(p) 

126.  Can  the  obligations  of  a  person  under  legal  incapacity 

by  attainder  be  enforced  against  him)     State  the 
reason. 

Tes ;  because  attainder  being  designed  not  as  a  benefit  but  as 
a  punishment  to  the  person  attainted,  it  cannot  be  pleaded  by  him 
as  a  ground  to  be  released  from  his  engagements.^ 

127.  Is  it  lawful  to  stipulate  for  any  rate  of  interest  in  all 

cases) 

In  consequence  of  the  repeal  of  the  Usury  Laws  by  17  &  18 

^  Ben's    Prin.    64 ;    CoUen,    H»         '  M'Lean,  M.  9649.(o) 
9654.  «  Sena,  M.  10449 ;  Enk.  S,  1, 16. 

>  SooDgft],  M.  9636. 

(m)  See  Enk.  3,  8,  84. 

(n)  The  case  of  Scongal,  here  referred  to,  was  not  an  action  for  the  price  of 
the  goods,  but  a  suspension  of  a  charge  upon  a  decree  for  damages  for  non- 
deliTery,  the  ground  of  suspension  being,  that  the  purchaser  knew  at  the  time 
of  the  sale  that  the  goods  were  prohibited ;  which  was  sustained. 

(o)  See  Ersk.  8,  8,  3. 

(l>)  In  M'Lean  (dted)  the  goods  were  seized  for  want  of  a  permit  The 
pnmier's  plea  was,  "  the  great  embarrassment  and  prejudice  of  trade  "  if  the 
principle  were  admitted  in  retail  transactions  ;  which  plea  wss  sustained ;  but 
the  want  of  a  permit  seems  to  disclose  knowledge  and  exclude  hcnafida, 

P 
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Vict.  c.  90,  it  is  now  lawful  to  stipulate  for  any  rate  of  interest ; 
except  in  the  case  of  heritable  securities  for  cash  credits,  the  prin- 
cipal and  interest  in  which  must  be  restricted  to  a  certain  definite 
sura,  not  exceeding  the  principal  and  three  years'  interest  at  five 
per  cent* 

128.  May  public  offices  be  sold  or  adjudged  ? 

Heritable  offices  may  be  sold  or  adjudged ;  but  it  is  otherwise 
with  offices  not  patrimonial,  in  which  there  is  a  personal  trust ; 
on  the  principle  of  delectus  peraoruBy  and  under  the  English  statute 
of  5  &  6  Edward  VI.,  extended  to  Scotland,  which  prohibits  the 
sale  of  public  offices. (r)  Neither  can  the  power  of  deputation  be 
sold  or  adjudged,  where  the  office  is  of  the  nature  of  a  public  trust, 
or  relates  to  the  administration  of  justice ;  on  the  ground,  that  the 
holder  of  the  office,  although  he  has  the  power  of  deputation, 
cannot  permit  his  judgment  to  be  corrupted  by  the  consideration, 
who  will  give  most  for  the  appointment.^ 

129.  May  the  salaries  of  public  officers  be  assigned  or  attached 

by  legal  diligence  ? 

The  salaries  of  public  officers  are  not  assignable  or  attachable, 
unless  in  so  far  as  they  exceed  a  reasonable  maintenance,  on  the 
ground  that  the  public  service  requires  that  its  officers  shall  have 
a  sufficient  remuneration  in  order  to  keep  up  the  respectability  of 
their  station.'  The  Bankrupt  Act  provides  that  the  Lord  Ordinary 
or  the  Sheriff  may  order  such  portion  of  the  pay  of  any  bankrupt 
government  official,  whether  civil  or  military,  as  the  chief  officer 
of  the  department  may  consent  to  in  writing,  to  be  paid  to  the 
trustee  towards  liquidation  of  the  bankrupt's  debts.  **(«) 

130.  What  was  the  effect  of  a  stipulation  made  by  the 

>  19  &  20  Vict.  c.  91,  §  7.  '  Menzies  Lect.  55  (56). 

«  Bell's  Com.  i.  121.  *  19  &  20  Vict.  c.  79,  §  149. 


(r)  An  agreement  whereby  the  patent  office  of  keeper  of  a  record  of  aaainea 
was  declared  to  be  held  in  trost  for  another  party  than  the  keeper,  declared  to 
be  Ulegal ;  Ord,  2l8t  May,  1847,  9  D.  1118. 

(«)  Held  that  a  pension  payable  by  the  Treasury  to  the  derk  of  a  deceased 
judge  did  not  fall  under  this  provision  ;  Latta,  18th  July,  1857,  19  D, 
1107. 
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heritors  and  minister  of  a  parish,  with  a  parochial 
schoolmaster  on  his  appointment,  that  he  shall  hold 
office  during  their  pleasure  1 

Such  a  stipulation  with  a  parochial  schoolmaster  was  null; 
because  he  was  by  law  a  public  officer,  and  held  his  office  ad  vitcmi 
out  cvlpamn,}  [A  teacher  of  a  public  school  appointed  by  the 
school  board  afler  the  passing  of  the  Education  Act  of  1872,  holds 
his  office ''  during  the  pleasure  of  the  school  board."  See  Morrison, 
3  R.  945]. 

131.  What  is  the  effect  (1)  of  an  agreement  by  a  minister  with 

the  heritors,  that  he  shall  not  apply  for  an  augmenta- 
tion of  stipend  during  his  incumbency ;  and  (2)  of  a 
bond  for  money  given  in  exchange  for  a  presentation 
to  a  church  ] 

(1.)  This  agreement  is  null  j  because  it  is  fociuia  iUidtum^ 
controlling  the  effect  of  public  statutes.^ 

(2.)  The  bond  is  null ;  being  a  simoniacal  paction,  which  is 
'pactum  Ulickujn.^ 

132.  What  is  the  effect  of  a  deed  signed  or  diligence  executed 

on  Sunday  1 

(1.)  A  deed  signed  on  Sunday  is  valid. 

(2.)  Diligence  executed  on  Sunday  is  null ;  with  the  exception 
of  warrants  against  persons  in  meditcUione  ftigce,  and  criminal 
warrants  which  are  allowed  ex  necessitate.* 

133.  Whence  do  the  rules  as  to  the  purchase  by  a  lawyer  of 

a  depending  suit,  and  the  pactum  de  quota  litis, 
respectively,  derive  their  force;  and  what  is  the 
penalty  in  each  case  ? 

(1.)  The  purchase  of  heritage,  while  it  is  the  subject  of  a 
depending  lawsuit,  is,  by  the  Act  1594,  c.  216,  forbidden  to  any 
member  of  the  College  of  Justice,  or  of  any  inferior  court,  directly 
or  indirectly,  and  the  Act  has  been  extended  to  all  matters  in 

»  Dtiff,  M.  9576.  '  Maxwell,  M.  9580. 

s  E.  of  KelUe,  M.  15710.  «  Menzies  Lect.  63  (64). 
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depending  suita^    The  penalty  imposed  by  the  statute  is  not 
nullity  of  the  contract,  but  deprivation  of  office.' 

(2.)  Pactum  de  quota  litis  is  a  bargain  by  an  advocate  or  law 
agent  to  receive,  in  renumeration  of  his  professional  services,  a 
share  of  the  subject  in  contest  Such  transactions  do  not  Mi 
under  the  Statute  1594,  but  are  null  at  common  law,  on  the  prin- 
ciple of  discouraging  rash  litigation.' 

134.  A  person  having  been  sued  by  a  solicitor  for  payment 

of  a  bufflness  account  for  conducting  a  process,  in 
which  he  was  unsuccessful,  the  former  pleaded,  in  bar 
of  the  action,  an  agreement,  whereby  the  solicitor 
undertook  to  conduct  the  cause  at  his  own  expense, 
for  a  large  pecuniaiy  consideration  in  the  event  of 
success ;  Is  the  agreement  a  sufficient  defence  to  the 
action) 

Tes ;  because  (1)  the  account  having  been  incurred  under  the 
agreement,  the  solicitor  is  not  entitled  to  maintain  that  he  was 
employed  on  a  footing  inconsistent  with  it ;  and  (2)  the  solicitor 
having  entered  into,  and  acted  upon,  an  illegal  contract,  is  not 
entitled,  for  his  own  benefit,  to  plead  its  illegality.^ 

135.  A  creditor,  in  a  bond  and  disposition  in  security,  brought 

the  subjects  to  public  sale,  and,  after  a  competition, 
purchased  them  himself;  Was  the  purchase  legal) 
State  the  reason. 

The  purchase  was  illegal ;  because  a  creditor  under  a  bond  and 
disposition  in  security,  in  exercising  the  power  of  sale,  acts  not 
only  for  his  own  benefit,  but  as  trustee  for  the  other  creditors, 
where  there  are  any,  for  the  debtor  himself,  and  for  all  concerned ; 
and  no  person  in  the  position  of  a  trustee  can  be  auctor  in  retn 
»uam,\t)    [See  as  to  the  position  of  a  law  agent  who  acted  to  a 

1  BeLVa  IUub.  i  48  and  49,  and         *  fidden,  27th  FeK  1860,  12  D. 

thero  died.  798. 

s  Home,  M.  9502.  <»  Taybr,  20th   Jan.  1846,  8    D. 

s  Bell'8  Prin.  86.  400. 


(t)  An  heritable  creditor,  who  had  repeatedly  exposed  the  lands  for  sale, 
and  nltimaiely  at  the  sum  in  the  bond,  without  obtaining  a  purchaser,  applied 
for  appointment  of  a  judicial  factor  to  carry  through  a  sale,  in  order  to  allow 
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certain  extent  for  the  sellers,  and  purchased  under  another  name, 
but  truly  for  himself,  MTherson,  5  R.  H.  of  L.  9.] 

136.  An  estate  under  trust  is  purchased  by  A,  one  of  the 
trustees,  who  sells  it  to  B ;  Is  B's  title  objectionable  1 
State  the  reason. 

B's  tifcle  is  not  objectionable,  if  he  was  not  aware  that  A  was  a 
trustee ;  because  a  purchase  by  a  trustee  is  not  absolutely  null, 
but  only  reducible,  and  the  title  of  third  parties,  deriving  right 
from  the  trustee,  is  not  challengeable  if  they  are  not  cognisant  of 
the  objection.^(u) 

1  Fnaer,  13th  Jan.  1847,  9  D.  415.(u) 


the  creditor,  if  neoeraftry,  to  become  purchaser.    Petition  refused  ;  Mansfield, 
Ac.  (Stirling's  Trs.),  1st  June,  1865,  8  MT.  851. 

Hie  reeiduaiy  legatee  under  a  trust-deed  held  not  entitled  to  bid  for  the 
estate  at  a  public  sale  by  the  trustees  ;  Faulds,  25th  Feb.  1859,  21  D.  587. 

(ti)  The  rule  here  stated  may  probably  be  held  to  be  inferred  in  the 
judgment  of  the  House  of  Lords  (reversing  that  of  the  Court  of  Session),  in 
York  BuildingB  Company  v,  Mackenzie,  18th  May,  1795,  M.  13,370,  where  a 
purchase  of  lands  by  the  common  agent  in  a  ranking  and  sale  was  set  aside, 
but  "without  prejudice  to  the  titles  and  interests  of  the  lessees  and  others  who 
may  have  contracted  with  the  defender  bona  fide  and  before  the  dependence  of 
the  present  process  ;*'  and  accordingly,  in  the  case  of  Fraser,  stipra.  Lord 
Fullerton,  after  quoting  the  above  reservation,  added  (9  D.  430) — "Now, 
suppose  Mackenzie  had  sold  part  of  the  estate  before  the  action  was  raised,  I 
do  not  see  how,  under  the  terms  of  the  remit  of  the  House  of  Lords,  the  title 
of  the  purchaser  could  have  been  challenged."    That  reservation,  however, 
may  have  had  some  reference  to  the  fact  that  parties  had  transacted  on  the 
faith  of  the  judgment  in  the  Court  of  Session.     The  rule  against  a  trustee 
purchasing  the  estate  is  absolute  (Faulds,  note  {t)  tupra).    While  his  title 
forms  part  of  the  prescriptive  progress  the  fact  could  hardly  fall  to  appear, 
both  from  it  and  the  record,  and  it  did  so  appear  in  Fraser ;  but  the  ground  of 
judgment  there  was  a  series  of  acts,  some  of  them  judicial,  showing  acquiesc- 
ence in  and  confirmation  of  the  sale  by  the  bankrupt ;  mora  (thirty-nine  years) 
in  bringing  the  challenge,  and  want  of  title  in  the  pursuer  (the  heir  of  the 
bankrupt  proprietor),  the  interest  being  held  to  be  in  the  creditors  alone.    See 
as  to  the  effect  of  fraud  in  sale,  Stewart,  H.  of  L.,  14th  March,  1754, 1  Pat. 
App.  578 ;  and  20th  Dec.  1757,  6  Fat.  711,  where  an  entailed  estate  having 
been  sold  for  payment  of  debt,  under  an  Act  of  Parliament,  applied  for  and 
obtained  with  the  concurrence  of  the  appellant  and  other  substitute  heirs  of 
entail,  it  was  held  that  the  appellant  was  not  barred  by  such  concurrence,  nor 
by  the  Act,  from  opening  up  the  whole  proceedings,  and  showing  that  the 
debto  represented  as  due  were  fictitious,  and  not  chargeable  against  the  estate ; 
and  the  sale  was  set  aside. 
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137.  May  a  contract  for  funuBhings  entered  into  between  a 

public  company  and  one  of  its  directors,  be  enforced 
against  the  company,  there  being  no  question  as  to  the 
fairness  of  the  transaction  ?    State  the  principle. 

The  contract  cannot  be  enforced  against  the  company ;  on  the 
principle  that  the  duties  of  a  director  are  of  a  fiduciary  nature ; 
that  a  trustee  cannot  enter  into  contracts  in  which  he  has  a  per- 
sonal interest,  conflicting  or  which  may  conflict  with  those  of 
his  constituents;  and  that  the  principle  is  so  strict  that  no 
investigation  can  be  allowed  into  the  fairness  or  unfairness  of  the 
transaction.^ 

138.  Is  a  law  agent,  acting  as  a  trustee  under  a  settlement, 

entitled  to  make  professional  charges  against  the 
trust  1 

(1)  The  general  rule  is,  that  a  law  agent  acting  as  a  trustee 
under  a  settlement  is  not  entitled  to  make  professional  charges ; 
on  the  principle,  that  a  trustee  cannot  make  profit  in  the  manage- 
ment of  the  afiairs  committed  to  him  ;^  [A  sole  trustee  is  also  not 
entitled  to  charge  for  professional  work  for  the  trust ;  Aitken,  9 
MT.  756.]  (2)  but  he  will  be  entitled  to  charge  where  he  acts 
with  the  consent  of  the  beneficiaries,  if  sui  ju/ns,  and  on  the 
understanding  on  their  part  that  he  was  to  receive  remuneration;' 
(3)  or  where  the  trust-deed  authorises  the  trustees  to  appoint  one 
of  their  number  factor  and  law  agent  of  the  trust,  with  a  suitable 
remuneration  ;*  (4)  or  where  the  trustees  are  merely  empowered  ''to 
appoint  agents  and  factors  either  of  their  own  number  or  other  fit 
persons,"  on  the  principle  that  the  authority  to  appoint  a  trustee 
to  hold  the  offices  of  agent  and  factor  implies  an  intention  on  the 
part  of  the  truster  that  the  trustee  appointed  to  these  offices 

^  Aberdeen  By.  Co.,   20tb    July,  '  Ommaimey,  8rd  March,  1854|  16 

1864,  17  D.  20,  and  1  Macq.  App.      D.  721. 
461.  (v)  ^Fegan,  20th  July,  1855,  17  D. 

s  Lord  Gray,  12th  Nov.  1856,  19      1146. 
D.  1.  {x) 

(v)  Where  Commiflsionen  of  Police  made  a  contract  with  one  of  their 
own  number  for  fumiBhings,  a  competing  offerer  found  entitled  to  damages ; 
Haining,  16th  March,  1861,  23  B.  755. 

(x)  Decided,  2l8t  June,  1856. 
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should  receive  remuneratioii,  which  is  not  incoDsistfent  with  public 
policy.* 


VI.  EFFECT  OF  ERROR,  FORCE,  OR  FRAUD  ON  DEEDS. 

139.  Distinguish  degrees  of  error,  and  their  respective  effects 

upon  contracts. 

Error  in  substantials,  regarding  either  the  person  contracted 
with,  or  the  subject-matter,  annuls  the  contract,  where  reliance  is 
placed  on  what  has  been  mistaken,  ''  for  those  who  err  cannot  be 
said  to  agree ; "  but  if  the  error  is  only  in  the  accidental  qualities 
of  the  subject,  the  contract  is  valid. ''^ 

140.  Is  an  obligation  to  pay  binding  which  has  been  granted 

under  error  in  fact  or  in  law ;  and  if  such  an  obliga- 
tion has  been  implemented  by  payment,  may  restitu- 
tion be  demanded  1 

(1.)  An  obligation  to  pay  granted  under  error,  either  in  fact  or 
in  law,  will  in  general  not  be  binding ;  because  an  obligation  to 
pay  must  be  founded  on  previous  liability.^ 

(2.)  Where  the  money  has  been  paid  under  error  in/oc^,  there 
will  be  restitution,  if  the  error  has  been  excusable ;  but  it  will  be 
otherwise  if  the  party  has  the  means  of  knowledge  within  his 
power,  and  did  not  use  those  means.  A  payment  made  under 
error  in  law  affords  no  ground  for  restitution.*  [See  observations 
on  error  in  law,  Mercer,  9  M*P.  618 ;  Kippen,  1  R  1171.] 

141.  A  trustee  for  creditors  agreed  with  the  holder  of  an 

heritable  security  to  make  him  a  payment  out  of  the 
trust  funds,  on  his  engaging  to  abstain  from  selling 
the  subject.  After  the  money  had  been  paid,  the 
security  was  found  to  be  bad ;  was  the  trustee  entitled 
to  repetition  of  the  sum  paid  ?     State  the  reasons. 

No ;  because  (1)  the  transaction  was  a  compromise ;  and  (2) 


1  Goodflif,  19th  June,  1858,  20  D.  *  Wilson,  7th  Dec.  1830,  4  W.  & 

1141.  S.  398 :    reversing   judgment    12th 

»  Erst  3, 1, 16 ;  BeU's  Prin.  11.  Feb.  1829,  7  S.  401. 
3  Bell's  Prin.  11. 
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althougli  error  in  law  invalidates  a  contract,  it  does  not  entitle  to 
restitution  after  the  money  has  been  paid.^ 

142.  What  is  the  effect  of  frand  on  contracts  1 

Where  the  fraud  gives  rise  or  leads  to  the  contract — tihi  dolus 
dedit  causam  contractui — it  is  reducible,  as  the  party  has  not 
contracted,  but  been  deceived.  Where  the  fraud  is  only  incident 
to  or  an  accompaniment  of  the  contract,  it  is  binding,  the  party 
imposed  upon  having  relief  only  by  way  of  a  claim  for  damages.' 

143.  What  is  the  general  characteristic  of  force  or  fear  suffi- 

cient to  void  a  contract  ? 

Force  or  fear  sufficient  to  void  a  contract  must  be  such  as 
would  overpower  a  man  of  firmness  and  resolution ;  or  such  as, 
applied  to  a  person  of  weaker  age,  8ex,(y)  or  condition,  would  have 
the  same  effect  as  overpowering  fear  on  a  mind  of  ordinary  firm- 
ness.' 

144.  A  creditor,  metu  carceriSf  obtained  a  bond  of  corobora- 

tion  from  his  debtor  for  the  amount  contained  in  the 
diligence,  upon  which  he  was  imprisoned,  and  also  for 
a  separate  debt.     Is  the  bond  reducible  ? 

The  bond  is  not  reducible  qiu)ad  the  sum  contained  in  the 
diligence  upon  which  the  debtor  was  imprisoned ;  because  reduc- 
tion is  not  competent  upon  fear,  which  proceeds  from  the  regular 
execution  of  lawful  diligence,  for  legal  execution  can  import  no 
wrong.  But  the  bond  is  reducible  quoad  the  separate  debt ; 
because  the  obtaining  of  deeds  from  an  imprisoned  debtor  by  the 
incarcerating  creditor  which  have  no  relation  to  the  debt  contained 
in  the  diligence,  is  beyond  the  lawful  object  of  imprisonment,  and 
such  deeds  are  therefore  reducible  ex  metu,* 


1  Grieve,  25th   Jan.    1828,    6    a  »  Enk.  8,  1,  16 ;  Bell's  Prin.  18. 

454  J  aff.  19th  Auguiit,  1838,  6  W.  >  Enk.  4,  1,  26  |  BeU's  Prin.  12. 

&  S.  548.  «  Enk.  4, 1,  26. 


Avennentii  that  a  deed  had  been  obtamed  from  a  woman  by  threats 
of  the  immediate  incarceration  of  her  husband  for  dvil  debt,  held  not  relenmt 
to  entitle  her  to  an  issue  of  force  and  fear ;  Craig,  18th  Dec.  1865,  4  M'P 
192. 
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145.  A  debtor,  wliile  in  prifion  for  the  amount  of  a  bill,  was 

induced  by  the  incarcerating  creditors  to  grant  in 
their  favour  an  absolute  disposition  to  a  house ;  Is  the 
disposition  valid  to  any  effect  1 

The  disposition  is  reducible ;  '<  in  respect  the  deed  was  taken 
from  the  pursuer  (the  debtor)  while  he  was  in  prison  at  the 
defender's  instance,  and  was  not  a  bond  of  corroboration,  or  in  any 
shape  relative  to  the  debt  for  which  he  was  incarcerated,  but  an 
absolute  disposition  of  a  separate  subject."  But  it  is  effectual ''  as 
a  security  to  the  defenders  for  any  debt  they  can  instruct  to  be 
justly  due  to  them."^ 

146.  What  is  the  effect  of  deeds  obtained  by  fraud,  or  by 

force  or  fear,  in  the  hands  of  third  parties  ? 

(1.)  Deeds  obtained  by  fraud  are  not  challengeable  in  the 
hands  of  third  parties  purchasing  honajidey  unless  they  represent 
the  deirauder ;  because  such  deeds  are  not  absolutely  null,  there 
being  consent,  though  the  grantor's  judgment  had  been  influenced 
by  fraud  in  giving  it.  Thus,  purchasers  of  feudal  rights,  relying 
on  the  faith  of  the  records, — ^purchasers  of  corporeal  moveables, 
who  give  their  money  for  the  subject  itself  trusting  nothing  to 
personal  credit, — and  onerous  indorsees  of  bills  and  notes  before 
the  date  of  payment,  and  of  bills  of  lading, — are  not  affected  by 
the  fraud  of  their  authors  if  they  themselves  have  not  been  pa/rii- 
cipes  frceudU,  But  where  the  assignee  represents  or  stands  in  the 
place  of  the  person  who  fraudulently  impetrated  the  right,  the 
rule  obtains,  Aasi^pruUua  utUv/rjv/re  auctoris^  so  that  all  exceptions 
which  were  competent  against  the  cedent  are  good  against  the 
assignee,  as  is  the  case  in  bpnds  or  other  personal  obligations  or 
contracts ;  [see  in  confirmation.  Lord  President  Inglis,  in  Scottish 
Widows'  Fund,  3  B.  1078] ;  and  also  by  statute,  in  indorsations  of 
bills  and  notes  after  the  date  of  payment,  which  are  deemed  to  have 
been  taken  subject  to  all  objections  or  exceptions  to  which  they 
were  liable  in  the  hands  of  the  indorser. 

(2.)  A  deed  extorted  by  force  or  fear  is  null  not  only  to  the 
grantee  but  in  the  hands  of  third  parties,  whether  with  or  without 
notice ;  because  the  objection  produces  a  lahes  realia,  or  inherent 

^  Fraser,  13th  Dec.  1810,  F.C. 
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vitiation,  there  being  an  absolute  defect  of  that  consent  which  is 
essential  to  every  obligation.^ 

147.  What  is  necessary  to  found  a  reduction  of  a  deed  under 

the  Act  1621,  c.  18,  anent  unlawful  dispositions  by 
bankrupts) 

(1.)  The  deed  must  be  granted  after  contracting  the  debt  due 
to  the  pursuer. 

(2.)  It  must  be  granted  in  favour  of  a  conjunct  and  confident 
person. 

(3.)  It  must  be  without  true,  just,  or  necessary  cause  to  the 
prejudice  of  the  grantor's  creditors.  [See  Watson,  1  K  882, 
where  averments  held  not  sufficient  to  support  a  reduction  under 
Statute  1621.] 

(4.)  The  grantor  must  be  insolvent  at  the  date  of  delivezy  of 
the  deed.* 

148.  May  gratuitous    creditors   challenge,   under  the  Act, 

deeds  granted  by  the  bankrupt  to  their  prejudice) 
State  the  principle. 

Yes  j  because  donation  infers  a  just,  true,  and  lawful  obliga- 
tion against  the  donor,  and  carries  an  implied  warrandice  against 
future  deeda' 

149.  Are  a  brother,  an  uncle  by  blood  or  affinity,  and  a 

cousin  by  blood  or  affinity,  conjunct  persons,  in  the 
sense  of  the  Act  ] 

A  brother  and  uncle  by  blood  are  conjunct  persons  (z)  in  the 
sense  of  the  Act,  but  not  an  uncle  by  affinity,(a)  or  a  cousin 
whether  by  blood  or  affinity.*(i) 

150.  Are  cautionary  obligations  struck  at  by  the  Act  1621 1 
No ;  because  a  cautionary  obligation  is  not  considered  gratui- 

I  BeU's  Cbm.  L  315;  Enk.  8, 5, 10 ;         '  Enk.  4, 1,  28  at  ieq, 
19  &  20  Vict,  a  60,  §  16 ;  WardUw,       '  >  Enk.  t&. 
10th  June,  1859,  21  D.  940.  «  Enk.  4,  1,  31. 


(s)  Tarpenie,  M.  900.  (a)Elibank,  M.  12569. 

(6)  Mercer,  M.  12569. 
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tons.  It  is  onerous  so  far  as  the  creditor  is  concerned,  who,  in 
consideration  of  the  security,  lends  his  money,  and  forbears  from 
diligence. 

161.  What  deeds  are  struck  at  by  the  Act  1696,  c.  5,  for 
declaring  notour  bankrupts  ? 

All  deeds  granted  by  a  bankrupt  within  sixty  days  of  bank- 
ruptcy towards  the  payment  or  for  the  further  security  of  any 
creditor,  in  preference  to  the  other  creditors.  But  the  Act  does 
not  strike  at  alienations  in  consideration  of  a  price  paid  in  cash ; 
nor  at  nova  debUa  or  obligations  for  sums  instantly  received  ;^  nor 
at  deeds  granted  in  implement  of  a  prior  obligation,  but  the  obli- 
gation must  be  instantly  to  grant,^  and  not  at  any  time  wlien 
required,'' 

152.  Are  bills,  or  a  bond  of  corroboration  of  a  prior  debt 
executed  by  the  granter  to  save  him  from  diligence, 
struck  at  by  the  Act  1696,  if  granted  within  sixty 
days  of  bankruptcy  1 

(1.)  Bills  granted  for  present  advances  do  not  fall  under  the 
statute  ;^  but  acceptances  and  indorsations  of  bills  in  security  of 
prior  debts,''  and  payments  by  means  of  bills  drawn  on  debtors  of 
the  bankrupt,'  are  challengeable. 

(2.)  Bonds  of  corroboration,  being  voluntary  deeds,  are  struck 
at  by  the  Act^ 

[163.  A  <fe  Co.  were  holders  of  a  bill  for  £100,  drawn  by  B 
on  C,  and  accepted  by  the  latter.  A  &  Co.  also  held 
three  acceptances  by  B.  A.  in  Co.  agreed  to  renew  the 
£100  bill  if  C  guaranteed  B's  three  acceptances.  B 
and  C  were  sequestrated  within  sixty  days.  Was  the 
trustee  on  C's  estate  entitled  to  reject  A  &  Co.'s  claim 
on  the  guarantee  as  struck  at  by  the  Act  1696  ? 

>  Enk.  4,  1,  41.  «  Stein,  M.   1142 ;    Dundas,   2nd 

>  Cranstonn,  2nd  Feb.  1830,  8  S.      June,  1808,  F.C. 

425  ;  ftff.  6th  July,  1832,  6  W.  &  S.  "  Robertson,  21st  Nov.  1798,  F.C. 

79;    Taylor,    8th    March,  1855,  17  «  Barbonr,  30th  May,  1823,2  8.351. 

D.  639.  f  MackeUar,  M.  1114. 

*  Moncriefl;  16th    Dec.   1851,   14 
D.  200.(c)  

(c)  See  abo  Mansfield,  28th  June,  1833,  11  S.  813. 
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No ;  because  it  was  not  an  obligation  by  G  in  favour  of  one  of 
his  own  creditors,  but  in  foyour  of  a  creditor  of  B;  Ferguson, 
7  MT.  592.] 

[164.  By  the  contract  for  making  a  railway,  it  was  provided 
that  plant  brought  by  the  contractor  and  left  upon  the 
ground  (which  belonged  to  the  company),  should  be 
held  to  be  the  property  of  the  company.  Within 
sixty  days  of  the  contractor's  bankruptcy,  the  works 
not  being  completed,  he,  with  consent  of  the  company, 
assigned  the  contract  and  plant  to  his  cautioner.  Was 
this  transaction  reducible  by  the  contractor's  trustee 
under  the  Act  1696? 

No ;  because  the  railway  company  had  a  real  and  preferable 
right  of  pledge  in  the  plant,  and  could  assign  that  right  so  as  to 
put  the  cautioner  in  their  room;  Moore^  7  MT.  1016.] 

156.  What  circumstances  infer  notour  bankruptcy  1 

(1.)  Sequestration,  or  by  the  issuing  of  an  adjudication  of 
bankruptcy  in  England  or  Ireland. 

(2.)  Insolvency  concurring  either — (1)  with  a  charge  for  pay- 
ment, followed  by  imprisonment  or  apprehension  of  debtor,  or  by 
his  flight  or  absconding  from  diligence,  or  retreat  to  the  sanctuary, 
or  forcible  defending  of  his  person  against  diligence,  or  where 
imprisonment  is  incompetent  or  impossible,  by  arrestment  unloosed 
for  fifteen  days,  or  by  poinding,  or  by  adjudication ;  or  (2)  with 
sale  under  a  poinding,  or  under  a  sequestration  for  rent^  or  with 
his  retiring  to  the  sanctuary  for  twenty-four  hours,  or  with  his 
applying  for  a  cessio  hanorum}  [By  the  Debtors'  (Scotland)  Act, 
1880  (43  &  44  Vict.  c.  34,  §  6),  it  is  enacted  that  <*  in  any  case  in 
which,  under  the  provisions  of  this  Act,  imprisonment  is  rendered 
incompetent,  notour  bankruptcy  shall  be  constituted  by  insolvency, 
concurring  with  a  duly  executed  charge  for  payment^  followed  by 
the  expiry  of  the  days  of  charge  without  payment,  or  where  a 
charge  is  not  necessary  or  not  competent,  by  insolvency  concurring 
with  an  extracted  decree  for  payment,  followed  by  the  lapse  of  the 
days  intervening  prior  to  execution,  without  payment  having 
been  made."] 

1  19  &  20  Vict  c.  79,  §  7. 
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ya  HOMOLOGATION  AND  BEI  INTEKYENTUS. 

156.  Define  homologation  and  rei  interventua,  so  as  to  show 

their  difference. 

(1.)  Homologation  is  the  assent  or  approval  which  the  ffrcmler 
of  a  deed  interpones  to  it  by  a  posterior  act,  so  as  to  exclude 
objections,  which  otherwise  would  have  been  competent  to  him, 
and  admitted  by  law  for  his  own  protection,  but  waived  by  the 
approbatory  act^ 

(2.)  Bei  interventua  excludes  the  privilege  of  resiling  from 
contracts  which,  although  really  undertaken  by  the  parties,  are 
not  binding  in  respect  of  defect  in  form  or  in  authentication ;  and 
it  *'  is  grounded  on  the  fact  of  the  person,  otherwise  imperfectiy 
bound,  having  permitted  the  other  party  to  proceed  on  his  obliga- 
tion or  agreement  as  if  it  were  complete ;  and  to  perform  acts  on 
the  faith  of  it,  referable  to  or  resulting  from  the  agreement,  and 
which,  by  the  refusal  to  execute  the  agreement,  would  prove  detri- 
mental to  the  person  so  misled  or  encouraged  to  proceed."^ 

157.  May  deeds  granted  by  pupils,  or  by  minors,  without 

consent  of  their  curators,  or  by  wives  without  consent 
of  their  husbands,  be  rendered  obligatory  by  homolo- 
gation 1 

(1.)  Deeds  by  pupils  do  not,  in  a  strict  sense,  admit  of  homo- 
logation ;  because  pupils  are  naturally  incapable  of  consent,  and 
tha  doctiine  of  homologation  does  not  apply  to  deeds  by  parties 
labouring  under  an  absolute  natural  incapacity. '(cQ     Approbatory 

1  BeU*8  Pzin.  27  ;  Menzies  Lect.  '  Ersk.  3, 8,  47 ;  Menzies  Lect.  177 

176  (182).  (188). 

•  BeU'i  Com.  i  345. 


(<2)  Enkine,  in  his  Frindples  (8, 8, 15),  says  that  homologation  **  takei  place 
even  in  deeds  intrinmcally  null,  whether  the  nullity  ariMB  from  the  want  of 
statutory  solemnities  or  from  the  incapacity  of  the  grantor;"  and  this  is 
referred  to  as  more  accurate  by  Mr.  Bell  (L  145,  note).  And  Mr.  Dickson 
(Evid.  §  856)  also  doubts  the  soundness  of  the  distinction  taken  by  Erskine,  in 
his  Institutes,  between  a  deed  by  a  minor  as  being  capable  of  homologation, 
and  one  by  a  pupil  as  being  a  kind  of  non  au.  But  the  difference  may  lie  in  this, 
that  while  there  b  a  certain  capacity  of  consent  on  the  part  of  a  minor,  there  is 
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acts,  however,  by  the  granter  may  render  the  deed  obligatory 
upon  him,  on  the  principle  of  adoption ;  but  this  is  truly  making  a 
new  deed,  the  binding  effect  of  which  can  have  no  retrospect.^ 

(2.)  Deeds  by  minors,  without  consent  of  their  curators,  and  by 
wives  without  consent  of  their  husbands,  may  be  rendered  effectual 
by  subsequent  homologation;  because  the  nullity  of  such  deeds 
arises  from  legal  disqualification,  and  not  because  the  parties  are 
naturally  incapable  of  consent '(e) 

158.  Does  the  subscription  of  the  instrumentary  witnesses 
infer  their  homologation  of  the  deed  ?  State  the  prin- 
ciple. 

The  subscription  of  the  instrumentary  witnesses  to  a  deed  does 
not  infer  homologation ;  because  they  merely  attest  the  granter's 
signature,  and  are  not  presumed  to  know  the  contents  of  the 
deed,  without  a  knowledge  of  which  there  can  be  no  homologation. 
But  it  has  been  held  that  the  subscription  of  a  father  as  witness 
to  his  daughter's  marriage-contract  infers  homologation,  there 
being  a  presumption,  arising  from  the  attestor's  near  relation  to 

1  BeU'B  Ck>m.  i.  140.  >  Enlc  8,  S,  47. 


abflolutely  none  on  that  of  a  pupil ;  that  there  can  be  no  approbatory  acts  by 
him  till  hiB  incapacity  has  ceased ;  that  even  then  they  have  no  retrospectiye 
effect,  because  there  is  no  deed  to  which  they  can  refer,  and  therefore  that  they 
oonsUtate,  not  homologation  proper,  but  adoption,  or  a  new  and  independent 
deed. 

{e)  Erskine,  in  the  section  here  referred  to  ad  /n.,  says : — "  Where  the 
act  of  homologation  is  itself  invalid,  the  defects  of  the  original  deed  cannot 
thereby  be  supplied.  A  woman,  for  instance,  while  she  is  clothed  with  a 
husband,  is  incapable  of  homologating  an  informal  or  defective  deed  which  she 
had  granted  previously  to  her  marriage,  because  the  consent  given  by  her  in 
the  act  of  homologation  is  as  invalid  and  ineffectual  as  it  was  in  the  deed 
homologated.'*  It  has  been  held  that  a  bond  granted  by  a  female  minor,  with 
consent  of  her  father,  was  not  homologated  by  a  subsequent  recognition  con- 
tained in  an  antenuptial  contract  of  marriage  between  her,  while  still  in 
minority,  and  her  intended  husband ;  Rose,  20th  Nov.  1821,  1  S.  154.  But 
the  case  was  somewhat  special,  the  bond,  which  was  by  a  sLster  to  a  brother, 
being  objected  to  on  the  ground  of  lesion,  which  was  sustained  ;  but  action  was 
reserved  to  the  pursuer  for  any  daim  which  he  could  competently  establish. 
The  Lord  Ordinary  ( Alloway),  in  a  note,  observed  as  to  the  husband,  that  **  At 
the  time  he  entered  into  the  contract  of  marriage  it  might  be  doubted  whether 
he  had  any  title  to  challenge  the  bond." 


I 
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the  bride,  that  he  both  knew  and  approved  the  contents  of  the 
deed.'(/) 

159.  Does  the  subscription  of  an  heir-at-law  to  his  father's 

settlement,  executed  on  deathbed,  infer  homologation  ? 

No;  because  (1)  instrumentary  witnesses  merely  attest  the 
granter's  signature ;  and  (2)  it  is  presumed  that  he  signed  as  wit- 
ness from  fear  of  ofifending  his  father  by  refusal.  ^(^)  Homologation 
has  been  inferred  where  the  heir  had  both  written  and  attested  the 
deed  f  but  as  a  ratification  of  a  deathbed  deed,  or  a  renunciation 
of  the  right  of  challenge  by  the  heir  during  the  life  of  the  grantor, 
is  of  no  avail,^  the  case  cited  infra?  is  of  questionable  authority. 

160.  A  bond  granted  by  a  female  under  age,  without  consent 

of  her  curators,  is  ratified  by  her  after  her  marriage, 
with  the  concurrence  of  her  husband;  Is  the  bond 
effectual  against  either  the  husband  or  the  wife  ? 

The  bond  is  not  effectual  against  the  wife,  because  one  who  is 
incapable  of  legal  obligation  cannot  homologate  f  nor  against  the 
husband,  because  a  husband's  concurrence  in  a  personal  obligation 
by  his  wife  neither  makes  the  obligation  valid,  nor  creates  an  ob- 
ligation on  himself.'(A) 

1  Enk.  3,  3,  48  ;    Davidaon,  M.  «  Inglis,    M.    8827  ;   Forbes,  M» 

5652  ;  Johnston,  M.  5657.  3277. 

*  DallAs,  M.  5677.  ^  Ersk  3,  3,  47. 

>  Brown,  M.  5624.  >  Lennox,  19th  May,  1821,  1  S.  22. 


(/)  Erskine,  in  the  passage  cited,  attributes  a  similar  effect  to  witnessing 
by  a  broiher. 

{g)  Erskine  (3,  8,  99)  lays  down  this  rule,  but  Professor  Bell  (i  189,  note) 
says,  commenting  on  the  passage,  *'  It  would  rather  seem  that  if  the  ancestor 
eould  effectually  disinherit,  and  is  prevented  from  doing  so  only  by  the  heir*s 
consent,  it  would  be  an  act  which  the  heir  could  not  afterwards  be  entitled  to 
retract  This  fear  of  disinheriting  is  not  the  species  of  fear  which  the  law  re- 
guards  as  sufficient  to  annul  consent." 

(A)  The  case  of  Lennox,  cited,  referred  not  to  a  bond  granted  by  an  un- 
mazried  female  under  age,  but  to  a  cautionary  obligation  granted  by  a  wife  for 
her  son  by  a  former  marriage,  to  which  the  husband  subjoined,  *'  The  above  is 
done  with  my  consent ;"  and  which  was  found  null  in  totOf  the  ground  in  re- 
gard to  the  husband  being,  that  as  a  mere  oonsenter  he  undertook  no  obligation. 
Perhaps  the  case  intended  to  be  referred  to  was  that  of  Bose,  quoted  in  note  to 
Ans.  157,  though  the  circumstances  are  not  quite  the  same.    It  is  to  be  kept 
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161.  Is  a  deed  of  entail  vitiated  by  erasures  in  mbatarUialibfta 

capable  of  homologation  1    State  the  reasoa 
No;  because  if  the  estate  was  not  validly  fettered  by  the 
entail,  as  executed  and  completed  by  the  maker,  his  heirs  are  en- 
titled to  take  up  the  estate  in  fee  simple,  and  their  acts  cannot 
raise  a  null  deed  into  a  strict  entaiL^ 

162.  Does  the  receipt  of  rents  by  an  heir  of  entail,  who  is 

also  heir  alioqvi  succeaav/rvs^  infer  homologation  of  a 
lease  granted  by  his  ancestor  contrary  to  the  terms  of 
the  entail?    State  the  reason. 
No;  because  the  acceptance  of  rents  payable  under  a  deed, 

which  affords  a  good  title  of  possession  till  reduced,  does  not  infer 

homologation  of  the  deed.'(^) 

163.  May  a  deed  be  homologated  in  parti 

Tes;  but  protestation  must  be  made  restricting  the  effect  of 
the  approbatory  act ;  otherwise  it  will  sanction  the  whole  deed, 
imless  fairly  divisible  into  parts.'  But  where  the  person  protest- 
ing is  not  entitled  to  take  the  benefit  which  he  contemplates  with- 
out undertaking  the  obligations  imposed  by  the  deed,  the  protest 
will  have  no  effect  in  discharging  such  obligations.^(Q 

1  Dickson   £vi(L   i  444  (§  858);  >  Maloobn,  Idth  June^  1823, 2  S.  410. 

Shepherd,    24th    Jan.    1844,    6   D.  >  Menziee  Lect.  179  (185). 

464.(0  ^  Shaw  on  Oblig.  202. 

in  view  that  bonds  by  minora,  without  consent  of  theb  cnratora,  are  not  neces- 
sarily null  (see  87),  and  therefore  a  husband  might  be  liable  for  such  a  bond* 
without  any  ratification.  As  to  a  husband's  liability  for  his  wife's  acts,  see 
Grant,  26th  Feb.  1830,  8  S.  606,  where  a  husband,  being  sued  for  money  bor- 
rowed by  his  wife,  part  of  which  he  had  repaid,  though  alleging  that  it  was  a 
secret  transaction  from  which  he  reaped  no  benefit,  pleaded  that  his  wife  oould 
not  contract  obligations  for  borrowed  money,  so  as  to  bind  him ;  but  the  claim 
was  found  to  have  been  sufficiently  homologated  by  the  defender. 

(i)  Aff.  6  Bell*s  App.  153.  The  question  here  was  as  to  the  efficacy  of  the 
destination.    See  also  Boswell,  20th  Jan.  1852, 14  D.  878. 

ije)  In  the  case  of  Malcolm,  quoted,  there  was  {he  specialty  that  the  right 
to  challenge  was  expressly  reserved  in  all  the  receipts,  so  that  the  case  is  hai^y 
in  point,  and  the  fact  of  the  pursuer  being  h«r  alioqui  nccettumu  does  not 
appear  in  the  report. 

(I)  This  is  on  the  principle  of  approbate  and  reprobate.  Homologation  is 
not  excluded  by  a  reservation  not  communieated ;  Adam,  24th  Deo.  1842,  6 
D.  891. 
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164.  In  the  redaction  of  a  deed  on  the  ground  of  insanity,  or 

of  facility  and  lesion,  is  the  defender  entitled  to  a 
counter-issue  of  homologation  1    State  the  reason. 

(1)  The  defender  will  not  be  allowed  a  counter-issue  of  homo- 
logation as  against  the  issue  of  insanity ;  because  the  proof  to  be 
led  by  the  pursuer,  if  satisfactory  to  the  jury,  would  absolutely 
destroy  the  deed,  and  there  would  be  nothing  left  to  be  set  up  by 
homologation.  (2)  But  the  defender  is  entitled  to  meet  the  issue 
of  facility  and  lesion  by  homologation ;  because,  although  the  pur- 
suer proved  that  the  deed  had  been  impetrated,  yet  if  the  defender 
established  that  it  had  been  subsequently  and  sufficiently  homolo- 
gated, the  deed  would  stand.^ 

165.  Does  homologation  validate  deeds  from  their  date  ? 

(1)  Where  there  is  already  an  obligation  existing,  though 
imperfect  or  subject  to  exception,  homologation  has  the  effect  of 
confirming  it  from  its  date,  the  deed  having  then  received  the 
essential  element  of  consent.  (2)  But  where  the  deed  is  originally 
null,  the  binding  effect  of  homologation  has  no  retrospect,  the 
consent  in  this  case  being  adhibited  when  the  party,  by  the 
approbatory  act,  for  the  first  time  undertook  the  obligation. '(m) 

166.  What  is  the  difference  in  effect  betwixt  a  promise  to 

convey  land  and  a  promise  to  ratify  an  informal 
deed? 

A  promise  to  convey  land  may  be  resiled  from  before  it  is 
reduced  to  writing ;  but  it  is  different  with  a  promise  to  ratify  an 
informal  deed  already  granted,  as  in  this  case  the  action  lies  on 

»  Gall,  Srd  July,  1865,  17  D.  1027.  «  Bell's  Com.  1 140 ;  Dickson  Evid. 

i.  450  (§  870). 


(m)  This  is  properly  adoption. 

Professor  Bell  states  (Com.  i.  141)  that  where  there  is  a  verbal  error  in  the 
deed  homologated,  the  homologation  will  be  held  to  sanction  the  deed  in  its 
tme  meaning,  bnt  not  the  error ;  and  that  though  homologation  hars  him  who 
so  confirms  the  deed  and  his  reproRentatives,  it  does  not  affect  third  parties 
entitled  to  rely  on  a  real  right,  and  so  homologation  of  an  heritable  bond,  in 
which  one  of  the  witnesses  was  not  designed,  and  on  which  infeftment  fol- 
lowed, was  held  ineffectual  to  support  it  as  a  real  right  in  competition,  although 
good  to  support  the  bond  as  a  personal  debt ;  Liddell,  M.  6721.  See  also 
Mansfield,  28ih  June,  1833,  11  S.  813. 

O 
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the  deed,  and  the  granter  is  barred  by  hiB  promise,  peraonali 
exceptiotiey  from  pleading  the  nullity.^(n) 

167.  May  a  deed  be  validated  by  ret  trUerventus  when  the 

subscription  is  denied  ?    State  the  reason. 

No ;  because  the  object  of  rei  irUerverUus  is  to  obviate  defects 
in  the  form  or  the  authentication  of  documents,  to  which  the  party 
has  really,  though  not  formally,  consented.^ 

168.  May  a  deed  to  which  a  party's  signature  has  been  forged 

be  validated  by  homologation  or  ret  interventus  f 

A  forged  deed  may  be  rendered  binding  by  homologation ;  in 
consequence  of  the  party  whose  signature  is  fabricated  either 
expressly  or  by  his  conduct  accrediting  the  deed  as  genuine.'(o) 
[Mere  silence  will  not  necessarily  imply  homologation ;  Mackenzie, 
18  S.L.R.,  H.  of  L.,  366.]  But  a  forged  deed  cannot  be  made 
effectual  rei  irUerverUu  by  the  other  party  having  acted  on  the 
faith  of  it ;  because  that  plea  is  available  only  where  real  consent 
is  admitted  or  proved.^ 

169.  May  a  deed  granted  by  a  minor,  without  consent  of  his 

curators,  be  made  binding  on  him  by  homologation  or 
rei  interventus  f 

A  deed  by  a  minor,  without  consent  of  his  curators,  may  be 
validated  by  homologation  after  majority ;  the  want  of  the  cura- 
tors' consent  being  an  objection  admitted  for  the  minor's  pro- 
tection, which  may  be  waived  by  him  when  sui  juris.  But  such 
a  deed  will  not  be  made  effectual  by  rei  interverUua  done  on  the 
faith  of  the  deed  by  the  other  party,  at  least  during  the  minority 
of  the  granter,  on  the  principle  stated  in  Answers  Nos.  167  and 
168.*(p) 


1  Christiet,  19ih  November,  1776 ;  >  Dickson's  Evid.  i  444  (§  857),  and 

Bell*s  Bins.  i.  36.  cases  there  cited. 

1  Graham,  80ih  Nov.  1848,  11  D.          *  Ih.1  424  (§  817). 
173.  

(n)  In  the  case  (Christies)  dted,  which  is  dated  22nd  Feb.  1745,  and  is 
reported,  M.  8437,  it  was  found  relevant  to  prove  a  promise  to  ratify  an  in- 
formal disposition  by  the  oath  of  the  party. 

(o)  Bir.  Dickson  (§  857)  says  such  a  deed  may  be  so  rendered  binding,  "  at 
least  in  the  hands  of  one  who  is  not  accessory  to  the  fraud/* 

(p)  Homologation  also  validates  deeds  impetrated  by  fraud,  and  operates  ab 
initio ,  Dickson's  Evid.  §  857,  and  note  1. 
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170.  May  a  verbal  lease  for  a  period  of  years  be  validated  by 

rei  hitervetUua  f 

(1)  A  verbal  lease  for  a  period  of  years  may  be  validated  as 
against  the  landlord  and  his  heirsy  by  rei  interventua^  provided 
such  rei  itUerverUiia  can  be  fairly  ascribed  to  a  right  of  longer 
duration  than  a  single  year  j(r)  but  where  it  applies  only  to  a 
right  of  possession  from  year  to  year  it  will  not  make  a  lease  for 
a  period  of  years  effectual.^  (2)  But  a  verbal  lease,  though  fol- 
lowed by  rei  interverUuSj  is  not  binding  upon  the  landlord's  singular 
mecessora ;  who  may  disregard  any  tack  which  has  not  been 
reduced  to  writing,  and  followed  by  possession.' 

171.  When  a  person  has  agreed  verbally  to  become  cautioner, 

and  promised  to  sign  a  written  obligation,  does  rei 
interverUtu  on  the  verbal  undertaking  render  it  effec- 
tual 1 

No  ;  because  writing  is  a  statutory  requisite  in  the  constitution 
of  cautionary  obligations.' 

Vni.   STAMPS. 

[The  Stamp  Act,  1870,  is  now  the  leading  statute.] 

172.  Enumerate  the  different  kinds  of  stamps. 

(1)  Ad  valorem  stamps;  (2)  deed  stamps;  (3)  denominational 

1  Enk.  2,  6, 21  ;  Ivory*8  Note,  96  ;      2,  6,  24  and  25 ;  Dickson's  Evid.  i. 
BeU's  Prin.  1189.  431  (§  833). 

s  1449,  c.  18  ;  Stair,  2,  9,  4  ;  Ersk.  >  19  &  20  Vict  c.  60,  §  6. 


(r)  Such  as  paying  a  grassum,  erecting  expensive  buildings,  fta  It  is  to 
be  kept  in  view  that,  notwithstanding  rti  interventuif  a  verbal  lease  can  be 
proved  only  by  writ  or  oath  of  party,  and  not  by  witnesses.  "When  the 
institutional  writers  or  other  authorities  speak  of  a  verbal  agreement  not  being 
binding,  even  if  it  were  admitted  upon  oath,  they  always  mean  a  verbal 
agreement  upon  which  there  has  been  no  rei  interverUus.  And,  on  the  other 
hand,  when  they  speak  in  other  passages  of  a  verbal  agreement  being  bind- 
ing if  rei  interventuM  has  followed  upon  it,  they  always  mean  a  verbal  agree- 
ment competently  proved ;  that  is  to  say,  proved  by  the  adversary's  oath  ; " 
per  Lord  Deas  in  Gowans,  18th  July,  1862,  24  D.  1382,  who  also  said,  in 
reference  to  a  contention  by  the  defender,  that  there  was  no  averment  of  a 
written  agreement — "  I  am  not  disposed,  however,  to  hold  the  pursuers  pre- 
cluded on  this  ground  from  establishing  a  written  agreement,  if  they  can  do 
so." 
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stamps ;  (4)  stamps  for  progressive  duty  on  words;  (5)  drafts,  or 
orders  payable  on  demand,  and  receipts. 

[Stamps  for  progressive  duty  on  words  were  abolished  by  tlie 
Stamp  Act,  1870.] 

ITS.  When  a  stamp  is  used  of  an  improper  denomination,  but 
of  equal  or  greater  value  than  the  proper  stamp,  is  the 
instrument  validly  stamped  ? 

The  instrument  is  validly  stamped,  unless  the  stamp  used 
shall  have  been  specially  appropriated  ex  facie  to  another  instru- 
ment(«)  as  stamps  for  biUs  or  notes.^  But  adhesive  receipt- 
9tamps(n)  may  be  used  for  drafts  or  orders,  notwithstanding  their 
special  appropriation.'    [See  1870  Act,  §  9.] 

174.  Does  a  receipt  by  a  &ctor  to  his  constituent,  for  money 

to   be  applied  as  directed    by  the  latter,  require  a 
stamp  1    State  the  reason. 

No;  because  a  writing  attesting  the  fact  of  the  passing  of 
money  from  one  hand  to  another,  when  it  is  not  paid  in  the 
discharge  of  an  antecedent  obligation,  is  not  a  receipt  in  the  sense 
of  the  Stamp  Acts.*  [See,  however,  1870  Act^  §  120.  Such  a 
writing  would  seem  now  to  require  a  stamp.] 

175.  What  is  the  proper  stamp  for  a  bond  with  a  conveyance 

of  lands,  and  a  policy  of  assurance  in  security ) 

1  16  ft  17  Vict  c.  59,  §  10.(0  '  Maemtodi,  16th  Dec.  1851,  14 

M7  ft  18  Viot.  o.  83,  §  10.  D.  187 ;  Menzies  Lect.  85  (88). 


(«)  Tbere  is  an  exception  to  thiB  role  in  the  case  of  bOls  and  promlaioty- 
notea,  which  most  be  impresBed  with  appropriate  stampa  (TQaley,  182) ;  but 
if  "fltamped  with  a  stamp  of  an  improper  denomination,  bat  of  sufficient 
amomit,  may  be  stamped  on  payment  of  the  dnty  and  a  penalty"  of  40s.,  or 
£10,  according  to  drcamstances ;  37  Grea  III.  a  186,  §§  5  and  6.  In  no 
other  case  can  biUa  or  notes  be  stamped  after  they  are  written. 

{t)  The  provision  is  contained  not  in  this  Act,  bat  in  55  Qeo.  III.  c  84, 
§10. 

(it)  The  provision  of  the  Act  applies  to  adhesive  stamps  for  recripts  and 
for  orders  or  drafts  of  money  payable  to  the  bearer  on  demand,  which  may 
"be  used  for  the  porpose  of  denoting  the  like  amount  of  duty,  either  on  a 
receipt  or  on  such  dr^  or  order  as  aforesaid,  without  regard  to  the  special 
appropriation  thereof  for  the  other  of  such  instruments,  by  having  the  name  on 
the  face  thereof." 
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A  mortgage-stamp  for  the  principal  sum,  the  deed  containing 
only  one  transaction. 

176.  What  is  the  proper  stamp  for  a  conveyance  of  lands, 

only  part    of   the    price   being   paid,  and  a  bond 
i-egularly  stamped  being  giren  for  the  balance  ? 

A  conveyance-stamp  for  the  full  amount  of  the  price. 

177.  What  is  the  proper  stamp  for  a  disposition  where  part 

of  the  price  is  made  a  real  burden  on  the  conveyance, 
but  the  grantee  is  not  personally  bound  ? 

A  conveyance-stamp  for  the  full  price,  and  a  mortgage-stamp 
for  the  real  burden,  (a:) 

178.  What  is  the  proper  stamp  for  a  conveyance  under 

burden  of  an  annuity  reserved  to  the  granter  and 
his  wife) 

A  conveyance-stamp,  with  a  stamp  appropriate  to  a  grant  of 
the  annuity.^ 

179.  Do  receipts  for  sums  paid  into  a  person's  bank  account 

require  to  be  stamped  1 

A  stamp  is  unnecessary  where  the  receipt  is  granted  to  the 
depositor  himself;  but  it  is  required  in  the  case  of  a  receipt 
granted  to  a  third  party  for  money  paid  in  by  him  to  the  account 
of  another ;  because  such  a  receipt  operates  as  a  discharge  to  the 
grantee.  [See  Stamp  Act,  1870,  §  120,  and  remarks  thereon  in 
Fisher's  Notes,  p.  127.] 

180.  What  IB  the  rule  for  calculating  the  stamp-duty  on 

leases,  where  a  grassum  is  paid  f 

Lease-duty  on  the  rent  [Stamp  Act,  1870],  and  conveyance- 
duty  on  grassum. 

1  WUlde,  5ih  March,  1850, 12  D.  818. 


{x)  If  the  part  of  the  price  has  been  made  a  real  burden  by  a  prior  mort- 
gage, which  it  18  arranged  is  to  be  allowed  to  remain,  the  oonTeyanoe-stamp 
alone  is  soffident. 
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181.  May  an  unstamped  or  improperly  stamped  disposition^ 
promissory-note,  policy  of  sea  insurance,  and  a  receipt, 
be  stamped  after  delivery  ? 

(1.)  A  disposition  may  be  stamped  after  delivery,  on  payment 
of  the  duty  only,  if  brought  to  the  Solicitor's  Office,  Inland  Re- 
venue, toithin  sixty  days  of  the  first  date,  or,  in  certain  circum- 
stances, within  sixty  days  of  the  last  date.  The  deed  may  be 
stamped  vnthin  twelve  monthsy  without  payment  of  penalty,  or  on 
payment  only  of  a  portion  thereof,  provided  it  shall  be  proved 
that  the  deed  was  not  duly  stamped  before  execution  by  reason  of 
accident  or  urgent  necessity.  Beyond  twelve  morUJtSy  it  may  be 
stamped  on  payment  of  a  penalty  of  £10.  If  the  deed  shall  be 
executed  ahroad^  it  may  be  stamped  without  any  penalty  if 
brought  to  be  stamped  within  two  montJia  from  the  time  of  its 
being  received  in  the  kingdom.     [1870  Act,  §  16.] 

(2.)  An  unstamped  or  inadequately  stamped  promissory-note 
cannot  be  afterwards  stamped.  [Bills  of  exchange  and  promissory- 
notes,  purporting  to  be  drawn  or  made  out  of  the  United 
Kingdom,  must,  before  negotiation  in  the  United  Kingdom,  be 
stamped  with  adhesive  stamps.]  When  a  stamp  of  a  wrong  deno- 
mination, but  of  the  proper  value,  has  been  used,  the  mistake  may 
be  remedied  on  payment  of  a  penalty.     [Act,  §§  52  and  53.] 

(3.)  A  policy  of  sea  insurance  cannot  afterwards  be  stamped, 
except  in  cases  of  additional  stamps  for  policies  of  mutual  insur- 
ance, which  were  not  underwritten  for  a  sum  beyond  what  the 
original  stamp  would  carry.  [By  the  Customs  and  Inland  Revenue 
Act,  1881,  the  time  allowed  for  stamping  policies  of  sea  insurance 
made  or  executed  out  of  the  United  Kingdom  has  been  reduced 
from  two  months  to  fourteen  days  from  the  date  of  receipt  in  the 
United  Kingdom,  §  44.] 

(4.)  A  receipt  may  be  stamped  within  a  fortnight,  on  payment 
of  a  penalty  of  £5  ;  and  within  a  month,  on  payment  of  £10  ;  but 
after  that  period  it  cannot  be  stamped.  [1870  Act,  §  122.]  A 
receipt  indorsed  upon  a  bond,  mortgage,  or  bill  duly^stamped,  is 
exempt  from  stamp  duty.     [1870  Act,  §  120,  sub-sea  11.] 

[182.  May  (1)  a  bill  of  lading,  and  (2)  a  chaiter-party  be 
stamped  after  execution  ? 

(1)  A  bill  of  lading  cannot  be  stampel  after  execution,  Stamp 
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Act,  1870,  §  56.  (2)  A  charter-party  may  be  stamped  within  a 
month  of  the  first  execution  on  payment  of  certain  penalties ; 
further,  when  a  charter-party  has  been  first  executed  out  of  the 
United  Kingdom  it  is  held  duly  stamped  if  an  adhesiTe  stamp  is 
affixed  thereto  within  ten  days  after  its  arrival  in  this  country,  and 
before  signature  by  any  person  in  the  United  Kingdom.  Stamp 
Act,  1870,  S  67,  68.] 

183.  Three  acknowledgments  for  money  are  granted  on  un- 

stamped paper,  the  first  bearing  "which  I  oblige 
myself  to  repay ; "  the  second,  "  for  which  I  shall 
account ; "  and  the  third,  "  which  I  shall  pay  you  when 
called  for ; "  do  these  documents  require  to  be  stamped ; 
and  if  so,  are  they  stampable  after  delivery  ? 

The  first  and  second  documents  are  obligations  requiring  a  bond- 
stamp,  and  therefore  stampable.^  But  the  third  is  a  promissory- 
note,  and,  therefore,  incapable  of  being  stamped,  ^(e)  [See  cases 
where  two  documents  were  held  to  be  promissory  notes ;  Yallance, 
6R  1099;  Blyth,  6  R.  1102.] 

184.  What  is  the  effect  of  an  unstamped  bill  of  sale  of  a  ship, 

and  a  letter  acknowledging  receipt  of  the  price  ? 

^  Jonea,  4th  Dec.  1834, 13  S.  117.          '  Milne,  10th  June,  1852,   14  D. 
Pine's  Bep.,  28th  Feb.  1883,  11  8.      849. 
473.  

(«)  QneBtions  of  this  kind  are  always  nice,  and  it  is  often  difficult  to  draw 
the  line  between  what  does  and  what  does  not  constitute  a  promissozy-note. 
As  observed  by  Lord  President  Hope  in  Jones  (dted) — "  A  yariation,  though 
i^iparently  very  minute,  in  the  wording  of  such  an  instrument  as  this  may 
make  an  important  change  in  its  legal  character.  It  is  therefore  very  difficult 
to  find  one  case  which  can  be  truly  regarded  as  a  precedent  accurately  in  point 
to  another,  unless  the  instrument  founded  on  was  expressed  in  tiie  same  terms 
in  both  cases."  The  test  of  a  promissory-note  may  be  stated  generally  to  be 
that  the  instrument  shall  contain  a  promise  to  pay  a  certain  sum  of  money  to 
the  payee  on  demand,  or  at  a  particular  date,  or  at  a  definite  period,  ascertained 
or  ascertainable  from  the  document  itself  ;  Pirie^s  Reps,  (cited) ;  Braid,  3rd 
March,  1858,  20  D.  728,  where,  in  the  Lord  Ordinary's  note,  the  cases  are 
collected ;  Macfarlane,  11th  June,  1864,  2  MT.  1210  ;  Martin,  25th  June, 
1833, 11  S.  782  ;  Haddin,  17th  Jan.  1838,  16  S.  831 ;  M*Cubbin,  9th  July, 
1856,  18  D.  1224.  Words  inappropriate  to  such  instruments,  or  the  adjection 
of  something  beyond  the  promise  to  pay  the  sum,  may  aflFect  the  character  of 
the  instrument,  and  convert  into  an  agreement  or  bond  what  would  otherwise 
be  a  promiasory-note ;  Morgan,  20th  Jan.  1866,  4  MT.  321  ;  Macfarlane, 
wpra. 
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Bills  of  sale  of  ships  are  exempt  from  stamp-duty  :  but  a  letter 
acknowledging  receipt  of  the  price  does  not  fall  within  the  exemp- 
tion. It  is  a  receipt  for  money,  and  therefore,  if  unstamped,  it  is 
not  legal  evidence  of  payment.^(/) 

185.  Is  one  stamp  sufficient  for  a  bond  by  three  persons  to 

pay    debts   due  to  several  creditors   of  a  common 

debtor  against  whom  diligence  had  been  used  1 

One  stamp  is  sufficient,  if  the  obligation  by  the  granters  is  joint 

and  several  ;(^)  the  rule  being,  that  where  the  subject-matter  of  the 

deed  is  truly  single,  only  one  stamp  is  necessary,  although  there 

may  be  several  persons  interested  in  the  deed.'     [1870  Act,  §  8.] 

186.  Who  is  liable  for  the  expense  of  after-stamping  a  bond, 

or  a  gratuitous  assignation  forming  a  pursuer's  title ; 
or  a  mutual  contract  founded  on  by  both  parties  ) 

(1.)  The  granter  of  a  bond  is  liable  for  the  expense  of  after- 
stamping,  on  the  ground  that  he  ought  to  have  implemented  it 
without  an  action,  and  to  have  given  a  valid  obligation  at  fir8t.'(A) 

1  Davidson,   2l8t  June,    1854,   16  s  Giufd|j|er*s     Exec.,     28th    Nov. 

D.  991.  1839,  2  D.  155. 

>  Johnston,  1801,   M.,  Writ  App. 
No.  V.  

(/)  In  the  case  refeired  to,  the  judges  indicated  an  opinion  to  the  effect 
here  stated ;  but  it  was  not  neoessaiy  to  decide  the  point,  and  it  was  not 
actually  decided. 

(g)  The  absence  of  the  joint  and  several  element  would  not  make  any 
difference  on  this  rule.  The  ground  of  the  judgment  in  Johnston  (dted)  was, 
that  "There  was  here  no  junction  of  matters  naturally  disconnected  with  each 
pther  for  the  purpose  of  evading  the  stamp-duties,  which  is  what  the  law  had 
in  view  to  prevent."  It  has  been  held  in  England  that  an  indemnity  for  a  debt 
undertaken  by  several  persons,  each  respectively  to  a  limited  amount,  was 
"  one  transaction,  requiring  only  one  stamp ; "  Ramsbottom,  4  M.  ft  W.  584  ; 
7  Dowl.  173 ;  H.  &  H.  464.  By  the  55  Geo.  III.  c.  184,  where  property 
bought  separately  of  different  persons  at  separate  and  distinct  prices  shall  be 
conveyed  to  the  purchaser  by  one  and  the  same  deed,  such  deed  is  chargeable 
with  the  ad  valorem  duty  on  the  aggregate  amount  of  the  purchase  money& 

{h)  The  document  in  question  in  the  case  of  Gardiner's  Executors  was  a 
letter,  granted  for  the  liberation  of  a  debtor  in  custody  under  caption.  In  the 
case  of  Macpherson,  7  D.  358,  where  it  vras  pleaded  that  a  "party  should 
be  found  liable,  as  it  was  his  own  deed  that  he  had  objected  to,  and  he  had 
agreed  to  stamp  it  if  required,**  it  was  observed  per  Lord  Justioe-Glerk  (Hope) 
— **  There  has  been  great  variety  in  the  decisions.    In  such  a  case  as  the  present 
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But  where  the  granter  was  bankrupt,  it  has  been  held  that  the 
expense  falls  on  the  grantee.^ 

(2.)  In  the  case  of  a  gratuitous  assignation  forming  a  pursuer's 
title,  the  expense  of  stamping  will  fall  on  him,  as  he  is  boutid  to 
put  himself  in  tUulo  to  use  it' 

(3.)  In  the  case  of  a  mutual  contract,  the  expense  will  fall  on 
both  parties  equally.*   [See  in  confirmation  M'Douall,  8  M*P.  1012.] 

187.  May  the  objection,  that  a  document  is  unstamped,  be 
stated  in  an  action  raised  upon  it  after  the  case  has 
been  carried  to  the  Inner  House,  on  a  closed  record, 
or  in  a  suspension  of  a  charge  on  the  decree  pro- 
nounced in  the  action  *? 

The  objection,  that  the  document  is  unstamped,  may  be  stated 
in  the  Inner  House,  or  at  any  stage  of  the  cause,  although  there 
\A  no  plea  on  record  to  raise  it ;  because  it  is  parsjudicis  to  enforce 
the  revenue  laws.^  But  it  cannot  be  raised  in  a  suspension  after 
the  cause  is  out  of  Court,  and  the  document  has  been  followed  by  a 
final  decree  without  the  objection  having  been  taken.° 

188.  May  an  unstamped  document  be  used  judicially  in  any 
cases? 


>  Law,   20th   July,    1849,  11    D.  « Home,   7th   Jose,   1836,   14  S. 

1^89.  898. 

» Macpherson,  7th  Feb.  1856,  17  » Napier,    7th    Feb.     1828,    6    S. 

D.  858.  500 ;  Barbour,  27th  May,  1828,  6  S. 

»Smail,    16th    July,   1847,   9  D.       860. 
1502.  

there  »  but  one  safe  rule,  that  whoever  produces  in  judgment  an  unstamped 
document  should  pot  himself  in  Htulo  to  use  it ; "  and  the  claim  for  the  expense 
of  stamping  was  not  allowed.  In  the  case  of  Stewart,  12th  Feb.  1817,  F.C., 
the  expense  of  stamping  a  mutual  contract,  including  the  penalty  and  solicitor's 
charges,  was  ordered  to  be  borne  by  the  parties  equally ;  and,  as  stated  in 
branch  3  of  this  Answer,  the  same  rule  was  followed  in  the  case  of  Small,  here 
quoted ;  and  in  Logan,  6th  March,  1850,  12  D.  841,  in  both  of  which  cases  the 
deeds  were  of  the  same  description.  In  Cheyne,  20th  June,  1 863,  1  M*P.  960, 
which  was  an  action  on  a  bond  or  letter  granted  to  procure  a  debtor's  release 
from  custody,  where  the  defender,  who  was  found  liable,  had  pleaded  the  ob- 
jection, he  was  subjected  in  payment  of  both  the  duty  and  penalty— the  Lord 
President  observing  that  he  had  not  found  any  case  "in  which  the  stamp-duty 
and  penalty  have  been  separated,"  and  referred  to  Boyd,  14th  Feb.  1824,  2  S. 
712.  Quei,  What  if  the  objection  were  taken  by  the  Court  ?  The  same  rule 
would  probably  be  followed. 


90  STAMPS. 

(1.)  Unstamped  documents  are  inadmissible  in  evidence  in 
civil  causes ;  but  they  are  admissible  in  criminal  proceedings.^ 

(2.)  An  unstamped  deed  may  be  used  by  a  witness  to  refi:^esh 
his  memory,  where  it  is  competent  to  prove  the  matters  to  which 
it  relates  by  parole  evidence. ^(t) 

(3.)  An  unstamped  writ  may  be  used  to  prove  facts  collateral 
to  its  purpose ;  as  a  receipt  for  rent  for  the  purpose  of  proving 
tenancy,  on  the  principle  that  it  is  not  the  duty  of  Courts  '*  to 
strain  the  construction  of  the  Stamp  Acts  so  as,  without  regarding 
the  object  of  the  Legislature,  to  deprive  parties  of  the  means  of 
evidence.' "(Z) 

[(4.)  An  unstamped  document  may  be  received  in  evidence  in 
a  Civil  Court,  if  it  can  be  legally  stamped  after  execution,  on 

M7  &  18  Vict.  c.  88,  §  27.  of  L.,  6  BeU's  App.  374,(ib)  jx  Loid 

3  Dicluon'a  Evid.  i.  622  (§  1014).  Brougham ;   Bannatyne,    ISth    Dec. 

'  MatheeoD,  27th  March,  1849  ;  H.      1855, 18  D.  230. 


(t)  It  would  perhaps  be  more  accurate  to  say,  "to  prove  by  parole  the 
matters  which  it  sets  forth."  If  the  witness  has  become  blind  since  the  deed 
was  written  or  signed,  it  may  be  read  over  to  him. 

(k)  Reversing  judgment  of  Court  of  Session,  27th  March,  1849,  9  D. 
1366. 

(/)  In  Matheson's  case  (note  S),  in  H.  of  L.,  Lord  Chanoellor  Cottenham 
stated  that  the  question  whether  an  unstamped  deed  is  tendered  for  a  collateral 
puixKMe  does  not  depend  on  whether  the  obligation,  discharge,  or  other  matter 
to  which  the  stamp  applies,  is  directly  or  is  only  incidentally  involved  in  the 
issue,  but  upon  whether  the  document  is  tendered  in  order  to  prove  that  there 
has  been  such  an  obligation  or  discharge,  whatever  bearing,  direct  or  collateral, 
that  fact  may  have  upon  the  cause. 

Lord  Brougham  observed — "  If  the  document  is  used  in  a  way  to  mix  up 
with  it  the  receiving  or  paying  of  money,  so  that,  upon  the  whole,  a  receipt  of 
money  is  the  matter  for  which,  or  in  respect  of  which,  or  connected  with  which, 
the  document  is  used,  it  requires,  past  idl  doubt»  to  have  a  stamp,  because  it  is 
in  one  way  or  another  used  as  a  receipt.  But  if  the  same  document  is  used 
for  a  tot^y  different  purpose,  it  is  to  me  perfectly  dear  that  it  is  not  to  be 
regarded  as  a  receipt. 

Per  Lord  Campbell — "If  a  document,  purporting  to  be  a  receipt,  but 
unstamped,  is  offered  in  evidence  for  any  purpose  during  a  trial,  if  it  would  be 
evidence  when  stamped  as  a  receipt,  to  establish  any  point  that  is  litigated 
between  the  parties,  it  cannot  be  received  for  a  collateral  puipose,  merely  by 
the  parties  saying,  '  I  offer  it  for  a  collateral  purpose,  and  let  the  receipt  part 
be  taken  pro  non  $cripU>.*** 

In  this  case  (Matheson)  the  question  was  as  to  the  admisribility  of  an 
unstamped  receipt  for  an  admitted  payment,  tendered   to   prove,    by   an 
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payment  to  the  officer  of  Court  of  the  unpaid  duty  and  penalty, 
and  a  sum  of  £1 ;  Stamp  Act,  1870,  §  16.  Section  44  of  the 
Customs  and  Inland  Revenue  Act^  1881,  makes  the  section  of  the 
Stamp  Act  applicable  in  proceedings  before  an  arbiter.] 

189.  What  is  the  legal  effect  of  after-stamping  deeds  1 

The  general  rule  is,  that  after-stamping  operates  retro  to  the 
date  of  the  deed,  and  will  make  it  effectual  from  the  first.     And, 

(1.)  If  the  deed  be  stamped  before  decree  is  pronounced  in 
an  action  founded  on  the  deed,  it  will  be  effectual  from  its 
date.(m) 

(2.)  K  the  objection  be  not  stated,  and  not  noticed  in  the 
interlocutor  in  the  cause,  the  deed  will  be  effectual  from  its 
dat&(n) 

(3.)  It  is  not  safe  to  execute  diligence  on  an  unstamped  deed, 
and  trust  to  after-stamping ;  for,  if  the  diligence  be  suspended, 
the  Court  will  not  delay  disposing  of  the  suspension  until  the 
deed  is  stamped,  (o) 

(4.)  The  user  of  an  unstamped  deed  may  be  found  liable  in  the 
expenses  of  process  incurred  before  stamping. 

190.  May  a  deed  executed  in  France,  and  another  executed 

in  Canada,  receive  effect  in  this  country,  both  being 
ineffectual  by  the  lex  loci  contractus  from  want  of  a 
stamp  ?    State  the  reasons. 


admisaion  therein  contained,  the  aocnracy  of  an  account  and  balance  therein 
referred  to.  It  was  rejected  by  the  Court  of  Session,  but  admitted  by  the 
House  of  Lords. 

(m)  A  competitor  for  the  office  of  trustee  in  a  sequestration  was  unsuc- 
cessful in  the  Inferior  Court,  in  respect  of  the  rejection  of  a  document  for 
want  of  a  stamp ;  having  got  it  stamped,  he  appealed,  and  the  Court  recalled 
the  judgment,  and  appointed  him  trustee;  Ironside,  25th  June,  1847,  19 
Jnr.  597. 

(n)  This  answer  seems  to  refer  to  a  deed  that  has  never  been  stamped. 

(o)  In  a  suspenaon  and  liberation  on  the  ground  of  an  assignation  of  a 
bfl],  &C.,  not  being  stamped,  warrant  of  liberation  was,  in  the  Bill  Chamber, 
granted  without  caution.  The  case  having  been  heard  on  the  passed  note, 
the  Lord  Ordinary  suspended  the  letters  and  charge  nmplieUer,  The  charger 
redumed,  and  in  the  meantime  got  the  deed  stamped,  after  which  the  inter- 
locutor was  recalled,  and  the  letters  and  charge  were  found  orderly  i>roceed«d  ; 
King,  18th  Dec.  1844,  7  D.  228. 
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(1.)  The  deed  executed  in  France,  though  null  by  the  laws  of 
that  state  from  want  of  a  stamp,  will  receive  effect  in  this  country ; 
because  the  courts  of  one  state  are  not  bound  by  the  law  of  nations 
to  enforce  the  revenue  laws  of  another.  [See  in  confirmation  as 
to  a  bill  drawn  out  of  Scotland,  Stewart,  9  MT.  1057.] 

(2.)  But  the  deed  executed  in  Canada,  if  null  there  from  want 
of  a  stamp,  will  likewise  be  ineffectual  here ;  because  the  reci- 
procal enforcement  of  the  Stamp  Laws  of  this  country  may  be 
secured  in  the  Colonies.^(^) 


IX.  CLAUSES  COMMON  TO  MOST  DEEDS. 

(1.)  NcmraJtive. 

191.  What  is  the  effect  of  deeds  in  which  the  grantor  or  one 
of  the  witnesses  is  not  designed,  but  can  easily  be 
identified  1     State  the  reason. 

(1.)  Deeds  in  which  the  grantor  is  not  designed  are  valid,  if 
thera  be  no  doubt  of  his  identity  ;(r)  but  an  exception  obtains  in 
the  case  of  deeds  granted  under  the  Entail  Amendment  Act, 
1848,  it  being  indispensable  in  such  deeds  to  specify  the  grantor's 
designation  and  place  of  abode.  (9) 

(2.)  A  deed  wanting  the  designation  of  one  of  the  witnesses  is 
null ;  because  that  is  a  statutory  solemnity  not  suppliable  by  con- 
descendence.^   [But  see  Ans.  15.] 

^  Dicknon's  Evid.  L  516  (§  1003).  *  1681,  c.  5. 

{p)  See  TiUley  on  the  Stamp  Laws,  pp.  282,  8,  where  the  same  view  is 
stated,  though,  it  is  added,  without  any  direct  authority  for  the  distinction  as 
to  the  Colonies. 

(r)  The  eyidenoe  of  the  granter*B  identity,  however,  must  be  found  in  the 
deed  itself,  so  that  it  must  contain  some  description  of  him,  as  by  his  pro- 
fession or  residence,  &c.,  though  there  is  no  fixed  rule  as  to  the  kind  of 
description,  provided  it  be  sufficient.  There  is  a  case  (Dickson,  22nd  Dec. 
1710,  M.  16916)  in  which  an  assignation  by  the  husband  to  the  wife  in  a 
marriage-contract  was  sustained,  though  the  husband,  who  was  also  the  writer, 
was  not  designed  either  in  the  deed  or  in  the  testing-clause  ;  but  were  the  case 
occurring  now,  the  result  would  probably  be  different. 

(«)  Hie  residence  of  parties  ii  required  in  certain  proceedings  under  the 
Act  (see  §§  6  and  33,  and  Jur.  Styles,  i.  278  ct  9eq.\  but  not  apparently  in  all 
deeds  granted  under  its  provisions. 
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192.  Does  a  party  require  judicial  authoritj  for  changing  his 
name) 

Judicial  authoritj  is  not  required  in  the  general  case  [see  in 
oonfirmation,  Forlong,  7  R.  910]  ;(t)  but  a  notary  public  cannot 
execute  instruments  by  a  name  different  from  that  which  he  had 
when  admitted,  without  authority  to  that  effect  from  the  Court. 

198.  Is  it  indispensable  that  deeds  express  the  cause  of 
granting) 

A  statement  of  the  consideration  is  indispensable,  (u)  under 
the  Stamp  Acts,  in  deeds  of  conveyance  and  sale  [Stamp  Act, 
1870,  §  10];  and  although  in  other  cases  a  specification  of  the 
cause  of  granting  may  not  be  essential,  it  is  always  advisable  to 
insert  it,  not  only  for  the  elucidation  of  the  deed,  but  because  that 
is  the  criterion  for  determining  the  kind  of  warrandice  implied  in 
the  transaction.^ 

(2.)  Clause  of  Warrandice. 

194.  Define  Warrandica 

Warrandice  is  an  obligation  by  the  granter  that  the  subject  of 
the  grant  shall  be  effectual  to  the  receiver,  and  not  be  evicted 
from  him  by  any  one  having  a  better  or  preferable  title ;  and, 
without  any  special  clause,  it  is  implied  in  all  deeds,  either  in  a 
more  extended  or  in  a  more  limited  degree,  according  to  the 
nature  of  the  right^ 

195.  Enumerate  the  different  kinds  of  warrandice,  and  spe- 

cify the  classes  of  deeds  to  which  they  respectively 
relate. 

1  Menziefl  Lect.  145  (151).  «  Erak.  2,  3,  25. 

(t)  See  observations  per  Lord  President  Hope  in  Young,  14tli  Jan.  1835, 
13  S.  26  ;  Kinloch,  iStb  Dec.  1853,  16  D.  1819.  In  earlier  cases  (Muir,  M. 
7448  ;  Mow.,  Act  of  Sederunt,  11th  August,  1789)  authority  had  been  granted  ; 
and  it  was  again  granted,  Inglii,  29th  Nov.  1837,  16  S.  111.  The  rule  in 
England  in  this  respect  is  different. 

(«)  If  by  **  indispensable  "  it  is  meant  that  the  omission  to  recite  the  con- 
■ideration  money  would  render  the  conveyance  null,  this  statement  is  incorrect. 
The  ouamAcm.  involves  very  heavy  penalties  to  the  parties,  and  also  to  the  agent, 
but  not  nullity  of  the  deed  ;  48  Geo.  III.  c.  149,  §§  22  to  25. 
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(1.)  Simple  warrandice;  securing  the  grantee  against  the 
granter's  future  deeds,  except  such  as  he  was  previously  bound 
to  execute;  posterior  deeds  inconsistent  with  the  right  being 
deemed  fraudulent.  This  is  the  warrandice  implied  in  gratiutous 
deeds, 

(2.)  Warrandice  from  fact  and  deed;  securing  the  grantee 
against  the  past  and  future  deeds  of  the  granter.  It  is  the  war- 
randice implied  in  transactions  and  sales  for  an  inadequate  price ; 
and  it  is  that  which  is  generally  expressed  in  conveyances  of  per- 
sonal rights,  (ar) 

(3.)  AhsokUe  warrandice  at  all  hands,  and  against  aU  mortals ; 
protecting  the  grantee  not  only  against  the  acts  of  the  granter 
and  his  predecessors,  but  against  all  defects  that  may  appear  to 
have  been  in  his  right  antecedently  to  the  grant  But  liability 
under  the  warrandice  is  incurred  only  upon  eviction  arising  from 
defect  of  right,  and  not  from  the  nature  of  the  subject,  nor  from  a 
damnum  falale^  nor  from  a  supervenient  law.  It  is  implied  in  all 
onerous  deeds,(^)  and  it  is  inferred  by  the  statutory  clause,  ''  I 
grant  warrandice,"  in  land  rights,  whether  onerous  or  gratuitous. 

(4.)  Real  warrandice,  when  express,  is  where  one  heritable 
subject  is  disponed  to  the  purchaser  of  another,  in  security  against 
eviction  of  the  latter.  It  is  implied  in  excambions,  and  gives 
either  of  the  parties  recourse  upon  his  own  original  lands,  in  the 
event  of  his  being  evicted  from  the  lands  acquired  by  him  in 
exchanga^ 

196.  A  debt  of  £1000  being  assigned  for  an  onerous  con- 
sideration, with  warrandice  from  fact  and  deed,  and 
no  debt  being  found  to  exist,  has  the  assignee  any 
claim ;  and  if  so,  against  whom,  to  what  extent,  and 
upon  what  ground  1 

The  assignee  has  a  claim  against  the  cedent  for  the  full 
amount  of  £1000 ;  because  warrandice  from  fact  and  deed  in  an 

^  Enk.  2,  3,  25  e<  9eq.:  Bell*!  Prin.  122  et  »eq. 


{x)  And  in  aarignAtionB  of  debts  and  seooritieB. 

(y)  This  goes  rather  too  far.  Ahtolute  warrandice  U  implied  in  irredeem- 
able conveyances  of  land  and  other  heritable  subjects  for  an  adequate  price  ; 
but  not  in  conveyances  of  debts,  obligations,  and  securities,  though  these  also 
may  be,  and  generally  are,  onerous. 
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assignation  of  debt  does  not  exclude  the  implied  warrandice  of 
dMtum  fubesse}  It  is  said  that  in  redeemable  and  personal  rights 
the  measure  of  the  warrandice  is  the  sum  actually  paid  ;^  but  this 
doctrine  is  disputed  by  Erskine.' 

197.  Two  debts  being  assigned  for  a  full  price,  one  with 

warrandice  at  all  hands,  and  the  other  with  warrandice 
that  the  debt  shall  be  good,  valid,  and  effectual  to  the 
assignee;  Has  the  assignee  any  claim  against  the 
cedent,  under  either  assignation,  on  the  bankruptcy  of 
the  debtor  f     State  the  reason. 

The  assignee  has  no  claim  against  the  cedent  under  either 
assignation ;  because  absolute  warrandice  in  an  assignation  of  a 
debt,  or  that  it  shall  be  good,  valid,  and  effectual,  does  not  imply 
that  the  cedent  guarantees  the  solvency  of  the  debtor,  which  is  a 
matter  extrinsic  of  the  obligation;  but  only  (1)  that  the  debt 
exists,  and  (2)  that  the  cedent's  title  is  unexceptionable.^ 

198.  The  estates,  called  A  and  B,  having  been  sold  for  a  full 

price,  with  warrandice  from  the  seller's  facts  and 
deeds,  the  former  was  evicted  from  the  purchaser  in 
consequence  of  a  defect  in  the  title  of  the  seller's 
ancestor,  and  the  latter  was  carried  off  by  an  adjudica- 
tion, led  upon  a  preferable  security  granted  by  the 
seller ;  Has  the  purchaser  any  claim  under  the  warran- 
dice against  the  seller  1 

(1.)  The  purchaser  has  no  claim  against  the  seller  in  respect 
of  the  estate  of  A ;  because  the  eviction  was  not  occasioned  by  the 
fact  or  deed  of  the  seller,  and  warrandice  from  fact  and  deed  does 
not  secure  the  grantee  against  the  acts  or  omissions  of  the  grantor's 
predecessors  or  authors,  unless  it  be  so  expressed 

(2.)  The  purchaser  has  a  claim  under  the  warrandice  in  respect 
of  the  estate  of  B,  entitling  him  to  demand  that  the  seller  shall 
instantly  procure  a  discharge  of  the  security  and  adjudication ;  or, 
if  the  adjudication  has  become  irredeemable,  pay  the  value  of  the 
estate  at  the  date  of  the  eviction ;  the  ground  of  the  claim  being 
that  the  warrandice  expressed  in  the  conveyance  gives  protection 

^  Ferrier,  16tii  May,  1828,  6  S.  818.  >  Enk.  2,  3,  SO. 

*  Stftir,  2,  8,  46 ;  Banktoii,  2,  8,  «  BazoUy,  M.  16591 ;  laddel,  M. 

124  ;  Menzies  Lect.  153  (168).  16594. 
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against  the  acts  or  deeds,  past  or  future,  of  the  seller ;  and  that 
the  eviction  of  the  estate  resulted  from  a  deed  granted  by  him. 

199.  If  a  husband,  after  burdening  his  estate  with  heritable 

securities,  were  to  dispone  it  gratuitously  to  his  wife 
in  liferent,  without  express  warrandice,  or  with  abso- 
lute warrandice,  or  with  the  clause  "  I  grant  warran- 
dice;" Would  she  be  entitled  to  be  relieved  of  the 
interest  of  the  securities  ? 

(1.)  If  no  warrandice  were  expressed,  the  wife's  right  would 
be  burdened  with  the  interest  of  the  securities ;  her  right  being 
gratuitous,  in  which  simple  warrandice  is  implied. 

(2.)  If  the  wife's  disposition  contained  a  clause  of  absolute 
warrandice,  she  would  be  entitled  to  be  relieved  of  the  interest ; 
because  express  warrandice  prevails  over  that  which  is  implied.^ 

(3.)  If  the  disposition  contained  the  clause  "  I  grant  warran- 
dice," the  wife  would  be  entitled  to  relief  of  the  interest ;  because 
that  clause  imports  absolute  warrandice,  whatever  may  be  the 
nature  of  the  transaction. 

200.  Where  a  deed  contains  a  clause  expressly  exempting  the 

granter  from  warrandice,  may  he  grant  an  inconsistent 
deed? 

No;  because  posterior  deeds  inconsistent  with  the  grantee's 
right  are  deemed  fraudulent ;  and  **  no  agreement,  let  it  be  ever 
so  explicit,  ought  to  protect  against  the  consequences  of  fraud  and 
deceit'" 

201.  The  rental  of  lands  allocated  for  a  widow's  jointure 

being  warranted  to  amount  to  a  certain  sum  yearly,  is 
the  warrandice  incurred  by  a  diminution  of  the  rental 
caused  by  a  damnum /atcUe  f 

Yes;  ^^ because,  in  the  case  stated,  the  granter  is  precisely 


1  Strong,  29th  Jan.  1851, 18  D.  548.(2).  >  Ersk.  2,  S,  27. 


(z)  The  same  has  been  found  in  a  case  less  favourable  for  giving  effect  to 
the  principle;  Coventry,  8th  Jalj,  1834, 12  S.  895. 
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obliged  that  the  widow  shall  in  no  case  have  a  less  jointure  than 
the  yearly  sum  mentioned  in  the  contract."* (a) 

202.  When  does  a  claim  upon  the  wairandice  arise  1 

A  claim  upon  the  warrandice  does  not  arise  till  eviction,  re- 
sulting from  the  deeds  of  the  granter,  if  the  warrandice  be  from 
fact  and  deed,  or  from  a  defect  in  the  right,  if  the  warrandice  be 
absolute,  unless  there  be  a  plain  ground  of  distress.  *(6) 

203.  Contravention  of  warrandice  being  incurred  by  eviction, 

is  it  sufficient  for  the  seller  to  offer  payment  to  the 
purchaser  of  the  price  he  paid  for  the  subject,  with  in- 
terest from  the  time  of  eviction,  and  his  expenses  of 
defending  the  action  1    State  the  reason. 

The  offer  is  not  sufficient ;  because  warrandice  is  intended  not 
merely  for  indemnifying  the  purchaser,  but  for  securing  him 
against  all  the  consequences  of  eviction ;  and  he  is  therefore  en- 
titled to  the  full  value  of  the  subject  as  at  the  time  of  eviction, 
together  with  the  whole  loss  and  damage  he  may  have  sustained.' 
[See,  as  to  effect  of  diminution  in  value,  Cairns,  9  M*P.  284.] 

204.  Is  it  a  sufficient  answer  on  the  part  of  a  seller  to  an 

action  brought  against  him  upon  the  warrandice,  that 
the  action  of  eviction  was  not  intimated  to  him  by  the 
purchaser;  or  that  the  purchsiser  refused  to  defend 
that  action;  or  that,  having  defended  it,  he  omitted 
to  state  the  proper  defence  1 

It  is  not  a  good  defence  that  the  purchaser  did  not  intimate 
the  action  of  eviction,^  at  least  it  is  so  stated  by  Erskine  f  but  in 


1  Enk.  2,  3,  29.  «  Gerk,   M.    16605  ;    Dewar,    M. 

>Enk.  2,  3,30.  16637.  (c) 

s  Enk.  2,  3,  30.  *  Enk.  2,  3,  32. 


(a)  The  warrandice,  however,  would  not  protect  the  widow  against  addi- 
tional taxes  imposed  by  statnte. 

(6)  That  is,  some  canse  of  eviction  arising  from  deeds  of  the  granter  in- 
consistent with  the  warrandice. 

{e)  The  point  in  Dewar  was  not  as  to  intimation.  A  bond  had  been  granted 
over  the  subjects  by  the  disponer's  author,  which  had  been  allowed  to  remain 
penonal,  and  of  which  the  disponerwas  not  aware.    He  was  not  himself  infeft, 

H 
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any  view  it  would  be  a  highly  imprudent  omission ;  nor  is  it  a 
valid  defence  that  he  refused  to  defend  it  ;^  but  it  is  a  good  answer 
to  the  action  against  the  seller  that  the  purchaser  defended  the 
action  of  eviction  and  omitted  to  state  the  proper  defence.' 

205.  Where  the  purchaser  has  undertaken  the  defence  of  an 

action  of  eviction,  is  he  entitled  to  payment  of  his 
expenses  from  the  seller  when  the  defence  has  been 
successful,  the  pursuer  being  insolvent;  or  when  it 
has  been  unsuccessful  ? 

(1.)  When  the  defence  has  been  successful,  the  purchaser  is 
not  entitled  to  his  expenses  from  the  seller ;  because  no  claim  on 
the  warrandice  arises  till  eviction.' 

(2.)  When  the  defence  has  been  unsuccessful,  and  not  mis- 
managed, the  seller  is  bound  to  indemnify  the  purchaser  for  his 
expenses ;  because  these  are  a  part  of  his  loss  and  damage  result- 
ing from  the  eviction. 

206.  Where  a  purchaser  sustains  loss  in  consequence  of  a 

latent  defect  in  goods  for  which  he  has  paid  a  full 
price,  has  he  any  claim  against  the  seller,  the  defect 
being  unknown  to  either  party ) 

The  purchaser  has  no  claim  against  the  seller  for  loss  on  the 
goods  occasioned  by  a  defect  unknown  at  the  time  of  the  sale ;  the 
goods,  with  all  their  faults,  being  at  the  risk  of  the  purchaser 
unless  the  seller  shall  have  given  an  express  warranty  of  the 
quality  or  sufficiency  of  the  goods,  or  unless  they  have  been 
expressly  sold  for  a  specified  and  particular  purpose,  in  which  case 
the  seller  is  considered,  without  such  warranty,  to  warrant  that 
the  same  are  fit  for  such  purpose.^  [Rose,  5  R.  603.  Remarks 
on  meaning  of  "  express  warranty."] 

1  Downie,  Slst  Jan.  1815,  F.G.  *  Inglis,  M.  16638. 

>  Inglii,  M.  16638.  M9  &  20  Vict  c.  60,  §  5. 

and  in  his  disposition  he  assigned  the  open  procuratoiy  in  his  favour.  Had  the 
disponee  at  onoe  completed  his  right  by  infeftment,  he  would  have  excluded 
the  bond ;  but  he  delayed  doing  so,  and  in  the  meantime  the  bond  was  made 
real ;  and  the  disponee  having  been  obliged  to  pay  it,  brought  an  action  of  relief 
against  the  disponer,  who  pleaded  that  the  eviction  having  arisen  not  from  any 
act  of  his  and  solely  through  the  delay  in  completing  the  disponee's  right,  he 
was  not  liable ;  but  the  Court  found  that  he  was. 
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(3.)  Clatiae  of  Registration. 

207.  Enumerate  the  different  parts  of  which  the  clause  of 

registration  for  preservation  and  execution  consists. 
(1)  The  consent  to  registration  in  the  judges'  books  j  (2)  the 
purpose  of  registration,  being  for  preservation  and  that  all  neces- 
sary execution  upon  six  days'  charge  may  follow;  (3)  upon  a 
decree  to  be  interponed  to  the  deed ;  and  (4)  the  appointment  by 
the  grantor  of  a  procurator  to  appear  ficiione  jwria  for  him,  and 
consent  to  decree,  (e)  [The  enactments  mentioned  in  the  note  are 
now  superseded  by  section  138  of  the  Consolidation  Act,  1868, 
which  expressly  provides  that  the  short  clause  of  registration  is 
applicable  to  all  deeds,  whether  relating  to  land  or  not.] 

208.  From   what   origin  is  the  clause  of   registration  for 

execution  said  to  be  derived ;  and  on  what  principle 
does  diligence  on  a  registered  bond  proceed  1 

(1.)  The  clause  of  registration  for  execution  is  said  to  be 
derived  from  the  juratory  clause  of  performance  and  consent  to  ex- 
communication inserted  in  deeds  before  the  Reformation,  on  which, 
upon  failure  of  the  grantor,  letters  of  cursing  were  issued  against 
him  by  the  authority  of  the  Ecclesiastical  Courts,  followed,  in  the 


(e)  It  IB  not  now  neoeasary  to  insert  those  particolars  in  the  clftuse  of  re- 
gistration. In  the  form  of  a  bond  and  disposition  in  secority  in  Schedule 
(A),  annexed  to  the  10  &  11  Vict.  c.  50,  the  clause  is  simply  *'I  consent  to 
registration  for  preservation  and  execution,"  which  it  is  declared,  by  §  2  of 
the  Act,  "shall  import  a  consent  to  registration  and  a  procuratory  for  regis- 
tration in  the  books  of  Council  and  Session,  or  other  judges*  books,  competent 
for  preservation,  and  that  letters  of  homing  on  six  days*  charge,  and  all 
other  necessary  execution,  may  pass  on  a  decree  to  be  interponed  thereto." 
The  Schedule  (A),  annexed  to  the  Act  10  &  11  Vict,  c  48,  contains  the 
following  form  of  the  clause  to  be  inserted  in  dispositions,  viz. — **  I  consent 
to  registration  hereof  for  preservation  {or^  for  preservation  and  execution)," 
which  is  by  §  3  of  the  Act  declared  to  have  the  same  import  and  meaning 
as  is  above  stated;  and  by  "The  Titles  to  Land  {SeoOcaid)  Act,  1860," 
I  80,  it  is  declared  that  "The  short  clauses  of  consent  to  registration  for 
preservation,  and  for  preservation  and  execution,  set  forth  in  the  Schedule 
(A),  annexed  to  the  Act  10  &  11  Vict  c.  48,  shall,  when  occurring  in 
any  deed  or  writing  whatever,  have  the  like  meam'ng  and  import  as  by  the 
said  Act  is  attributed  to  them  when  occurring  in  any  disposition,  conveyance, 
deed,  or  instrument  referred  to  in  the  first  section  of  the  said  Act."  The  short 
form  may  therefore  now  be  used  in  all  deeds  containing  a  clause  of  registration. 
Bee  Dimpsey,  17th  July,  1868,  1  M'P.  1126. 
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event  of  his  continaixig  ''  obstinate  and  unrepentant/'  by  letters 
of  caption  in  the  sovereign's  name/ 

(2.)  A  registered  bond  is,  in  principle,  a  judicial  decree  pro- 
nounced, Jtctione  juris,  on  the  appearance  of  the  granter,  by  his 
procurator,  before  the  judge,  and  consenting  that  sentence  should 
go  out  against  him,  conform  to  the  deed.  The  decree  being  regu- 
lated by  the  terms  of  the  deed,  and  the  deed  being  the  only  war- 
rant of  the  decree,  it  is  copied  into  the  Books  of  the  Court,  and  an 
extract  of  the  procedure  given  out,  under  the  hands  of  the  clerk 
for  the  purpose  of  execution.' 

209.  What  reason  is  there  to  suppose  that  the  formality  of 
attendance  and  consent  to  decree  of  registration  were 
ever  observed  ? 

(1.)  In  Queen  Mary's  Instructions  to  the  Commissaries,  given 
in  the  year  1563,  it  is  declared  to  be  lawful  to  the  commissaries  to 
cause  their  clerks  register  contracts,  obligations,  and  other  writs, 
given  in  scriptia,  subscribed  by  the  parties,  or  by  notaries  at  their 
command,  in  their  books;  but  it, is  provided  that  no  contract,  ob- 
ligation, or  other  writ,  be  received  or  registered  without  the  judge 
being  present  to  hear  the  same  read,  and  interpone  his  authority 
thereto.* 

(2.)  The  Act  1584,  a  4,  dispensed  with  the  sealing  of  deeds 
which  contained  a  consent  to  registration  in  any  judge's  books,  on 
the  ground  that  registration  is  '^  ane  greater  solemn  act  nor  the 
sealing  thereof;"  the  solemnity  of  the  act  consisting  in  the 
granter's  appearing  before  the  judge  to  assent  to  decree  in  terms 
of  the  deed,  and  thus  adopting  it  in  presence  of  the  Court 

(3.)  The  Act  1597,  a  269,  ordained  that  all  homings,  inhibi- 
tions, &Cy  shoidd  be  registered  in  time  coming,  either  judicially  or 
before  a  notary  and  four  witnesses  besides  the  ordinary  clerk. 

(4.)  By  Act  of  Sederunt,  9th  December,  1 670,  warrant  is  granted 
to  the  Lord  Clerk-Register,  and  his  deputes,  to  insert  the  consent 
of  advocates  as  procurators  to  the  registration  in  bonds,  contracts, 
and  other  writs  given  in  for  registration,  as  they  were  in  use  to  do 
formerly,  and  to  give  out  extracts  thereof,  notwithstanding  that 
the  advocates  do  not  subscribe  their  consent ;  and  it  is  declared, 

1  Rom  Lect.  i.  95  and  105  H  teq,  >  Balfour's   Praot    658    {tub   t«o» 

'  Bow  Lect.  i.  98  ei  9eq.  ConmuaBariat). 
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that  extracts  cannot  be  quarrelled  upon  the  ground  that  the  advo- 
cates' consent  to  the  registration  is  not  subscribed. 

210.  Mention  a  form  in  English  practice  analogous  to  the 

Scottish  decree  of  registration. 

The  English  warrant  of  attorney  to  confess  a  judgment  is 
analogous  to  the  decree  of  registration,  being  a  mandate  granted 
by  the  debtor  to  some  nominee  of  the  creditor,  to  consent  that  de- 
cree be  pronounced  against  him  in  favour  of  the  creditor  for  the 
amount  of  the  debt.^ 

211.  What  is  the  meaning  of  the  words,  "  and  for  the  greater 

security,  I  consent,  &c.,"  introductory  to  the  old  form 
of  the  clause  of  registration,  as  in  Dallas'  Styles  f 

The  words,  "  for  the  greater  security,"  referred  to  the  ancient 
rule  of  law,  by  which  priority  in  preferences  depended  on  the  date 
of  the  decree  and  not  of  the  diligence.'* 

212.  What  is  the  meaning  of  the  blank  and  the  "  &c."  occur- 

ring in  the  clause,  "  and  thereto  constitute 

my  procurators,  &c."  ? 

The  blank  is  for  the  name  of  the  granter's  procurator  appointed 
for  the  purpose  of  consenting  to  decree  of  registration ;  and  the 
"&c"  la  in  place  of  the  full  enumeration  of  the  procurator's 
powers,  which  formerly  were  subjoined  to  the  clause.' 

218.  On  what  principles  were  deeds  formerly  not  registrable 

after  the  death  of  the  granter  or  grantee,  and  by  what 

authority  was  registration  made  competent  after  the 

parties'  decease  ? 

The  principles  on  which  deeds  formerly  could  not  be  registered 

after  the  death  either  of  the  granter  or  grantee  were,  tJiat  the 

procuratory  for  registration,  being  a  mandate,  fell  by  the  death  of 

the  parties ;  and  that  registration  was  a  decree  of  consent,  which 

required  actor  et  reus,*    The  inconvenience  resulting  from  this 

rule  was  removed,  as  regarded  the  grantee,  by  the  Act  1693,  c.  15, 

which  authorised  the  registration  of  writs,  after  the  death  of  the 

creditor,  upon  production  of  the  title  of  the  holder,  whether  a  ser- 

*  Roa  Lect  L  96 ;  Menzies  L«ct  '  Menzies  Lect  158  (168). 

156  (161).  ^  Hoes  Lect.  i.  117. 

s  Rom  lioot.  L  102, 112. 
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Tice,  confirmed  testament,  or  assignation;  and  by  the  Act  1696^ 
c.  39,  it  is  declared  that  all  bonds,  dispositions,  and  other  regis- 
trable writs  may  be  registered  after,  in  the  same  manner  as  before, 
the  granter^s  death.  In  practice,  the  provision  in  the  former  of 
these  acts,  requiring  the  production  of  the  title,  is  now  disregarded. 

214.  May  deeds  be  registered  for  preservation,  publication,  or 

execution,  without  a  clause  of  registration  I 

(I.)  Without.a  clause  of  registration  deeds  cannot  be  r^stered 
for  preservation  in  the  Begister  of  Deeds ;  but  they  may  be  regis- 
tered in.  the  Register  of  Probative  Writa*  [See  31  &  32  Vict  a 
34,  §  2.     Probative  writs  are  now  kept  at  the  Register.] 

(2.)  All  deeds,  instruments,  and  decrees,  relating  to  heritage,* 
and  long  leases,  assignations,  and  extracts  thereof,*  may  be  regis- 
tered for  publication  in  the  Register  of  Sasines,  without  a  clause 
of  registration. (A)  [From  31st  December,  1868,  all  writs  recorded 
in  the  General  Register  of  Sasines  require  warrants  of  registra- 
tion.] 

(3.)  Crown  charters  are  r^;istered  in  the  Register  of  the  Great 
Seal,  without  a  clause. 

(4.)  Deeds  cannot  be  registered  for  execution  without  a  clause 
for  that  purpose ;  except  protests  of  bills  and  notes,^  and  Exche- 
quer bonds." 

215.  What  is  the  duration  of  a  charge  on  a  registered  deed  or 

bill  protest;   and  in  what  cases  is  it  limited  to  six 
days,  without -an  express  consent  f 

Without  an  express  limitation,  the  duration  of  a  charge  on  a 
registered  deed  is  fifteen  days ;  but  the  charge  upon  a  bill  protest, 
and  upon  registered  deeds  granted  under  the  Lands  Transference 
Act,(«)  the  Heritable  Securities  Acts,  and  the  Registration  of 
Leases  Act  are  limited  to  six  days,  without  an  express  consent  to 

1  1698,  0.  4..  «  1681,  c.  20  ;  1696,  o.  86,  12  Geo. 

«  21  A  22  Vict  c.  76.{^)  III.  c  72. 

s  20  fc  21  Vict  c.  26,  §  1.  M9  &  20  Vict,  a  56. 


(9)  |§  1  and  86.  This  Act  (Titles  to  Land  Act,  1858)  applies  to  lands  not 
held  biugage.  The  28  k  24  Vict  c.  148  (Titles  to  Land  Act,  1860)  contains 
similar  proTisions  as  to  lands  held  burgage  ;  §§  2,  8,  and  18. 

(h)  But  in  certain  cases  warrant  of  registration  is  required. 

{%)  10  k  11  Vict  a  48,  and  c  49. 
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that  effect     [The  provisions  of  the  two  first-named  Acts  are  sub- 
stantially repeated  in  the  Consolidation  Act,  1868.] 

216.  Enumerate  the  registers  for  publication  [as  existing 
prior  to  31st  December,  1868]. 

(1)  General  and  Particular  Register  of  Sasines ;  (2)  Register 
of  Entails ;  (3)  Register  of  Adjudications ;  (4)  General  and  Par- 
ticular R^pster  of  Inhibitions ;  (5)  Register  of  Interdictions ;  (6) 
Registers  of  Inventories  of  Heirs  entering  cum  beneficio  inven- 
iarii;{k)  (7)  Register  of  Interruptions  of  Prescriptions. 

[217.  Enumerate  the  Registers  for  publication  now  subsisting. 

(1)  General  Register  of  Sasines,  divided  into  counties;  (2) 
Register  of  Entails;  (3)  General  Register  of  Inhibitions  and 
Adjudications ;  (4)  the  Burgh  Register  of  Sasines  for  lands  in  each 
royal  burgh  in  which  such  a  register  has  been  in  use  to  be  kept] 

218.  Enumerate  the  local  registers  [as  existing  prior  to  31st 
December,  1868];  specify  the  description  of  instru- 
ments for  which  they  are  respectively  intended ;  and 
state  which  of  them  were  transmitted  to  the  General 
Register  House. 

(1.)  County  Register  of  Deeds,  for  all  descriptions  of  deeds 
containing  a  clause  of  registration,  except  charters,  (^)  and  for 
bills  and  notes.  Extracts  from  these  registers  do  not  warrant 
execution  against  parties  not  resident  within  the  jurisdiction. 

(2.)  County  Register  of  Probative  Writs,  for  all  deeds  not  con- 
taining a  clause  of  Registration. 

(3.)  Particular  Register  of  Sasines,  for  instraments  relating  to 
lands  within  the  district 

(4.)  Particular  Register  of  Inhibitions,  for  inhibitions  against 
parties  having  lands  within  the  district 

(5.)  Burgh  Register  of  Deeds ;  and 

(6.)  Burgh  RegLBter  of  Probative  Writs,  for  deeds  and  writs 
by  bm^^esses  or  parties  domiciled  within  the  burgh. 

(7.)  Buigh  Register  of  Sasines,  for  subjects  held  in  burgage 
tenure. 

(I;)  In  oooseqtieiice  of  the  altentioiui  in  the  practice  as  to  the  service  of 
hdxi,  introduced  by  the  10  &  11  Vict  c.  47,  this  register  is  now  in  dirase. 
(2)  And  deeds  of  entail. 
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The  Particular  Begisters  of  Sasines  and  Inhibitions  for  the 
county  were  transmitted  periodically  to  the  General  Register  House, 
the  others  remained  permanently  in  their  respective  localities. 

[219.  What  local  registers  still  subsist  t 

The  Sheriff-Court  Books  of  each  county,  and  the  Burgh-Court 
Books  of  each  burgh  having  such  a  court,  in  all  which  registers 
deeds  and  probative  writs  may  be  recorded  for  preservation  :  the 
Burgh  Roisters  of  Sasines  above  mentioned  wherein  deeds  are 
recorded  for  publication.] 

[S20.  Enumerate  briefly  the  leading  enactments  of  the  Lands 
Begisters  (Scotland)  Act,  1868. 

(1)  The  General  Begister  of  Sasines  is  divided  into  counties. 
(2)  A  writ  comprising  lands  in  more  than  one  county  is  recorded 
at  length  in  the  division  for  one  county,  and  by  memorandum  in 
others.  (3)  All  writs  are  to  have  a  warrant  of  registration  speci- 
fying the  county  or  counties.  (4)  Writs  may  be  transmitted  by 
post  to  the  General  Begister.  (5)  All  Particular  Begisters  of 
Sasines  are  to  be  discontinued  not  later  than  31st  December,  1871. 
(6)  With  a  special  form  of  warrant  registration  in  the  Sasine 
Begister  is  to  be  equivalent  to  registration  in  the  Books  of  Council 
and  Session.  (7)  The  Begister  of  Interruptions  of  Prescriptions  is 
discontinued.  (8)  The  Particular  Begisters  of  Inhibitions  and 
Interdictions  are  abolished.  (9)  The  General  Begisters  of  Inhi- 
bitions and  Adjudications  are  to  form  one  register.] 

221.  Within  what  time  must  a  deed  be  recorded  after  pre- 
sentation ;  may  it  be  borrowed  up  after  its  ingiving ; 
and  if  so,  upon  what  conditions  ? 

By  the  Act  1685,  c  38,  the  deed  must  be  recorded  within 
twelve  months  after  the  date  of  presentation;  but  it  may  be 
boiTOwed  up  within  six  months  if  it  has  not  been  booked.  [See, 
however,  addition  to  An&  36.]  The  Act  applies  only  to  deeds 
Recorded  in  the  Books  of  Council  and  Session.  After  a  deed  has 
been  recorded,  it  cannot  be  removed  from  the  register  unless  by 
warrant  of  the  Court,  which  will  be  given  only  on  proof  of  neces- 
sity, and  of  the  insufficiency  of  an  extract.  If  production  of  a 
deed  is  required  within  a  reasonable  distance,  it  is  produced  under 
custody  of  an  officer  of  Court ;  and  when  it  is  necessary  to  send  it 
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to  a  great  distanoe,  surety  must  be  given  for  its  safe  return  within 
a  certain  period,  and  an  extract  duly  authenticated  is,  in  the 
meantime^  lodged  in  its  stead,  ^(n) 

S22.  Does  action  lie  at  the  instance  of  a  merchant  against  a 
trade  protection  society  for  publishing  his  name  in  a 
list  of  dishonoured  bills  copied  from  the  Register  of 
Protests,  for  the  information  of  its  members,  the  bill  in 
question  having  been  granted  for  the  accommodation 
of  another ) 

Action  in  the  ordinaiy  case  does  not  lie  against  the  society ; 
because  aU  records  are  by  statute  made  patent  to  the  public,  and 
decrees  of  registration  being  equally  open  to  the  public,  may  be 
published  as  decrees  inforo  corUenUoso} 

(4.)  Testing  Clavse, 
(See  Solemnities  of  Deeds,  page  1.)  (o) 

X.  BLANK  WRITS. 

223.  What  is  the  effect  of  blanks  in  settlements,  and  of  bonds 
blank  in  the  creditor's  name  t    State  the  reasons. 

(1.)  Important   blanks  in  settlements  annul  (/?)  the  deed  at 


1  Menses  Lect  164  (170)  et  seq.,  *  Newton,  10th  March,  1846,  8  D. 

and  caaea  dted.  667,  reveraed  in  H.  of  L.,  17th  Feb. 

1848,  6  BeU's  App.  176. 


(j»)  A  petition  lately  presented  for  warrant  to  the  Lord  Clerk-Begister, 
or  other  officer  of  recent,  to  exhibit  in  the  Court  of  Chancery  in  England 
certain  deeds  recorded  in  Books  of  Council  and  Session,  was,  after  communi- 
cation with  the  Vice-Chanoellor,  refused,  on  the  ground  that  the  Court's 
oootrol  over  the  deeds  could  not  be  insured  if  they  were  sent  to  England ; 
Young,  2nd  Febu  1866,  4  MT.  344.  In  a  prior  case  (Shedden  v.  Patrick), 
deeds  so  exhibited  in  the  Probate  Court  had  been  taken  from  the  officer,  and 


(o)  By  "The  Companies  Act,  1862,**  the  memorandum  and  articles  of 
asBociation,  and  by  the  Merchant  Shipping  Act  of  1854,  bills  of  sale  or 
venditions,  and  mortgages  of  ships,  do  not  require  testing  clauses  in  the  Scotch 
form ;  Bujpra,  Ans.  8,  note  (e). 

(p)  It  is  not  here  meant  that  such  blanks  necessarily  annul  the  deed  in  Mo. 
Settlonents  generally  contain  provinons  separate  and  independent  of  each 
othor ;  and  where  they  do,  such  of  the  provisions  as  are  not  liable  to  the  objec- 
tion stated  are  Talid,  while  the  others  are  not 
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common  law ;  '*  because  the  duty  of  a  Court  is  to  construe  and 
give  effect  to  a  party's  expressed  intention,  not  to  construct  for 
him  a  deed  which  he  failed  to  make."^  But  where  the  sub- 
stance  of  the  granter's  meaning  can  be  ascertained,  the  occurrence 
of  blanks  will  not  be  allowed  to  defeat  his  intention ;  and  where  a 
deed  containing  blanks,  even  in  essentials,  confers  on  trustees  or 
other  persons  power  to  fill  up  the  blanks  (r)  it  will  be  effectual' 

(2.)  Bonds  blank  in  the  creditor's  name  are  null  under  the 
Act  1696,  a  25,  for  the  reason,  that  as  such  deeds  passed  by 
delivery  from  hand  to  hand,  they  were  secure  from  the  plea  of 
compensation ;  their  contents  could  not  be  attached  by  diligence ; 
and  they  could  be  used  for  evading  the  law  of  deathbed."  [Reduc- 
tion on  the  head  of  deathbed  is  not  now  competent] 

224.  What  are  the  provisions  of  the  Act  1696,  c.  25,  anent 
blank  bonds  1 

It  statutes  and  ordains  that  "No  bonds,  assignations,  dispo- 
sitions, or  other  deeds  be  subscribed  blank  in  the  person  or  persons' 

1  DickBon  Evid.  I  352  (§  645).  &  a  328,  p.  Lord  Wynford  (revening 

«  Eweii,{»)  17th  Nov.  1880,  4  W.      6  S.  479). 

>  Dickson  Evid.  I  358  (§  649). 

(r)  The  ezpresrion  here  used  is  perhaps  not  the  xnoet  appropriate  to  oonvey 
the  meaning  intended,  and  it  is  just  poeaible  may  canse  miBapprehension,  aa 
such  blanks  in  settlements  are  never  filled  up  in  the  deeds ;  and  the  practical 
qaestion  that  arises  is,  whether  some  provision  or  beqaest  (generally  for 
charities),  being  indefinite  or  incomplete  in  its  terms,  is  void  from  uncertainty, 
or  power  hss  been  given  to  the  tmstees  or  others  to  supply  what  may  be 
wanting,  and  so  make  it  effectual 

{$)  In  Ewen,  the  deed  did  not  confer  power  on  any  one  to  supply  the 
particulars  that  were  left  blank.  The  Court  of  Session  held  they  were 
unimportant,  and  might  be  supplied  notwithstanding  the  absence  of  such  con* 
ferred  power,  and  so  sustained  the  provision ;  but  the  HoDse  of  Lords  reversed. 
In  connection  with  this  subject,  reference  may  be  made  to  Mags,  of  Dundee, 
26th  June,  1857,  19  D.  918 ;  as  reversed,  H.  of  L.,  11th  May,  1858,  20  D.  9, 
8  Bfaoq.  134,  where  it  was  held  that  the  purpose  to  found  a  hospital  could 
be  gathered  from  testamentary  writings,  though  the  word  *'  hospital  '* 
had  been  deleted,  and  that  the  Court  of  Session  should  prepare  a  scheme 
for  carrying  out  the  purpose ;  and  observed,  that  in  construing  holograph 
teetamentaiy  writings,  words  deleted  may  be  looked  at  as  showing  what 
was  in  the  mind  of  the  testator,  and  that  they  may  even  sometimes  be 
restored,  it  being  a  question  of  evidence  whether  the  deletion  was  intentional 
or  not 
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name  in  whose  &yoar  thej  are  conceived,  and  that  the  foresaid 
person  or  persons  be  either  insert  before  or  at  the  subscribing,  or 
at  least  in  presence  of  the  same  witnesses  who  are  witnesses  to  the 
subscribing  before  the  delivery,  certifying  that  all  writs  otherways 
subscribed  and  delivered  blank,  as  said  is,  shall  be  declared  null ;" 
"  declaring  that  this  Act  shall  not  extend  to  the  indorsation  of 
bills  of  exchange,  or  the  notes  of  any  trading  company." 

225.  What  is  the  description  of  writings  contemplated  by  the 

Act  1696,  and  what  kind  of  writs  are  exempted  from 
its  provisions  1 

The  deeds  contemplated  by  the  statute  are  formal  deeds, 
requiring  the  observance,  when  not  holograph,  of  the  statutory 
solemnities  of  authentication.  Accordingly,  bills  and  notes  blank 
in  the  payee's  name,^  indorsations  of  bills,  drafts  and  orders  in 
re  mercatoria,  and  bills  of  lading,  are  exempted;'  but  the 
documents  usually  termed  iron  scrip^  it  is  thought^  are  struck  at 
by  the  Act\t) 

226.  A  subscribed  and  delivered  to  B  an  obligation,  under- 

taking ''  to  deliver,  when  required,  200  tons  of  iron  to 
the  party  lodging  this  document  with  me;"  and  B 
blank  indorsed  and  delivered  the  writ  to  C,  in  security 
of  advances ;  Has  C  a  good  title  to  sue  for  delivery  of 
the  iron)    State  the  reason. 

No ;  because  the  document  is  struck  at  by  the  statute  as  being 
blank  in  the  creditor's  name,  and  even  although  the  creditor  were 
named  in  the  writ,  it  is  not  transferable  by  indorsation.*(t^) 

1  OgilTie,  28th  June,  1804,  M.App.  8  M'Q.  App.  1,  p.  the  Lord  Chan- 

"  BiU  of  Exchange,"  No.  17.  oeUor. 

*  Dickaon  Evid.  i  854  (§§  651  and  «  Bovil,  §upra  ;  Commercial  Bank, 

788).  27th  May,  1859,  21  D.  864. 

>  Bovfl,  29th  July,  1856,  H.  of  L. 


(0  The  doemnentB  here  referred  to  are  invalid,  bat  not  on  the  ground  here 
stated.    See  note  (u),  bebw. 

(v)  In  the  CAM  of  the  Commercial  Bank,  referred  to,  the  obligation  was 
not  blank  In  the  party's  name ;  its  terms  were — "To  Joseph  Dods,  Esq., 
Glasgow." — (cia<e)^"Sir,  We  hold  on  your  aooonnt,  and  undertake  to  deliver, 
when  required,  to  your  order,  200  tons  of  railway  chairs,  &c.,  we  having  been 
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227.  If  a  completed  entail  were  blank  in  the  first  substitute's 
name,  or  blank  in  the  fourth  substitute's  name,  would 
it  be  binding  on  the  second  substitute,  he  being  the 
institute's  heir-at-law;  or  would  he  be  entitled  to 
take  up  the  estate  as  heir  in  fee-simple  9 

(1.)  If  the  entail  were  blank  in  the  first  substitute's  name,  it 
would  not  be  binding  on  the  second  substitute,  who,  being  the 
institute's  heir-at-law,  could  make  up  titles  to  the  estate  unfettered 
by  the  entail^ 

^  Abernethie,  16th  Jan.  1835,  18  S.  263  ;(v)  Kennedy,  M.  1681. 


paid  the  price  by  Mr.  MacCulloch.    We  are,"  &c.   Six  yean  had  elapeed  before 
any  claim  had  been  made  on  it.    The  Court  ezpreaaed  an  opinion  that  it  had 
been  granted,  not  in  re  mercaloria,  but  as  a  means  of  raising  money  ;  bat  the 
ground  of  judgment  was,  tha>t  it  had  not  been  validly  transmitted  to  the 
pursuers.   In  the  earlier  cases  of  Bovil,  21st  Feb.  1864, 16  D.  619 ;  Mackenzie, 
7th  Dec  1853,  16  D.  129 ;  and  Dimmock,  1st  Feb.  1856,  18  D.  428,  it  was 
deliberately  held  in  the  Court  of  Session  that  such  documents  are  not  struck  at 
by  the  Act  1696,  and  were  transmisaible  by  delivery  or  indorsation,  according 
to  circumstances;  but  when  the  case  of  Bovil  went  to  the  House  of  Lords, 
although  the  judgment  of  the  Court  below,  sustaining  the  daim  for  delivery  of 
the  iron,  was  affirmed,  it  was  so  on  special  grounds,  and  the  principle  of  the 
judgment  was  not  affirmed,  the  Lord  Chancellor  (Cranworth),  on  the  contrary, 
observing  that  he  held  the  document  to  be  invalid.  It  was  after  that  judgment 
in  the  House  of  Lords,  and  in  conformity  with  the  views  there  expressed,  that 
the  case  of  the  Commercial  Bank  was  finally  disposed  of  in  the  Court  of 
Session.     The  objection,  therefore,  to  such  documents,  when  blank,  is  at 
common  law,  and  not  under  the  statute.     Mr.  Skelton,  in  a  note  (Dickson 
Evid.  §  786),  expresses  an  opinion,  that  had  the  document  founded  on  in 
Commercial  Bank  "  passed  between  parties  to  a  sale,  it  would  probably  have 
been  regarded  as  a  writ  in  re  mercatoria,**  in  respect  of  the  party  being  named. 
The  opinion  of  Lord  Chancellor  Cranworth  was  very  strong  against  such 
documents  being  so  regarded  when  blank,  but  there  are  reasons  in  that  case 
which  do  not  apply  to  the  other.     It  may  farther  be  observed,  that  although  a 
special  usage  of  trade  may  confer  the  privilege  of  transmissibility  by  indorsation, 
such  privilege  is  not  necessarily  inherent  in  documents  granted  in  re  mereaioria, 
one  evidence  of  which  is,  that  it  required  a  special  statute  to  make  promissory- 
notes  so  transferable. 

(v)  The  case  of  Abemethie  refers  properly  to  the  second  branch  of  this 
Answer.  The  principle  of  the  rule  here  stated  was  applied  in  Shepherd, 
24th  Jan.  1844,  6  D.  464,  where  the  name  of  the  first  substitute  or  oondl- 
tioiud  institute  being  written  on  an  erasure  wherever  it  occurred  throughout 
the  deed,  it  was  held  that  this  was  a  vitiation  in  iubitanUaUbui,  and  fatal  to 
the  whole  entaiL  This  case,  however,  was  one^  not  under  the  statute,  bat 
at  common  law. 
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(2.)  If  the  entail  were  blank  only  in  the  fourth  sabatitute's 
name,  it  would  be  binding  on  the  second ;  as  a  blank  in  the  name 
of  a  postponed  substitute  does  not  annul  an  entail  as  regards  sub- 
stitutes nominated  before  him.^ 

228.  Is  it  a  relevant  objection  to  a  bond  that  the  sum  was 

not  filled  up  when  it  was  signed  1 

No ;  there  must  be  an  averment  that  it  was  filled  up  without 
the  consent  and  authority  of  the  granter,  or  an  allegation  that  it 
was  not  completed  before  delivery.'(a3) 

229.  A  grants  to  B  a  letter  of  guarantee  "  for  any  goods 

which  you  may  furnish  to  C,  to  the  amount  oi  £  ;" 
Is  the  guarantee  binding? 

The  guarantee  is  binding,  being  held  not  to  be  blank  in  8ub- 
atofUicUibuSy  but  to  contain  a  proposed  limitation,  which  had  been 
departed  from.' 

230.  Where  blanks  in  a  settlement  are  filled  up  by  a  person 

authorised  by  the  deed  itself,  or  in  compliance  with 
the  granter's  directions  contained  in  a  separate  im- 
probative  writing ;  What  is  the  effect  of  the  deed,  the 
blanks  being  essential  1 


^  Abemethie,  supra.  '  Buchanan,  17th  June,  1828,  6  S. 

*  BaiUie,  25th   June,  1828,  6  S.       986. 
1016  ;  £.  of  Buchan,  25th  Feb.  1857, 
19  D.  55L 

{x)  The  important  point  in  this  question  is,  On  whom  does  the  otitis  lie  ? 
Must  the  pursuer  prove  that  the  blank  was  not,  or  the  defender  that  it  was, 
filled  up  with  his,  the  pursuer's  authority  ?  In  E.  of  Buchanan  (cited)  it  was 
held  that  the  pursuer  was  not  bound  to  put  in  issue  anything,  but  that  the  blank 
was  in  the  deed  when  subscribed,  and  that  the  defenders  must  show  that  it  was 
filled  up  with  his  authority ;  but  the  case  was  peculiar,  the  deed  being  not  an 
otdinary  bond  for  repayment  of  a  principal  sum,  but  a  redeemable  bond  of 
annuity  and  disposition  in  security,  and  the  blank  left  being  for  the  redemp- 
tion money,  the  amount  of  which,  it  was  said,  had  not  been  calculated  at  the 
time  of  signing.  Lord  Cowan  expressed  doubts  as  to  adopting  the  rule  as  to 
•AIM  as  a  general  one.  In  Baillie  (also  dted)  a  somewhat  di£Ferent  view  seems 
to  have  been  taken  as  to  what  it  is  incumbent  on  the  pursuer  of  such  an  action 
to  aver  and  prove,  but  the  case^  which  referred  to  an  ordinary  bond,  is  very 
ahortly  reported. 
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(1.)  Where  the  blanks  are  filled  up  by  a  person  authorised  hj 
the  deed  itself,  it  is  effectual ;  on  the  principle  that  it  is  lawful 
for  a  testator  to  put  the  disposal  of  his  property  at  the  will  and 
discretion  of  another.^(y) 

(2.)  Where  the  blanks  are  filled  up  under  separate  directions 
the  deed  is  inyalid,  both  under  the  Act  1696,  and  at  common 
law.»(«) 


1  Hill,  14th  Dec.  1824,  3  S.  889 ;  >  Pentknd,  22nd  May,  1829,  7  a 

Ewan,  17th  Nov.  1880,  4  W  &  S.      640. 
846 ;  p.  Lord  Wynford. 


{y)  The  qnestioiis  involved  in  the  caBes  here  referred  to  were  not  as  to 
filling  up  blanks  in  deeds,  bat  whether  certain  bequests  or  directions  were 
void  from  uncertainty.  In  Hill,  there  was  no  blank  in  the  deed.  It  contained 
a  general  direction  to  the  trustees  to  apply  the  residue  for  behoof  of  such 
charitable  institutions  as  they  might  think  proper ;  and  thu  was  held  effeotuaL 
As  to  Ewan,  see  mprOf  note  («),  under  Ans.  223. 

(z)  1.  Under  the  Act  1696. — In  the  case  of  Abemethie,  suprOf  Ans.  227, 
one  question  raised,  but  not  reqturing  to  be  decided,  and  on  which  the  judges 
expressly  reserved  their  opinion,  was  whether  a  deed  signed  with  a  party's 
name  blank,  which  was  afterwards  filled  up  in  terms  of  a  separate  letter  of  in- 
structions, was  valid  under  the  Act.    Without  venturing  to  .anticipate  what 
the  judgment  may  be  when  the  point  arises,  there  seems  to  be  ground  for 
maintaining  the  validity,  under  the  Act,  of  a  deed  with  the  name  inserted  in 
the  manner  here  stated.     All  that  the  Act  requires  is  that  the  name  "be 
insert,  in  presence  of  the  same  witnesses  who  are  witnesses  to  the  subscribing 
before  the  delivery."     Now,  assuming  the  condition  as  to  the  witnesses  to  have, 
been  observed,  and  the  insertion  of  the  name  to  have  been  before  deliveiy, 
then  the  only  question  that  could  arise  would  be  as  to  the  authority  to  insert 
the  name,  but  the  Act  contains  no  provision  as  to  this,  so  that  it  could  be 
given,  and,  if  necessary,  proved  in  the  same  way  as  the  authority  to  prepare 
the  deed,  for  which  there  is  no  prescribed  mode,  and  of  which  a  holograph 
letter  (as  in  Abemethie)  seems  to  afford  sufficient  evidence.    The  granter^s 
presence  at  the  insertion  is  not  required  by  the  Act,  but  might  also  be  suffi- 
cient for  the  purpose.    Further,  if  it  was  set  forth  in  the  testing  dause  that 
the  name  had  been  inserted  in  presence  of  the  subscribing  witnesses  before 
deli^evy,  and  the  writer  of  the  name,  where  different  from  the  writer  of  the 
deed,  named  and  designed,  the  deed  would  seem  to  be  in  all  respects  proba* 
tive,  and  the  Act  sufficiently  complied  with.     Without  such  precautions  in 
the  testing  clause,  the  ontu  of  proving  that  the  Act  had  been  complied  with 
might,  in  case  of  challenge,  be  laid  on  the  party  proponing  the  deed.    It 
does  not  appear  from  the  report  whether  in  Kennedy  the  provision  of  the  Act 
as  to  the  witnesses  had  been,  and  from  the  Session  papers  it  would  appear  that 
in  Abemethie  it  had  not  been,  complied  with.    There  does  not  seem  to  be  very 
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28L  Where  a  person  executes  a  settlement,  blank,  in  name 
of  one  of  the  substitutes,  and  afterwards  executes  a 
docquet  written  on  the  deed,  but  before  different  wit- 
nesses, mentioning  whose  name  he  wished  inserted ; 
Is  the  blank  substitution  validly  filled  up,  and  is  the 
docquet  effectual  to  any  extent  1 

The  blank  substitution  in  the  deed  is  not  validly  filled  up ; 
because  the  Act  1696  requires  that  blanks  be  filled  up  before 
the  same  witnesses  who  are  witnesses  to  the  subscribing  before 
delivery  ;(&)    but   the  docquet   may   be  sustained   as   an   inde- 


much  information  on  this  subject  in  the  booka,  but  in  Donaldson,  M.  9081,  it 
eeems  to  have  been  held  that  all  that  was  neceasary  to  support  such  a  deed  was 
to  prove  that  it  had  been  ''filled  up  with  the  disponee'a  name  in  the  presence 
of  the  witnesses  signing  to  the  same."  It  may  also  be  observed  that,  in 
Kennedy,  the  writer  of  the  docquet  on  the  disposition  was  the  person  thereby 
authorised  to  insert  the  names  in  the  disposition  itself,  so  that  the  absence  of 
the  witnesses  to  the  subscribing  of  it  may  not  improbably  have  been  the  reason 
why  the  course  adopted  was  followed  instead  of  the  natural  one,  of  at  once 
inserting  the  names  in  the  disposition. 

2.  At  common  law. — Pentland's  case  here  cited,  is  not  in  point.  Two 
deeds,  one  complete,  and  the  other  having  blanks  left  to  allow  of  alteration, 
were  prepared  without  instructions  from  the  granter,  and  sent  to  him  in  India, 
and  both  were  said  to  have  been  signed  and  returned  by  separate  conveyances. 
The  complete  deed  never  arrived,  but  the  other  did,  signed,  and,  as  was  said, 
approved  of,  whereupon  the  agents  filled  up  the  blanks,  so  as  to  make  it 
correspond  with  the  other.  The  deed  was  found  null ;  but,  without  the  other 
deed,  of  which  time  was  allowed  to  prove  the  tenor,  there  was  not  even  by 
inference  any  direction  to  fill  up  the  blanks,  or  evidence  of  how  it  was  to  be 
done ;  moreover,  it  could  not  be  done  before  the  same  witnesses ;  and  in  the 
later  case  of  Abemethie,  8upra,  where,  however,  the  letter  was  holograph,  the 
point  as  to  inserting  a  party's  name  was  held  to  be  open. 

This  Answer,  in  ita  second  branch,  does  not  meet  the  question,  the  impro- 
bative  element  being  omitted ;  but  keeping  in  view  the  principles  adopted  in 
the  cases  dted,  rapra,  note  (n),  p.  25,  as  to  separate  writings  relating  to  deeds 
of  settlement,  the  distinction  pointed  at  in  the  Question  in  respect  of  impro- 
bative  writings  is  at  least  too  broad  at  common  law. 

(6)  This  is  a  correct  statement  of  the  law,  but  it  will  be  observed  that  the 
point  here  answered  is  not  that  put  in  the  question,  which  mentiona  the  wit- 
nesses to  the  authority,  a  matter  about  which  the  Act  says  nothing,  but  does 
not  state  whether  or  not  the  blank  was  filled  up  before  the  same  witnesses 
who  were  witnesses  to  the  subscribing ;  on  the  answer  to  which  depends  in 
this  respect  the  question  as  to  the  validity  of  the  insertion.  See  note  (z),  under 
Ank.  280. 
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pendent  deed  of  substitution  in  favour  of  the  persons  named 
in  it.'(c) 

1  Kennedy,  M.  1681. 


(c)  It  is  to  be  regretted  that  the  author  of  the  work  did  not  throughout 
this  title  keep  the  questions  as  to  deeds  under  the  Act  1696,  c.  25,  and  those 
at  oommon  law,  separate,  as  this  would  probably  have  brought  out  more 
clearly  the  distinctions  between  the  two  classes  of  cases.  The  Act  deals 
exdusiTely  with  the  grantee's  name  and  its  insertion  in  the  deed,  which,  if 
not  made  before  subscription,  must  be  before  deliveiy,  and  in  that  case  in  the 
way  prescribed.  The  common  law  applies  to  other  material  blanks  as  well  as 
the  name,  such  as  the  subject  conveyed,  the  sum  in  bonds,  &c.,  appearing  in 
deeds  of  settlement  after  delivery,  but  does  not  require  that  these  particulars 
shall  necessarily  be  inserted  before  subscription ;  and  the  questions  that  arise 
under  it  are  not  as  to  filling  up  any  blanks,  or  as  to  when  or  by  what  authority 
blanks  had  been  filled  up,  but  whether  the  purposes  are  in  themselves,  or  can 
by  the  exercise  of  powers  for  that  end  conferred  on  trustees  or  others,  either 
by  the  deed  itself  or  by  separate  writing,  be  made  so  complete  and  definite  that 
they  can  receive  efiect.  Deeds  of  other  descriptions  fall  under  the  operation 
of  other  rules  $  see  Ans.  228,  and  note  (x). 
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PART  IL— DEEDS  RELATING  TO  PERSONAL 

RIGHTS. 


I.  PERSONAL  BOND. 

232.  What  was  the  origin  and  design  of  the  penal  bond  ? 

The  penal  bond,  designed  as  a  device  for  evading  the  prohi- 
bition of  the  Canon  Law  against  usury,  was  founded  on  the  Civil 
Law,  which,  although  it  likewise  condemned  a  return  for  the 
bare  use  of  money,  allowed  damages  to  the  extent  of  double  the 
value  in  sale,  location,  and  certain  other  contracts,  upon  the 
failure  of  the  obligant  in  performance.  The  bond  anciently  in 
use  in  England,  and  bearing  a  close  resemblance  to  the  modem 
form  of  that  writ^  was  an  obligation  by  the  debtor  for  double  the 
amount  of  the  loan,  qualified  sometimes  by  a  memorandum,  either 
separate  or  subjoined,  to  the  elSect  that  if  the  debtor  paid  a  certain 
sum,  at  a  specified  date,  he  should  be  discharged,  otherwise  the 
full  amount  became  due  as  damages.  In  Scotland,  the  lender 
took  a  bond  without  any  allusion  to  interest,  but  with  the  penalty 
of  double  the  amount  upon  failure,  an  exaction  which  was  rigidly 
enforced.' 

233.  What  change  in  the  nature  of  the  bond  was  produced 

by  the  Act  1587,  c.  52  ? 

The  Act  1587,  c.  52,  having  permitted  the  taking  of  interest 
at  the  rate  of  ten  per  cent  per  annum,  or  five  bolls  of  victual,  the 
large  penalty,  intended  to  secure  to  the  creditor  a  return  for  his 
money,  fell  into  disuse,  and  a  clause  of  annualrent  was  intro- 
duced into  the  bond,  along  with  a  provision  that  the  creditor 

^  RoB8  Leci.  i.  19  d  teq.;  Menzies  Lect  187  (193)  et  teq. 

I 
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should  have  power  at  any  time  to  call  up  the  principal  sum.  But 
for  about  forty  years  at  least  before  the  passing  of  the  Act  of 
1587  the  penalty  had  been  restricted  to  interest  and  damages,  as 
appears  from  a  case  reported  by  Balfour,  to  the  effect  that  by  the 
law  of  this  realm,  pcefna  converUionalia,  such  as  a  sum  of  money  ad- 
jected to  any  obligation  in  name  of  penalty,  may  not  be  asked  by 
any  person  unless  *'  in  so  far  as  he  is  interestit,  hurt,  or  skaithit, 
because  all  sic  pams  are  in  ane  manner  usury  and  unhonest, 
made  for  lucre  or  gain.''^ 

234.  What  was  the  nature  of  the  ancient  Scottish  obligation 

called  the  Ticket  1 

The  Ticket  was  an  obligation  by  the  debtor,  containing  an 
acknowledgment  of  the  debt,  and  binding  him  and  his  heirs  to 
pay  the  amount  to  the  creditor,  "  his  heirs  or  assignees,  or  any 
having  his  order,"  at  a  specified  date,  and  under  a  certain  penalty. 
It  was  thus  assignable  by  indorsation,  and  when  blank  indorsed, 
it  was  transferable  by  delivery.' 

235.  What  was  formerly  the  criterion  for  determining  whe- 

ther a  bond  for  a  sum  of  money  was  heritable  or 
moveable  1 

Bonds  for  sums  of  money  were  formerly  adjudged  heritable 
if  they  contained  a  clause  of  annualrent,  as  having  thereby  a 
tract  of  future  time,  and  being  made  ferula  pecunice.  But  where 
it  could  not  be  presumed  that  the  creditor  intended  to  allow  the 
money  to  lie  at  interest,  the  natural  character  of  the  obligation 
prevailed,  and  accordingly,  the  criterion  for  determining  whether 
the  bond  was  heritable  or  moveable  was  the  creditor's  intention, 
as  appearing  from  the  structure  of  the  deed,  to  let  the  money  lie 
AS  an  investment.  And  so — (1)  the  omission  of  the  clause  of  an- 
nualrent made  the  bond  moveable  from  the  first ;  (2)  if  the  bond 
bore  interest,  and  had  a  fixed  term  of  payment,  it  was  moveable 
till  the  teim  of  payment  was  past ;  (3)  if  the  interest  was  payable 
before  the  principal,  the  bond  was  reckoned  heritable  after  the 
term  of  payment  of  the  interest ;  and  (4)  if  the  term  of  payment 

^  Ron  Lect.  t  19  et  aeq. ;  Menzies         *  Ron  Lect  i.  45. 
Lect  187  (193)  et  teq.;  Home,  22nd  '^ 

March,  1648 ;  Balfour  Prac  151. 
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was  distant  or  uncertain,  the  bond  was  acconnted  heritable  from 
the  first ;  because  the  distance  or  uncertainty  of  the  term  of  pay- 
ment ajOforded  evidence  that  the  creditor  intended  from  the  begin- 
ning to  employ  his  money  at  interest  for  a  number  of  yeara* 

236.  What  changes  were  introduced  by  the  Act  1661,  c.  32, 

"concerning  heritable  and  moveable  bonds?*' 

The  Act  1661,  c.  32,  enacted  that  all  contracts  and  obligations 
for  sums  of  money,  containing  a  clause  of  annualrent,  shall  be 
held  to  be  moveable,  and  belong  to  executors  and  next  of  kin, 
unless  they  contain  an  obligation  to  infeft,  or  are  conceived  in 
favour  of  heirs  and  assignees,  secluding  executors,  in  either  of 
which  cases  the  statute  ordained  the  sums  to  be  heritable,  and  to 
pertain  to  the  heir.  But  it  is  declared  that  bonds  with  a  clause  of 
annualrent  shall  remain  in  the  same  condition  as  they  were  be- 
fore the  passing  of  the  Act,  qiLoad  fiscum^  thus  exempting  them 
from  the  operation  of  the  single  escheat,  and  also  as  respects  the 
rights  of  husband  and  wife,  so  that  such  bonds  are  not  affected  by 
thejtLs  mariti  nor  by  the  jtM  relictas. 

237.  Enumerate  the  clauses  of  the  personal  bond. 

(1)  The  narrative ;  (2)  the  obligation  for  the  principal  sum, 
penalty  and  interest ;  (3)  the  consent  to  registration  for  preserva- 
tion and  execution ;  and  (4)  the  testing  clausa 

238.  What  is  the  meaning  of  the  grantor  "acknowledging 

receipt,  renouncing  the  exception  of  not  numerate 
money,  and  all  other  exceptions  to  the  contrary ; ''  a 
clause  which  occurs  in  the  old  style  of  the  bond  1 

This  clause  was  introduced  to  exclude  the  pleas  which  were 
competent  by  the  Civil  Law,  founded  on  the  contract  of  mtUvAinu 
The  part  of  the  lender  under  that  contract  was  to  deliver  the 
money,  and  the  acknowledgment  of  receipt  of  it  discharged  him 
of  his  part  of  the  obligation.  The  exception  of  "  not  numerate 
money"  relates  to  the  case  where  an  acknowledgment  is  taken 
without  delivering  the  sum  by  number  or  count,  which  the  contract 
of  mutuwm  obliged  the  lender  to  do,  and  accordingly  the  borrower 

^  Enk.  2,  2,  9 ;  MenziM  Lect.  189  (196). 
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was  allowed  a  certain  time  to  prove  the  objection,  renounced  by 
this  clause  of  nan  numerata  pecunia} 

239.  What  is  the  liability  of  heirs  inter  ae  for  heritable  and 
moveable  debts,  and  the  order  of  liability  among  heirs 
in  heritage  1 

A  creditor  has  recourse  against  all  the  representatives  and  pro- 
perty of  his  debtor(c)  and  although  the  heir-at-law  is  primarily 
liable  for  the  heritable  debts  and  the  executor  for  those  of  a  per- 
sonal nature,  the  creditor  has  the  option  of  proceeding  against  the 
heir  or  the  executor,  whether  the  debt  be  heritable  or  moveable, 
the  heir  when  sued  having  relief  against  the  executor  if  the  debt 
is  personal,  and  vice  versa.  But  if  the  creditor  proceed  against 
the  heirs  taking  the  heritage,  they  are  entitled  to  the  privilege  of 
discussion;  and, 

(1.)  Where  in  the  obligation  particular  heirs  are  bound,  these 
are  first  called. 

(2.)  Where  the  debt  is  made  a  burden  on  a  particular  subject, 
the  heir  taking  that  subject  is  primarily  liable  in  the  obligation. 

(3.)  Where  one  part  of  an  obligant's  estate  is  burdened  only 
svhsidiarie^  the  representative  in  that  part  is  entitled  to  demand 
the  previous  discussion  of  the  rest. 

(4.)  Where  the  creditor  accepts  of  a  corroborative  obligation 
by  the  heir  who  is  the  proper  debtor,  the  other  representatives  are 
released. 

(5.)  Where  no  such  specialties  occur,  the  order  of  liability 
among  the  heirs  in  heritage  is  as  follows  : — 

1.  The  heir  general 

2.  The    heir   of  conquest.      [Heritage   and    conquest  now 
descend  to  the  same  heir.] 

3.  Heii-s  of  provision,  in  the  following  order  : — 

(1)  The  heir-male  general ;   (2)   the  heir  of  taillie ; 
(3)  the  heir  of  the  marriage.' 

240.  To  whom  does  a  bond  descend,  on  the  creditor's  death 
intestate,  when  conceived  to  him  and  his  heirs,  or  to 

^  BoB8  Lect.   i.  51,  53;  Menzies  >  Stair,  3,  5,  17;  £nk.  8,  8,  52, 

Lect  191  (197).  53  ;  BeU's  Prin.  1985  ;  Britiiih  LineQ 

Co.,  28th  May,  1850,  12  D.  949. 


(c)  Except  where  the  estate  is  entailed. 
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his  heirs-male,  or  to  the  heirs  of  his  body  f  State  the 
reason. 

(1.)  A  bond  conceived  to  the  creditor  and  his  heirs,  falls  to 
his  executors,  because  they  are  Jtceredes  in  mobilibtu,  and  under 
the  Act  1661. 

(2.)  AiVlien  conceived  to  the  creditor  and  his  heirs-male,  execu- 
tors are  excluded,  because  the  destination  is  so  qualified  as  to 
define  a  particular  class  of  heirs. 

(3.)  When  conceived  to  the  creditor  and  the  heirs  of  his  body, 
the  bond  falls  to  his  executors ;  because  the  destination  is  not 
such  as  to  exclude  the  presumption  that  executors  were  meant, 
and  so  take  it  out  of  the  Act  1661.^ 

241.  How  may  a  personal  bond  be  made  to  operate  in  favour 

of  the  heir-at-law  more  extensively  than  his  right  of 
succession  in  heritage  ? 

While  heritable  securities  fall  to  the  creditor's  heir-at-law  [but 
see  infra  under  Heritable  Securities  as  to  change  in  the  law],  the 
arrears  of  interest  due  at  the  creditor's  death  belong  to  his  execu- 
tor. But  if  a  personal  bond  is  taken  to  the  creditor,  and  '<  his 
heirs  and  assignees,  secluding  executors  from  the  said  principal 
sum  and  interest  thereof,"  not  only  does  the  principal  sum  fall 
to  the  heir,  but  he  is  entitled  also  to  the  arrears((2)  of  interest, 
thus  operating  in  his  favour  more  extensively  than  his(6)  right 
of  succession  in  heritage.' 

242.  Where  a  person  has  acquired  the  right  to  two  bonds, 

secluding  executors,  one  by  service,  and  the  other  by 
assignation  to  him  and  his  heirs,  executors,  and 
assignees ;  May  the  bonds  be  transmitted  to  his 
executors  by  testament  ? 

(1.)  The  bond  acquired  by  service  cannot  be  carried  by  testa- 

1  Enk.  2,  2,   11 ;   Menzies  Lect.  >  Mnir,  M.  5524. 

194  (200) ;  Doffs,  111  5429. 


{d)  The  point  m  to  interest  did  not  arise  in  the  case  of  Mnir  referred  ta 
The  qnestion  was  whether  a  bond  secluding  execntors  was  heritable  or  move- 
able, the  creditor  having  died  before  the  term  of  payment. 

(e)  More  correctly — "  his  ordinary  right  of  succession  ;**  because  an  herit- 
able bomd  might  be  made  to  produce  the  same  effect. 
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ment ;  because,  as  such  bonds  are  heritable  of  their  own  nature, 
and  as  service  transmits  rights  precisely  as  they  stood  in  the  per- 
son of  the  deceased,  the  bond  continues  heritable  in  the  person  of 
the  heir,  and  is,  consequently,  incapable  of  transmission  by  his 
testament.^     [Heritage  can  now  be  transmitted  by  testament.] 

(2.)  The  bond  acquired  by  assignation  to  the  party  and  his 
heirs,  executors,  and  assignees,  may  be  transmitted  by  his  testa- 
ment ;  because  by  that  new  destination  the  bond  has  been  rendered 
moveable,  and  the  ordinary  course  of  succession  restored.'(/) 

243.  A  person  who  had  lent  a  sum  of  money  on  a  personal 
bond,  taken  to  himself  and  his  heirs,  secluding 
executors,  and  another  sum  on  a  bond  in  the  ordinary 
terms  to  himself,  and  his  heirs,  executors,  and  assignees, 
died  intestate  before  the  term  of  payment  of  the 
former  bond,  but  after  the  term  of  payment  of  the 
latter ;  How  were  the  rights  of  his  widow  and  children 
thereby  affected  ? 

(1.)  The  bond  taken  to  the  creditor  and  his  heirs,  secluding 
executors,  being  heritable  8^la  ruUura,  falls  exclusively  to  his 
eldest  son  as  his  heir-at-law,  whether  he  had  survived  or  prede- 
ceased the  term  of  payment. 

^  Enk.  2, 2, 12 ;  Mackay,  M.  8224.  >  Sandilands,  M.  5498. 


(/)  Sappose  a  bond  secluding  execnton  was  conveyed  to  a  party,  "  and  hia 
heirs  and  aesigneeB,'*  without  mentioning  execnton,  will  it  continue  heritable 
or  become  moveable  in  his  person  t  In  one  case  where  a  husband  so  oonyeyed 
to  his  wife,  who  suirived  him,  it  was  held  that  their  daughter  must  serve  heir 
to  her  mother  to  take  up  the  right ;  Lockhart,  M.  5498.  In  another  case 
where  a  father  so  conveyed  to  his  eldest  son,  the  bond  was  held  to  be  heritable 
in  his  person  ;  Kennedy,  M.  5499.  But  the  judges,  though  unanimous  in  the 
decision,  were  much  divided  as  to  the  grounds  of  it ;  and  there  were  special- 
ties in  the  case,  inter  cUia,  that  the  assignee,  being  heir,  would  have  succeeded 
to  the  bond  ab  intaiato,  in  which  case  it  would  have  remained  heritable  in  his 
person.  Erskine  (2,  2,  12)  leans  to  the  opinion  that  unless  the  exdusion  of 
executors  be  repeated  in  the  assignation,  the  condition  will  fly  ofl^  and  the 
right  become  penonal ;  but  see  Ross,  4th  July,  1809,  F.C.,  where  a  majority 
of  the  Court  held  that  such  bonds  were  heritable  not  merely  in  virtue  of  the 
destination  contained  in  them,  but  sua  naiura,  and  on  this  the  question  depends. 
In  practice  the  conveyancer  should  take  care  not  to  leave  room  for  doubt  as  to 
the  destination. 
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(2.)  The  bond  taken  to  the  creditor  and  his  heirs,  e;cecutor8, 
and  assignees,  falls  to  the  creditor's  younger  children,  the  widow 
not  being  entitled  to  any  portion  of  it,  which  in  a  question  with 
her  is  accounted  heritable,  as  her  husband,  the  creditor,  survived 
the  term  of  payment 

Si44.  A  granted  a  general  obligation  to  pay  the  debts  of  B, 
and  separately  to  one  creditor  a  bond  of  corroboration 
for  his  principal  sum  and  interest ;  All  the  debts  of 
B  having  ultimately  become  a  burden  upon  A's  suc- 
cession, how  will  his  widow's  claim  upon  his  moveable 
funds  be  affected  by  the  different  obligations  ? 

The  general  obligation  is  moveable,  and  being  therefore  pay- 
able out  of  A's  personal  estate,  diminishes  the  widow's  jus  relictm. 
As  regards  the  debt  for  which  A  had  granted  a  separate  bond  of 
corroboration,  if  he  predeceased  the  term  of  payment,  it  is  likewise 
a  burden  on  the  widow's  right ;  but  if  he  survived  that  term,  it 
does  not  affect  the  jtAS  rdieto!,  because  it  contains  a  clause  of 
annualrent,  and  was  therefore  heritable  quoad  the  widow. ^ 

246.  May  a  bond  excluding  assignees  be  assigned  1 

A  bond  excluding  assignees  may  be  assigned  for  an  onerous 
consideration,  but  not  gratuitously.' 

S!46.  What  is  the  modem  use  of  the  penalty  in  bonds,  and 
how  did  it  come  to  be  fixed  at  a  fifth  part  more  1 

The  modem  use  of  the  penalty  is  to  afford  ready  execution  for 
the  expenses  of  enforcing  the  obligation.  It  is  restrictable  always 
to  the  amount  of  the  expenses  incurred  in  enforcing  payment, 
and  it  relates  only  to  the  common  expenses  of  diligence,  and  not 
to  the  expenses  of  process.  The  Act  1672,  c.  19,  anent  adjudica- 
tions, enacted  that  the  creditor  should  have  as  much  land  adjudged 
as  should  be  equivalent  to  lus  debt  and  interest,  and  a  fifth  part 
more,  because  he  was  obliged  to  take  land  for  his  money  j  and 
hence,  it  is  thought,  the  proportion  of  a  fifth  for  penalty  in  personal 
bonds  derived  its  origin.' 

^  KoM  V.  Gnham,  14th  Nov.  1816,  >  £nk.    3,    3,    86  ;    and    Ivory's 

F.C.  Notes. 

<  Enk.  8, 5, 2 ;  Botwell,  M.  12578. 
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247.  A  having  raised  actions  against  his  debtors  B  and  C, 

on  their  separate  personal  bonds  to  him,  obtained 
decree  in  absence  against  B,  and  decree  in  foro  against 
C,  the  decrees  in  each  case  decerning  for  the  principal 
sum,  interest,  and  penalty,  but  there  was  no  special 
decemiture  for  the  expenses  of  process;  What  did 
the  decree  for  the  penalty  cover  in  each  case  1 

(1.)  The  decree  in  absence  for  the  penalty  covered  the  ex- 
penses of  process,  because  they  were  incurred,  not  in  Utigation, 
but  in  the  steps  necessary  to  enforce  payment. 

(2.)  The  decree  in  faro  for  the  penalty  covered  only  the  dues  of 
extract,  and  the  expenses  of  the  diligence  used  upon  the  decree, 
but  not  the  expenses  of  the  8uit.'(^) 

248.  Is  a  creditor  under  a  bond,  who  has  incurred  expenses 

in  maintaming  the  preference  of  the  security  against 
another  creditor,  entitled  to  be  ranked  for  these  ex- 
penses on  the  estate  of  his  debtor  under  the  penalty 
in  the  bond,  the  Court  having  found  no  expenses  due 
in  the  litigation  1 

Yes ;  because  the  rule,  that  expenses  of  process  incurred  in 
discussing  points  connected  with  the  security  are  not  covered  by 
the  penalty,  is  limited  to  questions  between  the  debtor  and  credi- 
tor themselves,  and  does  not  preclude  the  creditor  from  claiming 
expenses  necessarily  incurred  in  defending  the  right  against  a 
third  party.* 

249.  In  what  cases  may  principal  and  interest  be  accumu- 

lated so  as  to  carry  interest  on  the  whole  ? 

^  Gordon,  M.  10050.  >  Ramsay,  22nd  June,  1826, 4  S.  7S7,{h) 

{g)  There  seems  to  be  no  express  authority  for  the  distinction  taken  in 
this  answer.  The  case  of  Gordon,  cited,  supports  the  statement  in  branch  2, 
but  not  that  in  branch  1 ;  and  it  is  difficult  to  reconcile  with  principle  the 
including  in  the  penalty  in  the  one  case  and  not  in  the  other  the  expense  of 
proceedings  (apart  from  that  occasioned  by  litigation)  which  were  equally  neces- 
sary in  both.  The  true  ground  of  the  decision  in  Grordon's  case  may  have  been 
that,  the  expenses  not  having  been  allowed  in  the  former  process,  the  matter 
was  res  judicata.    See  Bellas  Com.  L  701. 

(A)  See  also  Mein,  26th  Kay,  1829,  7  S.  658 ;  and  Orr,  20th  June,  1889, 1  P. 
1046 ;  and  Bell's  Com.  L  701. 
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(1.)  When  a  debt  has  been  made  the  subject  of  a  judicial 
demand,  interest  runs  on  the  principal  and  interest  accumulated, 
as  at  the  date  of  the  demand,  the  debtor  being  in  mora  after  the 
demand.(«) 

(2.)  After  denunciation,  or  after  registration  of  an  expired 
cha]^e,(^)  interest  is  due  on  the  whole  sum  as  accumulated  in  the 
diligence. 

(3.)  In  judicial  sales  the  debt  and  interest  are  held  to  be 
accumulated  as  at  the  date  of  payment  of  the  pTica(Z) 

(4.)  The  principal  and  interest  are  accumulated  in  adjudica- 
tions when  followed  by  decree. 

(5.)  The  principal  and  interest  due  may  be  accumulated  by  a 
bond  of  corroboration. 

(6.)  Accumulation  of  interest  is  allowed  on  bankers'  accounts 
periodically  settled,  and  on  writers'  accounts  of  cash  transactions 
settled  annually  like  bankers',  (m) 

(7.)  Interest  is  gi^en,  by  decree  of  the  House  of  Lords,  on  the 
interest  included  in  judicial  accumulations. 

(8.)  A  cautioner  paying  principal  and  interest  is  entitled  to 
charge  interest  upon  the  accumulated  sum. 

(9.)  Tutors,  curators,  and  factors  are  bound  to  accumulate 
money  in  their  hands  annually,  so  as  to  carry  interest  on  the 
acciunulation.^ 

250.  What  is  the  duty  of  judicial  factors  under  the  Pupils 
Protection  Act,  with  respect  to  money  coming  into 
their  hands,  and  what  liabilities  do  they  incur  by 
neglecting  that  duty  f 

Under  the  Pupils  Protection  Act,  judicial  factors  are  required 

^  BeU's  Com.  L  358  (i.  696). 


(«)  See  M  to  acotimulfttion  of  interest  after  citation ;  Madean,  Ifith  Feb. 
1856, 18  D.  609 ;  I>onald8on,  Srd  March,  1860,  22  D.  937 ;  and  in  H.  of  L. 
(Smith),  20th  July,  1864,  2  M*P.  86.  In  Donaldson,  interest  was  allowed, 
thoogh  not  canduded  for. 

{k)  In  the  register  of  homings. 

(0  See  as  to  interest  on  the  price  in  judicial  sa^es ;  Gordon,  22nd  Feb* 
1848, 10  D.  751. 

(m)  See  Qaeensbenry's  Ezecuton,  23rd  May,  1822,  1  S.  428,  and  21st  Deo. 
1826,  5  a  180. 
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to  lodge  money  coming  into  their  hands,  in  a  chartered  bank,(n) 
in  a  separate  account  or  deposit,  and  if  they  keep  in  their  hands 
a  lai^r  sum  than  fifty  pounds  for  more  than  ten  days,  they  are 
chargeable  with  interest  at  the  rate  of  twenty  per  cent,  on  the 
excess;  and,  unless  the  money  has  been  so  kept  from  innocent 
causes,  they  are  liable  to  be  dismissed  from  office,  and  have  no 
claim  for  commission.^ 

26L  When  the  interest  on  a  bond  is  to  be  restricted  to  a 
lower  per  eentage  than  the  current  rate ;  How  ought 
this  to  be  done,  having  regard  to  the  interests  of  the 
lender  1 

A  clause  ought  to  be  inserted  in  the  bond,  to  the  effect  that 
in  case  the  borrower  should  fail  to  pay  the  interest  at  the  reduced 
rate,  within  a  certain  time  after  each  term,  interest  at  five  per 
cent,  should  be  payable  by  him,  and  that  diligence  should  pass 
against  him  accordingly;  or  the  rate  may  be  stated  at  five  per 
cent,  in  the  bond,  and  restricted  by  a  holograph  letter  by  the 
lender  to  the  borrower,  declaring  that  only  the  lower  rate  should 
be  exigible  so  long  as  it  is  regularly  paid.'(o) 

252.  What  is  the  beneficium  divisionis;  and  what  terms 
confer  it  ? 

The  beneficium  divisionis  is  a  right  derived  from  the  civil  law, 
by  which  any  of  the  obligants  is  entitled  to  insist  that  the  whole 
debt  shall  not  be  demanded  from  him  alone,  but  divided  in  equal 
shares  among  all  the  parties  bound,  and  each  sued  for  his  own 
share  only.'  The  right  is  conferred— (1)  at  common  law,  where 
the  parties  are  bound  simply  without  any  express  words,  as  **  A,  B, 
and  C  bind  themselves,  and  their  heirs,  executors,  and  successors,  to 


M2  A&  13  Vict  c.  61,  §  5.  '  Er»k.  3,  3,  63 ;   Mendes  Lect. 

>  DufTs  Treatifle  on  Deeds,  16.  207  (211). 


(fi)  Or  in  a  bank  established  by  Act  of  Parliament. 

(o)  The  second  coarse  here  suggested  is  the  preferable  one.  One  objection 
to  the  first  is,  that  a  bond  so  framed  could  not  be  adapted  to  a  different 
atrangement,  which,  in  course  of  time,  might  come  to  be  desired,  particiilarly 
if  the  bond  should.be  assigned  ;  whUe  the  second  could  be  made  to  meet 
every  case. 
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pay  j"i  (2)  when  the  parties  are  bound  oonjonctly  ; '(j9)  (3)  where 
they  are  boand  each  for  his  own  share  ;'(r)  (4)  where  two  obli- 
gants  bind  themselves,  each  along  with  the  other/(«) 

^  Enk.  8,  3,  63 ;   Menzies  Lect.  '  Farquhar,  M.  2282. 

207  (211).  *  Alexander,  28th  Nov.  1827,  F.C. 

<  Campbell,   M.   14626 ;   Duff  on  (6  S.  150). 
Deeda,  22  ;  Menzies  Lect  207  (212). 


ip)  T\uB  is  a  point  on  which  there  has  been  some  difference  of  opinion. 
Professor  Menzies  laid  down  the  role  as  here  stated.  Professor  Napier  took 
the  opposite  view,  and  taught  that  parties  bound  "conjancUy  *'  are  liable  in 
goiidum  equally  as  when  '*  severally  "  is  added,  giving  as  the  anthoiity  the  case 
of  Sloan,  5th  Feb.  1751,  M.  14680,  where  the  point  was  so  decided.  In 
reference  to  that  case.  Professor  Menzies  remarks  : — "The  docmnent  here  was 
a  letter  inter  ruttieoi,  and  it  was  oonstraed  according  to  the  presumed  intention 
of  the  party."  The  document  in  question  referred  to  a  sale  of  sheep,  and 
bore  : — "  Delay  taking  security  till  I  come  home,  and  I  shall  bind  conjunctly 
with  him.**  Though  writs  inter  rusticoi  are  privileged  as  to  solemnities  of 
execution,  it  does  not  seem  to  follow  that  words  used  in  them,  with  nothing 
in  the  context  to  qualify  their  meaning,  should  not  receive  their  ordinary  con- 
struction ;  and  Lord  Elchies,  in  explaining  the  ground  of  the  decision,  says  : — 
"  We  unanimously  found  him  liable  in  toiidum,**  as  that  is  the  ordinary  accep- 
tation of  the  term  "  conjunctly."  The  case  of  Campbell,  referred  to  in  note  2, 
was  decided  25th  Nov.  1724,  so  that  it  was  prior  in  date  to  the  case  of  Sloan  ; 
and  though  the  obligant  was  found  liable  only  pro  rato,  it  was  found  relevant 
to  prove  by  his  oath  "  That  it  was  the  intention  of  the  parties,  and  so  under- 
stood by  him,  that  he  and  each  of  the  two  obligants  should  be  liable  in  aolidum;  ** 
so  that  perhaps  the  decision  is  not  quite  in  point.  The  question  again  occurred 
in  M'KeUar,  7th  June,  1811,  F.C,  where  it  was  pleaded  that  parties  bound 
conjunctly  are  only  liable  pra  r€Ua  ;  *'  in  support  of  which,  Campbell,  tupra^ 
as  also  Scott,  M.  14688,  and  Urie,  M.  14626,  were  cited ;  while,  on  the  other 
side,  Sloan,  eiupra,  was  relied  on.  The  document  in  question  was  a  bill,  but  the 
judgment  was  rested  not  on  that,  but  on  the  import  of  the  word,  and  it  was 
remarked  on  the  bench  ''that  the  old  decisions  seemed  completely  to  have 
reversed  the  meaning  of  the  word  eonjuncUy."  The  law,  therefore,  seems  to  bcf 
that  parties  bound  conjunctly  are  liable  tn  ioUdum  ;  but  in  correctly  framed 
deeds  the  expression  *'  conjunctly  and  severally  *'  is  always  used. 

(r)  Where  parties  are  bound  only  "  each  for  his  own  share,'*  there  is  no 
room  for  the  application  of  the  principle,  because  by  the  very  terms  of  the 
obligation  the  extent  of  the  parties*  liability  is  fixed,  and  independent  of  each 
other ;  but  the  peculiarity  in  Farquhar  (cited)  was,  that  the  parties  had  bound 
themselves,  "  eonJuneUy  and  eeveraUy,  to  pay  the  said  sum  His  one  of  them  for 
their  own  part ;  '*  and  the  question  was,  whether  these  last  words  qualified  the 
preceding  ones.  It  was  found  that  they  did,  and  that  each  party  was  liable  for 
only  onO'half  of  the  debt. 

(i)  In  the  case  referred  to  (Alexander)  the  obligation  was  constituted  by 
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253.  What  is  an  obligation  in  solidum ;  and  by  what  terms 

may  it  be  constituted  1 

An  obligation  in  solidum  imports  that  each  obligant  is  liable 
for  the  full  amount  of  the  obligation,  and  that  any  one  of  them 
may  be  selected  by  the  creditor  for  payment  of  the  whole,  without 
regard  to  the  solvency  or  bankruptcy  of  the  other  obliganta 
Such  an  obligation  may  be  constituted  by  taking  the  obligants 
bound  (1)  severally ;  or  (2)  conjunctly  and  severally ;  or  (3)  as  full 
debtors ;  or  (4)  as  co-principals  and  full  debtors.^ 

254.  What  obligations  imply  liability  in  solidum^  without  the 

use  of  terms  importing  it  % 

(1)  Bills  and  notes;  (2)  obligations  by  co-partners, (£)  and 
obligations  importing  a  joint  adventure,  or  a  joint  purchase,(u)  or 
a  joint  employment ;  (3)  obligations  ad  facta  prasstanda  ;  and  (4) 
obligations  by  parties  bound  for  a  town  or  corporation.' 

255.  Where  the  obligants  in  an  obligation  ad  factum  pros- 

standum  are  sued  for  damages  for  non-performance. 
Are  they  liable  in  aolidrmi  or  pro  rata  f 

(1.)  Where  the  obligation  is  alternative,  either  to  perform  the 
fact  or  to  pay  a  certain  amount  of  damages,  the  obligation  is 
divisible,  and  each  obligant  is  liable  only  j^ro  rata,*  [See,  however, 
McLaren's  Bell's  Com.  L  362,  note  5.] 

(2.)  But  if  the  obligation  is  not  alternative,  and  has  resulted  in 
damages  by  the  act  of  the  law,  it  is  indivisible,  and  each  is  liable 
in  Bolidum.* 


1  Enk.  Prin.   3,  3,  29  ;    Menzies  >  Enk.  8,  8,  74. 

Lect  205  (211).  «  Bell's  Prin.  68 ;  Benoiatouxi,  M. 

3  Enk.  3,  8,  74  ;  BelVa  Prin.  58  et  14680.(x) 
seg.;  More*!  Notes,  118. 


separate  letters,  in  these  terms: — "  1  hereby  become  bound  to  you,  along  with 
A  B,  to  guarantee  to  you  to  the  extent  of  £800  on  account  of  C  D.  *' 

{t)  This  might  be  more  accurately  expressed — "Obligations  competently 
(ranted  by  company  firms,  which  render  the  partners  liable  jointly  and 
severally." 

(tt)  Professor  O.  J.  Bell  (Com.  ii  544)  says,  joint  purchase  "is  not  even  a 
limited  partneiship,"  and  dees  not  per  te  infer  joint  and  several  liability  ;  and 
it  was  so  found,  Neilion,  M.  14551.  Professor  More  lays  down  the  rule  as  in 
this  Answer,  and  refers  to  a  later  case,  Mushet,  M.  14686. 

(«)  In  this  case  the  parties  were  found  liable  only  pro  rata. 
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266.  Where  one  of  several  co-obligants  pays  the  amount  of 

the  debt,  What  is  the  extent  of  his  right  of  relief 
against  the  others? 

(1)  He  is  entitled  to  relief  from  the  other  solvent  obligants  of 
their  respective  shares ;  but  he  must  communicate  the  benefit  of 
any  deduction  or  ease  obtained  on  settlement  with  the  creditor. 
(2)  When  any  of  the  obligants  are  bankrupt,  the  loss  must  be 
borne  by  the  solvent  obligants  rateably.^ 

267.  What  peculiar  clauses  occur  in  bonds  by  a  tutor  for  his 

pupil] 

The  bond  narrates  the  authority  under  which  the  tutor  acts,(y) 
the  power  to  borrow,  and  the  occasion  for  borrowing,  to  shew  that 
the  money  is  in  rem  versum ;  it  acknowledges  the  receipt  of  the 
money  for  the  use  and  behoof  of  the  pupil,  and  binds  the  pupil, 
and  sometimes  also  the  tutor,  (2;)  personally  in  repayment,  and  it 
contains  an  obligation  by  the  tutor  to  procure  a  ratification  of  the 
bond  when  the  pupil  attains  majority. *(a) 

268.  Are  trustees  personally  liable  under  bonds  granted  by 

them  qiui  trustees  ] 

Trustees  binding  themselves  qtui  trustees  are  not,  in  the 
general  case,  personally  liable ;  but  by  granting  a  bond  or  other 
obligation  for  a  trust  debt,  they  thereby  give  assurance  of  being 
possessed  of  funds  sufficient  to  meet  it,  and  they  are  bound  to 
retain  those  funds  to  answer  the  debt,  otherwise  they  will  be  per- 
sonally liable.'(6)  [See  as  confirming  Lumsden  v.  Buchanan, 
mentioned  in  the  Note,  Muir,  6  R.,  H.  of  L.  21.] 

»  BeU*8  Prin.  62.  *  Bell's  Com.  i.  38  ;  Thomson,  24th 

«  Jur.  St.  ii  826.  June,  1829,  7  S.  787. 


(y)  If  it  be  a  simple  personal  bond,  there  is  no  power  but  that  inherent  in 
the  office. 

(z)  Where  the  tutor  is  to  be  so  bound,  the  narrative  should  state  that  he  is 
willing  to  be  so,  and  he  must  bind  himself  personally  and  individually,  and  not 
merely  as  tutor. 

(a)  Where  the  money  is  borrowed  for  a  minor,  the  bond  narrates  that  the 
money  is  received  by  the  minor  vrith  consent  of  his  curators,  and  binds  him, 
with  their  consent,  to  repay. 

(6)  The  doctrine  of  liability,  as  here  stated,  probably  goes  a  little  too  far. 
The  case  of  Thomson,  cited,  was  very  speciaL  The  pursuer  held  a  preferable 
security  by  the  truster  for  a  debt  over  part  of  the  trust-estate,  which  by 
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269.  When  a  loan  is  made  to  a  royal  burgh,  by  whom  is  the 
bond  granted;  what  peculiar  clauses  ought  it  to 
contain;  and  do  such  bonds  infer  personal  liability 
by  the  grantei-s  ? 

A  bond  for  behoof  of  royal  burghs  is  granted  by  the  provost, 


arrangement  she  allowed  the  tmsteee  to  eeVL,  and  receive  the  price,  out  of 
which  they  paid  her  part  of  the  debt,  and  granted  a  promiBsoiy-note  for  the 
balance,  which  was  Ic^t  in  the  hands  of  one  of  their  number,  and  lost  It 
also  appeared  that  they  had  to  some  extent  paid  legacies.  Again,  signing 
an  obligation  may  not  necessarily  imply  an  assurance  that  trustees  are 
possessed  of  funds,  as  where  they  borrow  money  on  the  security  of  the  trust- 
estate  for  trust  purposes ;  and  accordingly,  they  were  found  not  personally 
liable  where  they  had  granted  a  bond  and  disposition  in  security,  in  which 
they  bound  themselves  as  trustees;  Campbell,  6th  Feb.  1840,  2  t).  639; 
aff.  ISth  June,  1842,  1  Bell's  App.  428.  Reference  may  also  be  made  to  the 
recent  case  of  Lumsden's,  26th  Feb.  1864,  2  MT.  695 ;  as  reversed  in  H.  of 
L.,  22nd  June,  1865,  8  MT.  89,  where  trustees  were  found  liable  as  partners 
of  a  joint-stock  company,  in  which  they  had  bought  shares.  In  this  case 
much  weight  was  laid  on  the  terms  of  the  contract  of  copartnership,  and  the 
way  in  which  the  trustees  had  become  parties  to  it ;  but  from  the  opinions 
expressed  by  their  Lordships  in  the  Court  of  Appeal,  and  by  the  minority  of 
the  judges  in  the  Court  of  Session,  the  law  may  perhaps  be  stated  to  be,  that 
where,  from  the  nature  of  the  transaction  and  the  terms  of  the  obligation,  it 
is  clear  that  the  parties  were,  and  held  themselves  out  as,  acting  simply  in 
their  fiduciary  character,  and  with  reference  to  the  trust-estate  and  manage- 
ment alone,  of  which  Campbell,  nipro,  is  an  example,  they  will  not  be 
personally  liable ;  but  where  they  deal  with  matters  extrinsic  of  the  trust,  and 
engage  in  trading  or  other  transactions  with  parties  who  are  under  no 
obligation,  and  possibly  not  in  a  position  to  know  or  ascertain  anything  about 
the  trust-estate,  they  will  be  personally  liable ;  and  further,  that  parties 
who,  though  described  as  trustees,  bind  themselves  and  their  heirs,  &c.,  in 
the  usual  style,  will  be  personally  liable.  Each  case  must  be  judged  of  from 
its  own  circumstances,  and  the  conveyancer*s  duty  is  to  ascertain  what  is 
really  intended ;  and  where  the  case  admits  of  his  doing  so,  to  frame  the 
deed  so  as  to  prevent  all  doubt  as  to  the  intention,  and,  as  far  as  possible  give 
effect  to  it. 

There  is  a  distinction  in  some  respects  between  a  bill  and  a  bond  by 
trustees ;  the  presumption  raised  in  the  former  case  is  much  stronger  from  its 
character  as  a  negotiable  document,  and  probably  nothing  short  of  an  express 
stipulation  to  that  effect  would  prevent  personal  liability  for  a  bill,  thou^ 
granted  by  a  trustee  as  such. 

It  may  be  added,  that  trustees  may  incur  personal  liability  without  expre« 
undertaking,  as  for  expenses  found  due  by  them  in  a  litigation,  which  they 
cannot  plead  that  they  have  no  funds  to  meet ;  Gibson,  25th  May,  1838, 118. 
656.    This  is  on  the  principle  of  contract. 
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bailies,  dean  of  guild,  and  treasurer,  with  consent  of  the  other 
members  of  the  council  for  themselves,  as  representing  the  com- 
munity. It  recites  the  act  of  council  authorising  the  loan,  and 
binds  the  granters  and  their  successors  as  representing  the  com- 
munity. The  granters  are  liable  only  while  they  remain  in  office, 
and  to  the  extent  of  the  burgh  property.  But  they  are  personally 
liable  if  the  bond  has  been  granted  without  a  previous  act  of 
council.^(c) 


II.   CAUTIONARY  OBLIGATIONS. 

260.  What  is  the  beneficium  ardinis,  and  what  terms  confer  it  ? 

The  beneficium  wdinis  is  a  right  derived  from  the  Civil  Law, 
by  which  a  cautioner  is  entitled  to  insist  that  the  creditor  shall, 
before  exacting  payment  from  him,  discuss  or  use  legal  means  for 
recovering  the  amount  from  the  principal  debtor.'  To  confer  the 
beneficium  ordinisy  it  is  now  not  enough  that  the  surety  be 
bound  as  express  cautioner,  but  there  must  be  a  special  stipulation 
in  the  deed  that  the  creditor,  before  proceeding  against  the 
cautioner,  shall  be  bound  to  discuss  the  principal  debtor.' 

261.  What  is  a  sufficient  discussion  of  the  principal  debtor  1 

(1)  Denunciation  of  debtor  on  letters  of  horning,  or,  under 
the  Personal  Diligence  Act,  registration  of  an  expired  chai*ge; 
(2)  poinding,  or  arrestment,  and  forthcoming  of  his  moveables; 
and  (3)  adjudication  of  his  heritable  estate.^ 


1  MenzieB  Lect.  203  (209) ;   Jur.  M9  ft  20  Vict.  o.  60,  §  8. 

St  ii.  371.  *  BeU'8  Prin.  263. 

s  Knk.  3,  3,  61. 


[c)  Sometimes  bonds  are  granted  by  a  factor  for  his  constituent,  for  which 
purpose  special  authority  by  deed  must  be  given.  The  bond  narrates  this 
power,  and  binds  the  constituent  to  repay.  A  question  has  been  started 
whether  in  this  case  it  would  be  safe  to  use  personal  diligence  against  the 
constituent ;  and  it  has  been  suggested  that  all  doubt  might  be  removed  by 
introducing  into  the  factory  a  clause  consenting  to  the  registration  of  the 
factor's  bonds,  for  the  purpose  of  authorising  personal  diligence  against  the 
constituent.    It  is  believed  this  would  answer  the  purpose. 
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262.  In  what  circumstances  is  the  demand  for  discussion  pre- 

eluded,   notwithstanding   an  express  stipulation  for 
discussion  in  the  bond  ? 

It  is  a  sufficient  answer  to  the  demand  for  discussion,  (1)  that 
the  debtor  is  bankrupt,  and  his  estates  sequestrated  ;^  or  (2)  that 
he  is  forth  of  the  kingdom,  and  has  left  no  effects. '(e) 

263.  In  what  obligations  granted  before  the  passing  of  the 

Mercantile  Law  Amendment  Act  is  discussion  ex- 
cluded 1 

(1.)  In  obligations  in  which  the  principal  and  cautioner  are 
bound  severally,  or  conjunctly  and  severally,  or  as  co-principals, 
or  the  cautioner  as  full  debtor  for  and  with  the  principal. 

(2.)  In  bills  and  notes. 

(3.)  Injudicial  bonds  of  caution.' 

(4.)  In  guarantees  for  payment  of  a  debt  within  a  certain 
time.* 

264.  Where  the  bond  contains  an  express  stipulation  for  dia- 

cussion,  may  the  creditor  proceed  against  the  cautioner 
before  discussing  the  principal  debtor  1 

The  creditor  must  first  discuss  the  principal  debtor  before  ex- 
acting payment  from  the  cautioner ;  but  the  latter  may  be  sued  in 
the  same  action  with  the  principal  debtor,  provided  execution 
against  the  cautioner  be  superseded  till  the  principal  is  discussed.' 

266.  Is  the  granter  of  a  bond,  dated  before  1856,  to  see  rents 

^  Buchanan,  4th  Maich,  1831,  9  S.  *  Blackwood,  10th  March,  1848.(/) 

557.  B  MacdoneU,  7th  July,  1829,  7  a 

s  ElaxnB,  M.  2110.  845. 

>  Bell's  Prin.  253 ;  Duff  on  Deeds, 
26. 

(e)  In  neither  of  the  cases  here  referred  to  (notes  1  and  2)  was  there  any 
stipulation  for  discussion  ;  but,  as  has  been  mentioned  (Ans.  260),  the  law  was 
then  different  In  Wishart,  H.  of  L.,  12th  May,  1837,  2  S.  ft  M'L.  564,  it 
was  held,  reversing  judgment  of  Court  of  Session,  16th  May,  1835,  13  S.  769, 
that  a  cautioner  was  entitled  to  discussion  of  the  deceased  principal  debtor's 
estate. 

(/)  In  Blackwood's  case,  10  D.  920,  nothing  seems  to  have  tunied  on  the 
question  of  time.  The  ground  of  the  decision  was,  that  the  obligation  con- 
stituted a  direct  guarantee,  as  distinguished  from  a  cautionaiy  obligatiozu 
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paid  daring  the  currency  of  a  lease,  entitled  to  the 
benefit  of  discussion  1    State  the  reason. 

The  granter  of  a  bond  is  not  entitled  to  the  benefit  of  discus- 
sion ;  because  it  is  not  properly  a  cautionary  obligation,  but  a  con- 
tinuing guarantee  to  see  a  debt  paid  within  a  certain  tima^(^) 

266.  Where  A,  as  taking  burden  for  B,  binds  him  to  pay  a 

sum  of  money,  is  A  liable  on  B's  failure,  A  having 
power  to  bind) 

A  is  not  liable  on  B's  failure,  as  the  obligation  is  only  a 
guarantee  of  A's  power  to  bind  B.  If  A,  as  taking  burden  for  B, 
had  bound  himself^  he  would  have  been  liable,  for  in  that  case 
there  would  have  been  a  primary  personal  guarantee  on  A  to  ftdfil 
the  obligation.' 

267.  Is  a  cautioner,  cmL  /actum  prcutandtim  entitled  to  de- 

mand the  discussion  of  the  principal  obligant,  when 
there  is  no  stipulation  to  that  effect  in  the  bond  1 

Tes;  because  the  principal  alone  can  perform  the  fact  for 
which  the  obligation  is  granted,  and  all  that  the  cautioner  can  do 
is  to  indemnify  the  creditor  for  the  loss  occasioned  by  the  fiedlure 
of  the  principal ;'  and  the  Mercantile  Law  Amendment  Act  refers 
only  to  obligations  for  the  payment  of  debt 

268.  Where  the  bond  has  been  executed  by  the  cautioner,  is 

it  binding  on  him  if  the  principal  debtor  has  not  sub- 
scribed, or  if  the  subscription  of  the  latter  has  not  been 
legally  attested  ?    State  the  reasona 

(1.)  Where  the  bond  has  not  been  signed  by  the  principal 
debtor,  it  is  not  binding  on  the  cautioner  though  subscribed  by 

1  Grant,  22nd  F«b.  1853  ;  15  D.  >  Mollison's  Tn.,  11th  June,  1851, 

421.  13  D.  1075. 

*  £nk.  3,  3,  62. 


{if)  Opmioiu  to  the  effect  here  itated  were  expressedi  but  the  point  wm  not 
properly  decided  nor  ruaed.  The  principal  had  been  discuned,  and  the  qnee- 
tion  wae  as  to  the  cautioner*!  liability  for  the  expense  attending  it,  the  creditor's 
claim  for  which  was  repelled. 

K 
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him  because  cautionry  is  an  accessory  obligation,  which  cannot 
take  effect  if  there  be  no  principal  obligation,  (t) 

(2.)  But  it  is  stated  by  Erskine,  that  where  the  principal 
debtor  has  signed,  although  his  signature  be  not  legally  attested, 
the  obligation  will  be  binding  on  the  cautioner  ;(^)  because  a 
cautioner  may  be  more  strictly  obliged  than  the  proper  debtor.^ 

269.  What  is  the  jua  cedendarum  actionvm;  and  what  is  the 

extent  of  the  right  ? 

The  jus  cedendarum  ctctianum  is  the  right  competent  to  a 
cautioner,  on  payment  of  the  debt,  to  demand  from  the  creditor 
an  assignation  of  the  debt  and  diligence,  and  all  the  securities 
held  by  him  for  the  debt'  But  he  is  not  entitled  to  an  assigna- 
tion to  a  security  held  by  the  creditor  for  another  debt  as  well  as 
for  the  debt  paid  by  him.'(Q 

270.  A  is  cautioner  for  X2000  in  a  bond  and  disposition  in 

security  by  B  to  C.  B  grants  a  second  security  for 
£1000  to  C  upon  the  same  subjects,  which  are  sold 
for  £1500 ;  What  is  A's  UabiUty  t 

A  is  liable  for  £500  only ;  because  where  a  creditor  makes  a 
second  loan  to  the  debtor  upon  the  same  security,  he  is  bound  to 

^  Enk.  8,  8,  64.  >  Enk.  3,  8,  68.  >  £nk.  8,  5,  11. 


(»)  V.  Crighton,  M.  2074. 

(2;)  The  reason  alleged  by  Enkine  in  the  passage  referred  to  is, — "for  a 
cautionary  obligation  may  be  effectually  interponed  to  an  obligation  merely 
natural.'* 

See  as  to  bonds  in  name  of  several  obligants,  but  not  signed  by  aU  of  them, 
infra,  Ans.  287  and  notes. 

A  party  who  was  having  certain  tenements  erected  for  him,  granted  to  the 
builder  an  obligation  to  pay  six  instalments  of  £100  each  at  certain  stages  of 
the  work,  "and  the  balance  when  the  work  is  completed.'*  The  architect 
appended  thereto  an  agreement  "to  see  you  paid  the  above  instalments.*' 
Held  that  this  did  not  import  an  obligation  by  the  architect  to  pay  the  balance; 
Rennie,  28id  Maich,  1866,  4  M'P.  669. 

{!)  He  would  be  entitled  to  an  assignation  to  any  surplus  or  balance  of  the 
seoniity  after  paying  the  other  debt ;  and  might,  on  payment  of  that  debt,  de- 
mand an  assignation  to  the  whole  security ;  Ersk.  8,  6, 11.  A  cautioner  for 
rent  is  on  payment  entitled  to  an  assignation  to  the  landlord's  right  of  hypothec; 
Stewart,  8lBt  May,  1814,  E.G. 
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rank  the  first  bond  in  its  natural  order,  and  is  not  entitled  to  pre- 
judice tbe  cautioner's  relief  by  postponing  it  to  the  subsequent 
bond,  so  as  to  draw  payment  of  the  last  out  of  the  subjects,  and 
throw  the  burden  of  the  first  upon  the  cautioner.^ 

271,  When  a  cautioner,  bound  conjunctly  and  severally  with 
the  principal  debtor  and  the  other  cautioners,  pays  the 
debt,  what  is  the  object  of  taking  an  assignation  from 
the  creditor  3  and  is  it  absolutely  necessary  for  his  re- 
lief? 

When  a  cautioner  pays  the  debt,  he  may,  without  obtaining 
an  assignation,  sue  for  proportional  relief  against  the  rest,  so  that 
the  loss  shall  fall  on  all  the  solvent  obligants  equally,  (m)  But 
when  he  has  got  a  conveyance  from  the  creditor,  he  is  thereby  in 
his  right,  and  is  entitled  to  proceed  by  summary  diligence  against 
any  one  of  the  co-obligants  for  the  whole,  under  deduction  of  his 
own  share  and  his  proportion  of  the  shares  of  the  insolvent  cau- 
tioners, leaving  to  the  cautioner  sued  his  action  of  relief  against 
the  others,  ^(n)     Further,  without  a  special  conveyance  the  cau- 

^  SUro,  18th  July,  1840,  2D.  1478;         *  Erak.  3,  3,  74;   BeU's  Com.  L 
see  Scott,  15th  Mar.  1859,  21  D.  737.       872). 


(m)  Macghies'  On.,  18th  Nov.  1785,  M.  14668. 

(n)  The  doctrine  here  stated,  though  it  is  laid  down  by  Ersldne,  and  borne 
ont  by  Smeiton,  March,  1684,  M.  14641,  appears  to  be  enoneoos.  It  does 
not  seem  to  be  alluded  to  by  Mr.  Bell,  and  is  hardly  consistent  |  because, 
while  the  cautioner  assignee  is  said  to  be  in  the  creditor's  right,  it  is  admitted 
that  he  must  deduct  not  only  his  own  share,  but  his  proportion  of  the  insolvent 
cautioners'  shares  of  the  debt,  which  the  creditor  is  not  bound  to  do.  Besides, 
in  the  case  supposed,  the  co-obligant,  by  taking  an  assignation  from  the  first, 
would  on  the  same  principle  become  entitled  to  turn  round  and  demand 
repetition  of  hii  over-payment  It  seems  more  correct  in  principle,  as  well  as 
more  equitable,  to  hold  that,  in  a  question  between  the  coobligants  them* 
selves,  each  of  them  is  debtor  only  in  his  due  proportion  of  the  debt,  and  that 
this  proportion  cannot  be  increased,  directly  or  indirectly,  by  any  operation  of 
the  creditor  or  of  the  co-obUgants.  Tlus  plea  was,  after  Erskine's  time,  main- 
tained, and  though  overruled  in  the  Court  of  Session,  received  effect  in  the 
House  of  Lordi  in  Maxwell's  Cn.,  8th  Feb.  1792,  H.  of  L.,  11th  June,  1794, 
M.  2136.  In  this  case  the  oo-obligant  had  taken  an  assignation  to  trustees  for 
his  behoof. 

One  effect  of  taking  an  assignation  should  be  kept  in  view— via.,  that  if 
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tioner  cannot  plead  upon  the  separate  securities  held  by  the  credi- 
tor,  and  to  which  the  cautioner  has  right.^ 

272.  Where  the  creditor  has  discharged  the  principal  debtor, 

or  one  of  the  cautioners,  has  he  recourse  against  the 
other  cautioners  1 

(1.)  Where  the  creditor  has  discharged  the  principcU  debtor j  he 
has  no  recourse,  because  he  cannot  transfer  his  right  of  action 
against  him.'(o)  But  it  is  otherwise  (1)  where  the  cautioners 
have  consented  to  the  discharge;'  or  (2)  where  the  creditor  has 
expressly  stipulated  in  the  discharge  that  it  shall  have  no  effect  if 
the  cautioners  are  to  be  thereby  liberated ;  ^  or  (3)  where  the 
principal  debtor  has  been  discharged,  with  the  consent  of  the 
creditor,  in  a  sequestration  of  his  estates.' 

(2.)  Where  one  of  the  cautioners  has  been  discharged,  and  the 
obligation  is  dated  after  the  passing  of  the  Mercantile  Law 
Amendment  Act,  the  other  cautioners  will  be  released  in  all  cases 
except  where  they  consent  to  the  discharge,  or  where  it  has  been 
granted  in  a  sequestration.'^?)  [See  Morgan,  10  M'P.  610,  where 
it  waJB  held  that  the  provision  of  the  Act  applies  only  to  joint  and 
several  obligations.] 

273.  What  is  the  actio  mandati,  and  when  does  it  arise  7 

The  actio  mandati  is  that  by  which  a  cautioner  effectuates  his 
relief  against  the  principal  debtor;  and  it  arises  (1)  on  distress; 

1  Enk.  8,  S,  68.  «  Smith,  22iid  Nov.  1821, 1  S.  159. 

*  Wallace,   13th  Jan.   1825,  8  8.  •  19  ft  20  Vict.  c.  79,  §  56. 

488.  M9  ft  20  Vict.  o.  60,  §  9. 

'  Fleming,  24th  May,  1828,  2  S. 
886.  

the  aamgnee  should  be  a  party  to  any  transaction  favourable  to  the  debtor,, 
to  which  his  co*cautionen  are  not  parties,  he  will  lose  his  right  of  relief. 
Thus,  where  he  indulged  the  debtor  with  a  prolongation  of  the  term  of  pay- 
ment, and  parted  with  a  security,  his  relief  was  lost ;  Hume,  12th  Jan.  1880» 
8  S.  295. 

(o)  The  opposite  of  this  had  been  found  in  1680 ;  Leitch,  M.  2076. 

(p)  The  words  of  the  Act  are,  "a  co-cautioner  who  may  have  become 
bankrupt,'*  so  that  sequestration,  though  the  best  evidence  of  the  fact,  may 
not  be  absolutely  essential 
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(2)  on  payment ;  (3)  before  payment  or  distress,  where  the  debt 
remains  unpaid  after  the  term  of  payment,(r)  or  where  the 
cautioner's  obligation  is  prospective  and  indefinite,  as  for  the 
performance  of  an  office.  Where  the  debtor  is  vergens  ad 
inopiam,  the  cautioner  may  sue  for  security  before  the  term  of 
payment^ 

274.  In  what  cases  has  a  cautioner  no  relief  1 

A  cautioner  has  no  relief  (1)  if  he  pay  a  debt  not  justly  due, 
or  extinguished  by  prescription;'  (2)  where  the  debt  has  been 
contracted  for  the  benefit  of  the  cautioner;'  (3)  where  he  has 
become  liable  to  pay  ex  delicto  ;\s)  (4)  he  has  no  immediate  relief 
where  he  pays  the  debt  before  it  is  due ;'  (5)  where  the  principal 
debtor's  obligation  is  merely  natural,  the  cautioner's  relief  is 
restricted  to  what  is  in  rem  versum  of  the  debtor." 

275.  Where  one  of  two  cautioners,  bound  jointly  and  seve- 

rally for  £1000,  paid  the  whole  debt,  and  the  other 
became  bankrupt  ;  For  what  sum  is  the  former  en- 
titled to  be  ranked  on  the  estate  of  the  latter;  and  on 
what  principle  1 

The  cautioner  who  paid  the  debt  is  entitled  to  be  ranked  on 
the  insolvent  cautioner's  estate  only  for  £500,  being  the  half  of 
the  debt ;  on  the  principle  that,  although  the  cautioners  are  bound 
in  solidum  to  the  creditor,  each  is  liable,  inter  ae,  only  for  a  rate- 
able share ;  and  where  a  cautioner  pays  the  whole  debt,  his  half 

1  Enk.  8,  3,  65.                                         ^  Enk.  8,  3,  70. 
>  Maxwell,  M.  2115.                                 "  Owen,  26th  Nov.  1888, 12  S.  180. 
3  Erakine,  5th  Jaly,   1842,  4  D.          •  Enk.  8,  3,  67. 
1478.  

(r)  Erakine  makee  the  right  in  this  oaae  conditional  on  the  debtor  having 
been  "  taken  ezpreasly  obliged  to  deliver  to  the  cautioner  his  obligation  can- 
celled at  the  same  term  at  which  he  hath  bound  himielf  to  make  payment  to 
the  creditor,  for  upon  that  alternative  the  cautioner  may  sue  the  debtor  if  he 
fiiil  to  perform  as  effectually  ae  the  creditor  himself  can  do." 

{$)  This  I4>plie8  to  relief,  not  between  cautioner  and  principal,  but  between 
persons  who  ex  quaai  delicto  have  become  liable  tubtid/iarie  for  the  debt  and 
proper  cautioners,  as  where  magistrates  have  allowed  a  debtor  to  escape,  or  the 
granter  of  a  bond  of  presentation  has  failed  to  present  the  debtor  in  terms  of 
his  obligation. 
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being  necessarily  extinguishedy  it  is  only  the  other  half  which  he 
pays  in  the  character  of  surety  for  his  co-cautioner  that  he  can 
claim  against  his  estate.^ 

276.  Where   one  of    three  cautioners   bound  jointly  and 

severally  for  £900,  has  paid  the  whole  debt,  and 
another  ia  bankrupt,  what  is  the  extent  of  his  relief 
against  the  solvent  cautioner  1 

The  cautioner  who  has  paid  the  debt  is  entitled  to  relief  from 
the  solvent  cautioner  of  £450,  being  the  amount  of  his  own  share, 
and  the  half  of  the  share  of  the  insolvent  cautioner. ^^) 

277.  The  whole  debt  being  ranked  upon  the  estate  of  one  of 

two  cautioners,  and  a  composition  of  12s.  6d.  in  the 
pound  paid,  Has  that  estate  a  claim  of  relief  against 
the  other  obliganti 

If  the  creditor,  having  gone  first  against  the  estate  of  the  in- 
solvent cautioner,  has  received  a  dividend  from  his  estate  of  12& 
6d.  iu  the  pound,  that  estate  is  entitled  to  relief  from  the  solvent 
cautioner  to  the  extent  of  2a  6d.  per  pound,  being  the  excess  above 
the  half  of  the  debt  which  the  bankrupt  cautioner  must  have  paid 
had  he  continued  solvent." 

278.  Where  one  cautioner  obtains  a  separate  security  for  his 

relief,  is  he  bound  to  communicate  it  to  the  others  % 
State  the  reasons. 

(1)  Where  the  separate  security  has  been  given  by  the  debtor, 
the  cautioner  is  bound  to  communicate  it  rateably  to  the  others ; 
on  the  principle,  that  in  obtaining  the  security,  he  is  held  to  have 
acted  as  negotiorum  geator  for  the  benefit  of  the  whole  obligants ; 
(2)  unless  it  has  been  given  ^with  the  knowledge  of  the  other 
cautioners  at  the  time  when  the  bond  was  granted,  in  which  case, 
Professor  G.  J.  Bell  says,  "  it  is  probable  that  the  Court  would 
not  communicate  the  security  -^(u)  (3)  the  cautioner  is  not  bound 

^  Bell>  Com.  i.  871).  *  Bell's  Com.  L  873). 

*  BeU's  Com.  i.  871).  ^  Bell*8  Com.  I  867). 

(i)  And  each  is  entitled  to  rank  for  £160  on  the  bankrupt  oaationer*8 
estate. 

(«)  The  principle  here  stated  was  adopted  in  Murray,  26th  June,  1882, 10 
£L  706 ;  bat  there  was  this  specialty  in  the  case,  that  the  secnrity  consisted  of 
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to  communicate  the  secuntj  when  it  has  been  obtained  from  a 
stranger,  because  the  debtor's  estate,  which  is  primarily  liable  for 
the  obligation,  is  not  thereby  diminished  '^(x)  (4)  nor,  it  has  been 
held,  where  the  other  cautioners  are  bound  for  separate  and  differ- 
ent sums,  as  they  are  not  in  that  case  held  to  be  correiy*  but  this 
role  has  been  disputed  by  Professor  G.  J.  Bell,'  and  also  by 
Professor  Menzies  i*  (5)  where  a  cautioner  who  holds  a  collateral 
security  is  creditor  in  other  debts,  he  is  not  bound  to  renounce  the 
benefit  of  his  8ecurity."(y) 

1  Coventiy,  16th  June,  1830,  8  S.,      >  Bell'B  Com.  i.  367). 
924.  «  Menzies  Lect.  214  (221). 

>  Lawrie,  6th  June,  1823,  2  a  368.       «  Lennox,  18th  May,  1816,  F.C. 

a  claim  for  meliorations  due  by  one  of  the  cautioners  to  the  principal  debtor, 
under  a  lease  entered  into  between  them  at  the  same  time  that  the  cash-credit 
bond  was  granted,  and  which  stipulated  *'  that  the  obligation  for  these  melio- 
rations shall  not  take  place  xmtil  the  landlord*'  (cautioner)  "is  fully  relieved" 
of  any  sum  which  he  might  pay  under  the  bond ;  in  consequence  of  which,  it 
was  thought  that  till  he  was  so  relieyed  no  claim  for  meliorations  could  arise. 

(z)  The  doctrine  here  stated  is  also  laid  down  by  Professor  Bell  (Com.  i. 
368),  but  did  not  form  the  ground  of  judgment,  and  indeed  was  not  the  question 
at  issue  in  the  case  of  Coventry,  in  which  the  circumstances  were,  that  at  the 
time  of  signing  the  bond,  Moffat,  one  of  the  cautioners,  got  from  Hutchison  a 
letter  referring  to  both  Moffat  and  Coventry  as  parties  to  the  bond,  but  ad- 
dressed to  Moffat  alone,  and  agreeing  not  only  to  become  bound  in  the  third 
share  of  the  responsibility  of  the  bond,  but  to  relieve  him  of  all  loss  under  it» 
Moffat  having  died,  his  trustees  paid  up  the  bond,  and  got  repayment  of  one- 
half  from  Hutchison,  and  of  the  other  from  Coventry,  who  two  years  thereafter 
took  from  Moffat's  trustees  an  assignation  to  the  bond,  and  sued  Hutchison  for 
the  difference  between  one-half  and  one-third,  on  the  ground  that  the  letter 
had  been  granted  for  his,  Coventry's,  behoof  as  well  as  for  Moffat's.  There 
was  therefore  no  question  as  to  Moffat's  obligation  to  communicate  the  security, 
but  an  attempt  to  show  that  Hutchison  had  become  joint  obligant  with  the 
other  two. 

Of)  The  case  of  Lennox,  dted,  relates  to  an  entirely  different  matter  (see 
infra,  note  under  Ans.  299).  The  point  here  referred  to  was  ruled  in  the 
opposite  way  to  what  is  here  stated ;  Milligan,  20th  May,  1802,  M.  2140,  and 
"Cautioner,"  App.  2.  Here  Milligan  and  Glen  were  cautioners  to  a  bank  for 
Mounde,  who,  having  got  into  difficulties,  granted  Glen  a  security  for  a  debt 
already  due,  and  in  relief  of  the  bond.  Glen  sold  the  subject,  and  paid  half 
the  debt  to  the  bank,  and  exhausted  the  balance  of  the  price  in  paying  the 
debt  due  to  himself.  Milligan  paid  the  other  half  to  the  bank,  and  sued 
Glen  for  relief  of  one-half  thereof.  Glen  pleaded,  no  funds  of  Mouncie's  re- 
maining ;  but  he  was  found  liable^  as  being  bound  to  communicate  the  benefit 
to  his  security. 
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279.  Is  the  cautioner  discharged  hy  the  creditor  liberating 

the  debtor  after  incarceration,  or  after  apprehension  % 
State  the  reasons. 

(1)  The  cautioner  is  discharged  by  the  creditor  liberating  the 
debtor  after  incarceration,  because  he  thereby  '^  loses  that  chance 
of  recovering  payment  which  arises  from  the  aqvalor  carceris" 
(2)  But  he  is  not  discharged  if  the  debtor  has  been  apprehended 
only ;  because,  although  a  creditor  cannot  pass  from  consummate 
diligence  without  releasing  the  cautioner,  he  may  begin  diligence 
without  being  compelled  to  finish  it^  The  former  point,  however, 
is  doubted  by  Professor  G.  J.  Bell.'  [The  provisions  of  the 
Debtors'  (Scotland)  Act,  1880,  abolishing  apprehension  or  imprison- 
ment for  civil  debt  (except  in  certain  8])ecified  cases),  will  be 
kept  in  view.] 

280.  In  what  case  is  a  cautioner  freed  by  delay  allowed  to 

the  debtor. 

The  cautioner  is  not  freed  by  mere  inactivity  on  the  part  of 
the  creditor  in  enforcing  payment ;  but  he  will  be  freed  by  the 
creditor  agreeing  to  give  time,  by  virtue  of  positive  contract 
between  him  and  the  principal,  and  without  the  consent  of  the 
surety.»(a)     [Bowe,  6  M*P.  642.] 

281.  May  a  cautioner  in  a  bond  for  a  sum  of  money,  or  in  a 

cash-credit,  or  for  a  judicial  factor,  or  for  a  tenant  in  a 
lease,  i*ecall  his  responsibility  ? 

(1.)  A  cautioner  for  an  absolute  obligation,  as  a  bond  for  a  sum 
of  money,  cannot  withdraw  his  security. 

(2.)  A  cautioner  in  a  cash-credit  may  stop  further  advances  on 
his  responsibility  by  giving  notice  to  the  bank. 

^  Enk.  8,  3,  66  ;  Menzies  Ij&sL  210  *  Mactaggart,  16th  April,  1835,  1 

(217);  McMillan,  M.  8390.  a  &  M.  Ap.  553  ;{z)  Morrison,  16th 

«  BeU'e  Prin.  265.  Feb.  1849,  11  D.  663. 


(£)  Revendng  24th  Jan.  1884,  12  S.  832. 

(a)  The  qaestion  in'  Mactaggart*B  case  was  not  as  to  giving  time,  but 
whether  a  cautioner  for  a  tnutee  in  a  sequestration,  who  was  sued  for  funds 
misapplied,  was  relieved  of  his  obligation  by  alleged  remissness  and  failure  in 
duty  on  the  part  of  the  oommissionerB  and  creditors,  which  had  enabled  the 
trustee  to  commit  the  fraud ;  and  which  plea  was  in  House  of  Lords  repelled. 
The  case  of  Morrison  is  in  point. 
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(3.)  A  cautioner  for  a  judicial  factor  may  withdraw  on  reason- 
able notice. 

(4)  A  cautioner  for  a  tenant  cannot  recall  his  responsibility.^ 
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282.  What  requisites  are  prescribed  by  the  Act  1695,  c.  5, 

for  giving  cautioners  the  benefit  of  it  1 

The  requisites  prescribed  by  the  Act  are :— (1)  the  party  plead- 
ing it  must  be  bound  as  express  cautioner,  or  as  principal,  or  co- 
principal,  provided  he  has  a  clause  of  relief  in  the  bond,  or  a 
separate  bond  of  relief  intimated  personally  to  the  creditor  at  his 
receiving  the  bond  j(6)  (2)  whether  as  cautioner,  or  aa  an  ordinary 
co-obligant,  he  must  be  bound  conjunctly  and  severally ;  (3)  the 
b<ind  must  be  for  a  sum  of  money. 

283.  What  classes  of  obligations  do  not  &11    within   the 

operation  of  the  Act ;  and  for  what  reasons  ? 

(1.)  Bonds  and  contracts  in  which  the  term  of  payment 
expressed  in  the  obligation  is  beyond  seven  years  from  its  date ; 
because  diligence  cannot  proceed  within  the  statutory  period.' 

(2.)  Cautionary  obligations  in  marriage-contracts ;  on  account 
of  the  uncertainty  of  the  term  of  payment,  or  of  their  being 
prospective.'  But  where  the  term  of  payment  is  certain,  and  the 
obligation  is  consistent  with  the  other  requisites  of  the  Act,  the 
limitation,  it  is  thought,  would  apply.^ 

(3.)  Obligations  for  the  payment  of  an  annuity,  or  the  interest 
upon  a  loan,  and  cash-credit  bonds  ;  because  they  are  prospective." 

(4.)  Bonds  of  corroboration,  bonds  of  relief  by  one  cautioner  to 

>  Bell's  Prin.  266.  >  Dnff  on  Deeds,  81 ;  Alexander, 

'  Ezflk.  3,  7,  28.  28rd  Dec  1843,  6  D.  322 ;  Balvaird, 

*  Bell's  Prin.  602.  M.  11005. 
^  Duff  on  Deeds,  82. 


(6)  It  WM  held  that  the  creditor's  personal  knowledge  is  not  sufficient, 
but  that  there  must  be  intimation  by  way  of  instrument  under  the  hand  of 
a  notary  at  the  time  of  signing  or  delivering  the  bond  ;  Bell,  14th  Feb.  1727, 
Bi.  11089 ;  but  in  a  prior  case  it  was  found  that  the  creditor's  both  writing 
and  being  a  witness  to  the  bond  of  relief,  which  was  of  the  same  date  with 
the  principal  obligation,  was  equivalent  to  intimation ;  MlUnldn,  24th  Feb* 
1714,  M.  11034. 
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another,  and  mercantile  or  other  guarantees ;  because  the  granters 
are  not  bound  in  conformity  with  the  requisites  of  the  statute.^ 

(5.)  Obligations  ad  facta  pr(B8tandaj{c)  bonds  of  caution  for 
the  faithful  discharge  of  an  o£Sce,  and  judicial  bonds ;  because  the 
statute  applies  only  to  bonds  for  sums  of  money.' 

(6.)  Obligations  for  a  composition  in  bankruptcy ;  because  the 
granters  engage  to  pay  when  the  debts  shall  be  ascertained,  which 
is  an  indefinite  term.' 

(7.)  Obligations  for  mutual  relief;  because  the  statute  applies 
only  to  bonds  in  which  one  or  more  of  the  obligants  have  full 
relief  against  another,  as  principal  debtor.^ 

(8.)  Bonds  executed  in  a  foreign  country;  because  the  Act 
operates  as  a  qualification  of  the  contract  ab  initio^  limiting  the 
obligation  on  the  cautioners  to  seven  years,  and  consequently  the 
statute  cannot  be  applied  to  a  contract  entered  into  in  a  country 
to  which  it  does  not  extend." 

284.  How  may  the  septennial  limitation  be  excluded,  in  a 
bond  by  a  principal  and  cautioner;  and  would  a 
renunciation  of  it  by  the  cautioner  be  effectual  1 

The  operation  of  the  limitation  may  be  excluded,  (1)  by  taking 
the  cautioner  bound  as  principal  without  a  clause  of  relief  in  the 
bond,  or  allowing  him  to  intimate  a  separate  obligation  of  relief  at 
the  date  of  delivery  of  the  bond ;  (2)  by  taking  the  surety  bound 
as  express  cautioner,  but  without  binding  him  conjunctly  and 
severally  with  the  principal,  which  would  exclude  the  limitation 
without  giving  the  cautioner  the  benefit  of  discussion.'(0)     It  has 

^  Bell*8  Com.  L  875.  «  Enk.  3,  7,  28. 

>  Bell's  Com.  ib.  ^  Alexander,  28rd  Dea  1848,  6  D. 

s  Cuthbertflon,  28rd  May,  1823,  2      822. 
a  291.  •  19  &  20  Vict.  c.  60,  §  8. 


(c)  In  a  bond  of  presentation  the  cautioner  bound  himself  that  the  debtor 
should  not  only  present  himself,  but  pay  the  debt,  &c.  Held  that  this  obli- 
gation, in  respect  of  the  pecuniary  element  involved  in  it,  fell  under  the  Act ; 
Monro,  M.  11017.    See  also  Bell's  Com.  L  876,  note  1. 

(e)  The  method  here  proposed  for  excluding  the  septennial  limitation  ia 
ingenious,  but  it  is  thought  not  sound.  It  proceeds  upon  the  assumption 
that  the  proviso  in  the  Act  1695,  "  that  he  have  either  ciaose  of  relief  in  the 
bond,  or  a  bond  of  relief,  apart,"  applies  to  all  the  persons  falling  under  the 
'descriptions  of  those  who  are  to  be  understood  as  cautioners.  This  is  pro- 
bably oonaistent  with  the  strictiy  grammatical  construction  of  the  words  of 
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been  held  that  the  benefit  of  the  limitation  cannot  be  renounced  by 


the  Act,  which  an,  **  that  whoever  is  bound  for  ftnother,  either  as  express 
cautioner,  or  as  prindpal,  or  co-principa],  shall  be  understood  to  be  a  cautioner, 
and  have  the  benefit  of  this  Act,  providing  that  he  have  either  clause  of 
relief  in  the  bond  or  a  bond  of  relief,"  &c.;    but  it  is  to  be  kept  in  view 
that  the  object  of  the  Act  was  to  regulate  matters,  not  as  between  the  prin- 
dpal and  the  cautioner,  but  between  the  cautioner  and  the  creditor,  and  to  put 
the  creditor  on  his  guard  by  making  him  aware  that  he  was  dealing  with  a 
cautioner,  for  which  purpose  nothing  could  be  more  effectual  than  a  declaration 
on  the  face  of  the  deed  that  he  was  such.     This  accordingly  seems  to  have 
been  the  construction  put  upon  the  Act  by  the  Court    Thus,  in  Boss, 
M.  11014,  it  was  held  that  where  two  persons  were  bound  conjunctly  and 
severally,  the  one  as  principal,  the  other  as  cautioner,  the  cautioner  was 
entitled  to  the  benefit  of  the  Act,  though  there  was  neither  clause  of  relief  in 
the  bond  nor  separate  bond  of  relief  intimated.     In  another  case,  Douglas, 
Heron,  &  Co.,  M.  11082,  the  same  judgment  was  given,  and  the  report  bears 
"  that  as  by  the  bond  in  question  the  petitioner's  (defender's)  father  was  bound 
expressly  as  cautioner,  there  was  no  necessity  for  a  clause  of  relief  in  the 
bond,   or  a  separate  bond  of  relief  intimated,"  ftc.      The  question  again 
occurred  in  Yuille,  27th  Nov.  1827,  6  S.  187,  with  the  eame  result.     In  this 
case  the  bond  proceeded  thus  : — "  Therefore  we,  as  prindpals,  and  with  and 
for  us  George  Yuille,  &c.|  as  cautioners,  sureties,  and  full  debtors,  bind  and 
oblige  us,  jointly  and  severally,"  &c.     In  the  pleadings  an  extract  is  given 
from  Baron  Hume's  Lectures,  in  which,  with  reference  to  the  proviso  in  the 
Act,  he  stated, — "  This  is  plainly  intended  to  apply  to  the  case  of  those  who 
do  not  bind  as  cautioners  expressly  on  the  face  of  the  bond,  but  as  co-prindpals. 
Where,  then,  the  party  binds  openly  and  on  the  face  of  the  bond  as  cautioner, 
there  is  no  necesssity  for  the  statutory  qualification  of  a  clause  or  bond  of 
rdiel'*     In  delivering  his  opinion,  the  Lord  Justice-Clerk  (Boyle)  stated, — 
"It  is  impossible  to  say  that  this  statute  is  very  accurate  in  its  terms." 
"  Hie  necessity  pressed  on  us  as  to  the  proviso  of  a  clause  or  bond  of  relief  being 
applied  to  both  characters,  arises  from  looseness  in  framing  the  clause ;  but  I 
have  no  doubt  that  it  was  intended  to  be  applied  to  the  immediately  preceding 
individual  mentioned — viz.,   the  prindpal  or    co-prindpal.      In  the    clause 
<  provided  he  have  dther  clause  of  relief,'  &c.,  the  word  '  he '  applies  to  the 
prindpal  or  co-prindpal,  and  that  without  any  undue  stretch  ef  language.    If 
»  party  binds  as  express  cautioner,  it  requires  no  other  explanation ;  but  if  he 
binds  as  prindpal  or  co-prindpal,  it  requires  an  authentic  indication  of  his 
character."     Lord  Glenlee  stated — "All  this  clause  says  is,  it  is  of  no 
consequence  whether  you  are  cautioner  or  oo-principal,  if  you  have  a  clause  or 
bond  of  relief,  but  in  effect  the  express  cautioner  is  in  the  same  situation  as  a 
prindpal  having  a  clause  of  relief."    And  Lord  AUoway — **  I  have  no  doubt 
but  that  the  object  of  the  statute  was  to  enable  the  CTeditor  to  know  the 
character  of  the  party."    Looking  to  the  authorities  now  referred  to,  it  seems 
impossible  to  suppose  that  a  party  appearing  expressly  as  cautioner  would  not 
be  entitled  to  the  benefit  of  the  Act 
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the  cautioner  ;^  but  in  a  later  case  doubts  were  entertained  of  this 
doctrine  in  the  House  of  Lords. ^(/) 

286.  What  is  the  effect,  as  regards  the  limitation,  of  a  pay 
ment  of  interest  by  the  cautioner  after  the  expiration 
of  the  seven  years,  or  of  giving  him  a  chaise  on  the 
bond  during  the  seven  years  ) 

(1.)  A  payment  of  interest  after  the  seven  years  has  no  effect 
in  perpetuating  the  obligation ;  because  the  limitation  operates  as 
a  total  extinction  of  it,  and  as  such  a  payment  is  presumed  to  have 
been  made  in  error,  the  cautioner  was  found,  in  one  case,  entitled 
to  repetition. '(^) 

(2.)  A  charge  on  the  bond  has  the  effect  of  prolonging  the  ob- 
ligation against  the  cautioner  for  the  principal  sum,  with  such  in- 
terest as  shall  have  fallen  due  within  the  seven  years. ^(A) 

IV.   BOND   OF  CEEDIT,   ETC. 

286.  What  are  the  general  characteristics  of  the  cash-credit 
bondl 

The  form  of  the  bond  is  an  obligation  by  the  parties  as  co- 
principals,  jointly  and  severally,  the  principal  being  distinguished 
as  the  person  in  whose  name  the  account  is  to  be  kept.  The 
obligation  is  for  a  certain  definite  sum,  or  such  parts  thereof  as 
should  be  drawn  out  or  given  value  for  by  drafts,  bills,  &c.,  with 
interest  from  the  date  of  advance ;  and  it  contains  a  declaration 
that  the  balance  at  any  time  due  shall  be  ascertained,  and  consti- 

^  Nome,  M.  11018 ;  Erek.  8,  7, 22.  •  Carrick,  M.  2931. 

'  Douglas,  Heron,  k  Go. ,  2iid  April,  *  Bell's  Frin.  603. 

1800  ;  4  Paton's  App.  183. 


(/)  It  was  expressly  decided  by  the  Court  of  Sesaon,  in  a  case  prior  to 
Douglas,  Heron,  &  Co.,  that  the  benefit  of  the  limitation  may  be  renounced, 
and  that  the  words  of  the  Act  "  are  only  to  be  understood  of  the  obligation 
he  came  under  by  the  bond  itself;  but  that  he  may,  by  writ  or  promise 
referring  to  the  said  cautionary  obligation,  become  bound  simply;'*  and  this 
was  said  to  be  *'  now  of  a  long  time  a  settled  point ; "  Wallace,  18th  July,  1749, 
M.  11026. 

(ff)  In  Carrick's  case,  cited,  repayment  was  demanded  the  following  day — 
the  presumption  is  in  favour  of  error,  "  and  not  donation,  unless  the  contrary 
can  be  proved.*'    See  also  Yuille,  9th  Feb.  1880,  8  S.  485. 

(h)  See  Bell's  Com.  i.  876  ;  correcting  Ersk.  8,  7,  24. 
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tuted  by  an  account  from  the  books  of  the  bank,  certified  hj  the 
cashier,  which  shall  warrant  summary  diligence.^ 

287.  Is  a  cash-credit  bond,  in  name  of  several  obligants,  but 

not  subscribed  by  the  whole  of  them,  effectual  against 
the  subscribers  ? 

(1.)  Where  none  of  the  obligants  named  in  the  bond  are  truly 
cautioners,  and  the  obligation  is  joint  and  several,  it  will  be  effec- 
tual, it  is  thought,  against  the  subscribers ;  because  they  are  bound 
in  solidum,  and  they  ought  not  to  have  allowed  delivery  of  the 
deed  until  it  was  subscribed  by  the  whole,  ^(i) 

(2.)  But  if  some  of  the  subscribers,  though  bound  as  co-princi- 
pals, are  truly  cautioners,  the  bond  will  not  be  effectual  against 
them,  because  a  party  is  entitled  to  the  equities  of  a  cautioner 
wherever  it  appear8(^)  that  he  is  such,  though  bound  as  a  princi- 
pal, and  in  cautionry  it  is  an  implied  condition  of  the  obligation 
of  each  cautioner  that  the  whole  shall  be  bound.* 

288.  If  a  cash- credit  bond  were  subscribed  by  a  company  firm, 

or  by  a  company  firm  and  the  partners,  what  would  be 
the  effect  of  the  obligation,  in  either  case,  against  the 
company  and  against  the  partners,  the  credit  being 
granted  for  behoof  of  the  company,  or  for  behoof  of  a 
third  party  ? 
(1.)  If  the  credit  wsL&for  behoof  of  the  company,  the  subscription 


1  Jar.  St.  ii.  381.  '  Pateraon,  9th  March,  1844,  6  D. 

*  Menziefl  Lect.  221  (228).  987. 


(t)  In  the  case  of  Patenon,  infra,  note  8,  Lord  FuUerton  expressed  a  some- 
what different  view,  observing — "  Even  if  they  were  joint  and  several  principal 
obligants,  I  think  that  in  strict  law  the  bank  would  be  in  as  bad  a  position. 
For  what  in  that  view  is  the  nature  of  the  obligation  ?  It  is  a  credit  by  the 
bank  to  four  persons,  the  money  to  be  drawn  in  name  of  one  of  them.  That 
being  the  true  view  of  the  case,  according  to  the  conception  of  the  bank,  can 
anything  be  more  plain  than  this,  that  a  mandate  by  four  only  executed  by 
three  is  no  mandate  at  all."  In  a  recent  case,  where  a  bond  for  borrowed 
money,  bearing  tu  be  granted  by  A,  B,  and  G,  as  principal  obligants,  waa 
signed  and  delivered  by  B  and  C,  A  being  present  at  the  execution  of  the  deed, 
but  refusing  to  sign  it,  it  was  held  that  B  was  not  afterwards  entitled  to  repu- 
diate the  obligation  on  the  ground  that  A  had  not  signed  the  deed  ;  Craig  (in 
Montgomeiy,  &c.),  13th  Dec.  1865,  4  MT.  192. 

{k)  The  rubric  in  Paterson's  case  (note  8)  bears,  "wherever  it  appeara 
clearly  from  the  transaction,  as  set  forth  in  the  deed,  that  he  is  such.'* 
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of  the  firm  binds  tbe  company  and  the  whole  partners,  and  the 
signature  of  the  partners  obliges  them  as  individuals  without  ex- 
press words  to  that  effect.^ 

(2.)  If  the  credit  was  for  helwof  of  a  third  party ^  the  sub- 
scription of  the  firm,  it  is  said,  does  not  bind  the  company,  or  the 
partners  who  did  not  authorise  it,  because  cautionary  obligations 
are  not  in  the  line  of  a  company's  business.^  If  the  bond  were 
subscribed  by  the  firm,  and  also  by  the  partners,  the  individual 
partners  of  the  company  would  not  be  liable  each  in  a  separate 
share,  but  together  only  in  one  single  share,  as  their  subscription 
would  be  held  to  have  been  added  merely  to  give  effect  to  that  of 
the  company. 

289.  What  is  the  effect,  with  regard  to  cautioners,  of  a  change 

in  the  partnership  of  the  company  to  whom  the  credit 
is  granted,  or  a  change  in  the  proprietary  of  the  bank  % 

(1.)  A  change  in  the  partnership  will  relieve  the  cautioners, 
because  the  company  is  dissolved  by  the  change,  and  because  those 
on  whose  discretion  the  cautioners  relied  may  have  been  removed.' 
But  the  obligation  will  subsist  where  the  intention  of  the  parties 
that  it  should  continue  binding,  notwithstanding  the  change, 
'^  shall  appear  either  by  express  stipulation,  or  by  necessary  impli- 
cation from  the  nature  of  the  firm  or  otherwise."^ 

(2.)  A  change  in  the  proprietary  of  the  bank  will  not  affect  the 
obligation  of  the  cautioners,  as  their  intention  to  continue  bound 
appears  by  necessary  implication  from  the  nature  of  banking  com- 
panies. 

290.  What  is  the  effect  of  a  stipulation  in  a  bond  of  credit 

that  a  charge  thereon  for  the  balance,  as  ascertained  by 
the  certified  account,  shall  not  be  suspended,  except 
on  consignation  ?    State  the  reason. 

The  stipulation  is  not  effectual;  because  it  would  interfere 
with  the  principles  of  public  law,  and  by  preventing  Courts  from 
suspending  on  caution,  would  stop  the  course  of  justice.* 

291.  Is  the  heir  of  a  oo-obligant  in  a  cash-credit  liable  for 

drafts  after  his  ancestor's  death,  where  no  notice  had 


1  Mellias,  22nd  June,  1816  F.C.  >  BeU*8  Com.  i.  288  (L  870). 

'Christie,  19th  Jan.    1826,  4  S.  *  19  &  20  Vict.  c.  60,  §  7. 

868.  B  Forrester,  27th  June^  1815,  F.C. 
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been  giTen  by  the  bank  to  the  obligant's  heir  of  the 
existence  of  the  bond  1 

The  heir  ib  liable,  not  only  for  the  debt  as  it  stood  at  his  an- 
cestor's death,  but  for  subsequent  drafts  until  recall  of  his  respon- 
sibility;  and  it  is  not  the  duty  of  the  bank  to  give  notice  to  the 
heir  of  the  existcDoe  of  the  bond.^ 

292.  Is    a    cautioner,   interposed  in  a  cash-credit  already 

granted,  liable  for  sums  advanced  before  the  date  of 
his  bond  1 

Yes ;  provided  there  has  been  a  fair  disclosure  of  the  state  of 
the  account&^ 

293.  When  an  annuitant  dies  between  terms,  have  his  repre- 

sentatives any  claim,  the  annuity  being  declared  pay- 
able all  the  days  of  his  lifel 

It  was  formerly  held  that  upon  the  death  of  the  annuitant 
between  terms  the  annuity  ceased  as  at  the  term  preceding  his 
death,  because  it  was  due  in  indivisible  termly  payments;  but 
under  the  Apportionment  Act,  the  representatives  of  the  annuitant 
are  now  entitled  to  a  portion  of  the  annuity  for  the  period  from  the 
last  term  till  his  death. '(m)     [See  the  Apportionment  Act^  1870.] 

1  Commexdal  Bank  of  Aberdeen,  '  Bell's  Prin.  801. 

4thFeb.  1801;  Hume  88;  Patenon,  >4  &  5   Will  IV.  c  22,  §   2; 

5th  July,  1808,  F.G. ;  British  linen  Bridges,  7th  March,  1844,  6  D.  968, 

Co.,  12th  Feb.  1858,  20  D.  557.    See  affd.(/) 
WyUie,  13th  Beo.  1853, 16  D.  180. 


(Q  28rd  Feb.  1847,  6  BeU  1. 

(m)  This  Act  has  been  found,  though  it  is  believed  not  originally  intended 
(see  obseivatxon  by  Lord  Jeffrey,  who  was  Lord  Advocate  at  the  time  of  its 
passing,  in  Bridges,  tupra,  6  D.  980)  to  ftpply  to  ScotUind.  It  is  understood, 
however,  not  to  apply  in  all  cases,  such  as  the  division  of  house  rents,  the  rule 
regarding  which,  at  common  law,  is  more  favourable  to  executors.  The  point 
here  referred  to  has  not  been  decided,  and  as,  at  common  law,  annuities  termi- 
nate at  the  tenn  preceding  death  (see  Dalhousie,  M.  15915,  and  Colebrooke,  18 
S.  756),  and  the  object  of  the  Act  is  stated  to  be  to  apportion  termly  payments, 
not  to  increase  the  obligations  of  the  debtors  in  them,  its  effect  in  tlds  respect 
may  perhaps  be  doubted.  Annuities  due  under  policies  are  (§  8)  specially  ex- 
cepted, which  may  seem  to  favour  the  view  stated  in  the  text,  though  the 
ground  of  distinction  between  them  and  other  annuities,  if  such  was  intended, 
is  not  very  clear ;  but  the  words  of  the  preceding  section  tend  to  the  opposite 
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When  the  annuity  was  declared  to  be  alimentary,  it  was  always 
held  to  be  payable  forehand,  and  to  vest  de  die  in  die7n,{n) 

294.  Whether  is  a  bond  of  annuity  a  burden  on  the  grantor's 

heir  or  lus  executor  1 

(1.)  If  the  annuity  is  irredeemable,  it  is  a  burden  on  the  heir, 
because  it  is  heritable,  having  a  tract  of  future  time,  and  yielding 
a  yearly  profit  without  relation  to  any  capital  sum.  If  the 
executor  is  called  on  to  pay,  he  will  be  entitled  to  relief  from  the 
heir. 

(2.)  If  the  annuity  is  redeemable,  it  is  a  burden  on  the  party 
entitled  to  redeem,  (o). 

295.  What  is  the  object  of  a  bond  of  relief,  and  what  are  its 

operative  clauses  1     State  the  reasons. 

The  object  of  a  bond  of  relief  is  to  enable  the  cautioner  to 
enforce  his  relief  against  the  principal  debtor,  by  summary  dili- 
gence, and  before  payment  or  distress.  The  operative  clauses  of 
the  deed,  besides  the  obligation  to  relieve,  are,  (1)  an  obligation 


conclusion.  By  that  section  it  is  enacted  that  all  rents,  annuities,  ftc,  "  shall  be 
apportioned  so  and  in  such  manner  that  on  the  death  of  any  person  interested  '* 
therein,  "he  or  she,  and  his  or  her  executors,"  &c.,  "shall  be  entitled  to  a  pro- 
portion of  such  rents,  annuities,**  &c.,  "according  to  the  time  which  shall  have 
elapsed  from  the  commencement  or  last  period  of  payment  thereof,'*  ko.,  "and 
that  eveiy  such  person,  his  or  her  executors,"  &c.,  ''shall  have  such  and  the 
same  remedies  at  law  and  in  equity  for  recovering  such  apportioned  parts  of  the 
said  rents,  annuities,  &c,  "when  the  entire  portion  of  which  tueh  apportioned 
parte  shall  form  part,  shall  become  due  and  payable,  and  not  brfore,  as  he,  she, 
or  they  would  have  had  for  recovering  and  obtaining  such  entire  rents,  annuities,'* 
Ac.,  '*if  entitled  thereto  ;**  but  as  no  "entire  portion"  of  the  annuity  would 
ever  "become  due  and  payable,"  the  time  for  recovering  the  "apportioned 
part "  would  never  arrive.  On  the  whole,  the  true  object,  whatever  may  have 
been  the  effect  of  the  Act,  seems  to  have  been,  not  to  create  new  obligations, 
but  to  regulate  the  rights  of  heir  and  executor  in  payments,  which  were  to  con- 
tinue, notwithstanding  the  death  of  the  parties  for  the  time  in  right  of  them. 

(n)  There  seems  to  be  some  mistake  here.  Annuities  payable  forehand 
could  hardly  vest  de  die  in  diem ;  because,  being  paid  teimly,  each  payment 
would  extinguish  the  claim  till  the  next  term,  when  another  term's  payment 
in  advance  would  be  due. 

(o)  All  annuities  are,  in  case  of  intestate  succession,  burdens  on  the  heir ; 
it  must  therefore  be  here  assumed  that  there  is  a  settlement  laying  the  burden 
on  some  one  else. 
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to  make  payment  of  the  debt  to  the  creditor  at  the  term  of  pay- 
ment and  to  deliver  to  the  cautioner  the  bond  discharged ;  (2)  w 
afherwisej  and  in  the  option  of  the  cautioner,  to  make  payment  to 
the  cautioner  himself  at  the  term  of  payment,  of  the  principal 
sum,  interest  and  penalty,  so  that  he  may  make  payment  to  the 
creditor,  and  thereby  operate  his  own  relief.  Without  both  of 
these  clauses  the  cautioner  could  not,  in  the  ordinary  case,  enforce 
his  relief  till  payment  or  distress;  because  although  his  bond 
contained  the  first,  namely,  the  obligation  to  retire  it  by  making 
payment  to  the  creditor,  that  resolves  into  an  obligation  €id /actum 
proBstanduniy  which  can  warrant  diligence  only  against  the  person; 
but  when  the  additional  clause,  obliging  the  debtor  to  make  pay- 
ment to  the  cautioner  himself  is  adjected,  there  is  then  a  definite 
liquid  obligation  of  debt,  which  authorises  diligence  of  every 
kind* 

296.  What  is  necessary  in  the  enforcement  of  a  bond  of 

relief  in  which  the  cautioner's  demand  of  payment  to 
himself  is  made  only  conditional  upon  the  debtor's 
failure  to  retire  the  bond. 

On  such  a  bond,  it  would  be  necessary  to  give  two  charges, 
the  first  ad  /actwm  prautandtim,  to  establish  the  failure,  and  to 
found  the  second  and  liquid  charge  for  the  debt,  so  that  diligence 
of  all  kinds  might  proceed.* 

297.  In  what  circumstances  is  the  bond  of  corroboration 

used? 

(1.)  When  the  original  bond  has  been  the  subject  of  judicial 
discussion  settled  by  decree. 

(2.)  For  the  purpose  of  accumulating  the  principal  and  arrears 
of  interest. 

(3.)  When  a  new  obligant  is  conjoined  in  liability. 

(4.)  When  an  additional  loan  is  granted. 

(5.)  When  the  debt  is  constituted  by  account,  or  bill,  in  order 
to  save  it  from  prescription. 

(6.)  The  assignee  to  a  cash-credit  bond  sometimes  takes  a  bond 
of  corroboration,  as  it  is  desirable  that  the  amount  due  should  be 
admitted  by  the  debtor. 


1  Jar.  Bt  u.  427  ;  Boas  Lect  i  169.  >  Ross  Lect  i  171. 

L 
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(7.)  By  the  repreflentatiyes  of  the  debtor  after  his  death,  to 
supersede  the  necessity  of  a  decree  of  constitution. 

(8.)  By  the  debtor  after  the  creditor's  death,  to  save  the 
expense  of  confirmation. 

(9.)  When  the  heir  of  the  debtor  is  liable,  as  heir  of  entail,  a 
bond  of  corroboration  is  sometimes  taken,  binding  him  and  his 
heirs  whomsoever. 

298.  For  what  reasons  ought  a  new  obligation  by  the  prin- 

cipal and  cautioners,  for  an  old  debt,  to  be  taken  in  a 

corroborative  form  1 
If  the  new  obligation  is  not  taken  in  a  corroborative  form,  (1) 
the  cautioners  may  have  the  benefit  of  the  septennial  limitation ; 
and  (2)  the  original  obligation  may  be  innovated,  and  diligence 
raised  on  it  consequently  discharged,  the  former  obligation  and 
all  that  has  followed  on  it  being  superseded  where  innovation 
takes  place.  ^ 

299.  What  is  the  extent  of  the  relief  competent  to  a  new 

cautioner  who  joins  with  the  principal  debtor  and 
original  cautioner  in  a  bond  of  corroboration  to  the 
creditor? 

(1.)  Where  the  new  cautioner  is  introduced  at  the  request  of 
the  dehtoT,{p)  and  not  of  the  original  cautioners,  he  has  that  relief 
only  which  is  competent  to  them. 

(2.)  But  when  he  has  been  introduced  at  the  request  of  the 
original  cautioners,  or  with  their  acquiescence,  to  relieve  them 
from  a  present  demand,  he  is  regarded  as  cautioner  for  them,  and 
will  have  total  relief  against  them,  as  well  as  against  the  principal 
debtor." 

300.  When  the  granter  of  a  bond  of  presentation  has  been 

compelled  to  pay  the  debt  in  consequence  of  his 

1  Enk.8,4,22;  Duff  on  Deeds,  61.  *  Bdl's  Prin.  272. 


(p)  The  legal  presninption  is,  that  he  is  so  introdnoed;  Bell's  Com.  L 
370.  See  also  Lennor,  18th  Blay,  1816.  Here  a  corroboratiiig  caatioaer 
granted  bond  singly,  and  did  not  take  a  letter  of  relief  from  the  principal 
debtor ;  held  that  this  was  not  evidence  that  the  corroborator  interposed  at 
desire  of  oo-oUigants  in  the  original  bond,  and  they  were  found  entitled  to 
relief  from  him  pro  ratcL 
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inabiliiy  to  present  the  debtor;  Has  he  relief  against 
the  debtor's  cautioners  in  the  original  bond?  State 
the  reasons. 

No;  (1)  because  when  one  has  paid  a  debt  for  which  he  has 
become  liable  sttbatdiarie,  in  consequence  of  any  real  or  construc- 
tive  delinquency  of  his  own,  he  is  not  entitled  to  relief  against 
the  proper  cautioner  ;^  and  (2)  because  the  cautioners  have,  for 
their  own  relief,  an  interest  in  the  success  of  the  diligence  against 
the  debtor.' 

v.  TRANSMISSION  OF  PERSONAL  RIGHTS. 

301.  What  are  the  different  methods  by  which  moveable 

rights  may  be  transmitted  ? 

(1.)  By  act  of  the  law,  as  in  the  transference  of  moveables  by 
marriage. 

(2.)  By  judicial  sentence,  as  arrestment  and  forthcoming,  or 
confirmation. 

(3.)  By  voluntary  conveyance.' 

302.  What  rights  cannot  be  assigned?    State  the  reasons 

(1.)  Conjugal  and  (q)  parental  rights ;  because  they  must  be 
exercised  by  the  husband  or  fiskther  in  that  express  character. 

(2.)  Public  o£Gices  not  patrimonial ;  on  the  principle  of  delectus 
perwna, 

(3.)  Salaries  of  public  officers,  unless  in  so  far  as  they  exceed 
a  reasonable  maintenance ;  because  the  public  service  requires  that 
they  shall  have  a  sufficient  support. 

(4.)  Leases  of  ordinary  endurance,  not  urban ;  on  the  principle 
of  ddectus  personce. 

(5.)  Bights  of  liferent  "  cannot^  properly  speaking,  be  trans- 
mitted to  another;"  because  they  necessarily  terminate  at  the 
death  of  the  person  on  whom  they  are  conferred,  but  the  profits 
daring  the  lif  erenter's  life  may  be  assigned. 

(6.)  Alimentary  rights,  unless  for  alimentary  debts ;  because 
such  provisions  are  given  for  the  subsistence  of  the  grantee. 

1  Snk.  3,  8,  70.                                       '  Enk.  3,  5,  1. 
'  Meniiei,  294  (304);  Smith,  11th 
Dec  1811,  F.C. 

{q)  See  note  (t),  p.  36. 
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(7.)  Legacies  before  the  testator's  death ;  because  there  is  no 
debt,  aud  no  one  to  whom  intimation  could  be  made. 

(8.)  A  partner's  interest  in  a  private  company,  to  the  effect  of 
making  the  assignee  a  partner  ;(r)  on  the  principle  of  delectus  per- 
9oncR,  But  his  share  of  the  stock  may  be  assigned,(«)  to  be  made 
forthcoming  at  the  dissolution  of  the  company.^ 

303.  What  are  the  classes  into  which  moreable  rights  are 

divided,  and  how  are  they  distinguished  by  the  law  of 
England  1 

Moveable  rights  are  divided  into  two  classes : — (1)  moveable 
corporeal,  or  moveable  real  rights,  of  which  the  owner  possesses 
the  ipsum  corpus,  having  a.  jus  in  re,  as  ships,  merchandise,  jewels, 
<&c. ;  and  (2)  incorporeal  moveable  rights,  the  possessor  of  which 
has  only  a  jus  ad  rem  or  a  right  of  action  against  other  parties, 
without  any  real  right  in  the  thing  which  he  is  entitled  to  demand 
and  recover,  as  debts  or  claims  constituted  by  bonds,  contracts,  or 
other  writings.  These  rights  are  distinguished  by  the  law  of  Eng- 
land into  rights  in  possession  or  chattels  and  choses  in  action.' 

304.  Describe  and  account  for  the  peculiarity  of  style  of  the 

deed  of  assignation  generally  in  use.(<) 

The  deed  of  assignation  generally  in  use  does  not  contain 
words  expressly  assigning  and  transferring  the  right,  but  is  in  the 
form  of  a  mandate  or  power  of  attorney,  empowering  the  assignee 
to  demand  and  discharge  the  debt,  with  a  surrogation  and  substi- 
tution of  the  assignee  into  the  cedent's  place.  The  peculiarity  of 
the  style  originated  in  the  circumstance  that  rights  constituted 

^  Stair,  3,  1,  2  ;   Enk.  3,  6,  2 ;          >  Enk.  8,  1,  2 ;  Ross  Lect.  177  ; 
Duff  on  Deeds,  70  ;   Menzies  Lect       Menzies  Lect.  231  (239). 
261  (260). 

(r)  There  may,  however,  be  a  sub -contract  between  a  partner  and  a 
stranger  for  a  division  of  his  share  of  the  profits.  This  does  not  make  the 
stranger  liable  for  the  debts  of  the  partnership ;  Ersk.  8,  8,  22 ;  Bell's  Com. 
u.  654. 

(«)  It  may  be  attached  also  by  diligence. 

(0  There  seems  to  be  some  misprint  in  this  question,  and  also  in  the 
answer,  which  describes  first  one  and  then  another  form  of  assignation  as  that 
'*  generally  in  ose. "  Perhaps  "  generally  "  should  have  been  "  originally,"  and 
the  answer  should  have  commenced  in  the  past  tense. 
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by  obligation,  or  choses  in  action,  were  formerly  intransmissible 
without  the  consent  of  the  debtor.  But  although  the  creditor 
could  not  transfer  the  right)  it  was  competent  for  him  to  giunt  a 
mandate  or  procuratory  to  another,  as  his  attorney,  to  demand  and 
discharge  the  debt  in  his  name.  The  assignment,  however,  in 
this  form  being  truly  a  procuratory,  was  from  its  nature  revocable ; 
but  after  the  introduction  into  the  style  of  the  terms  cedent  and 
cessionaire,  and  the  clause  of  surrogation  and  substitution,  from 
the  French  deed  of  transport,  a  deed  which  operated  as  a  direct 
conveyance,  the  effect  of  that  writ  was  also  adopted,  and  the  Scot- 
tish assignment  passed  into  a  deed  of  absolute  transmission.^ 

305.  Enumerate  the  clauses  of  the  assignation. 

(1)  Narrative;  (2)  subsumption;  (3)  clause  of  assignation; 
(4)  powers  of  the  assignee ;  (5)  clause  of  warrandice ;  (6)  clause 
of  delivery;  (7)  clause  of  registration ;  (8)  testing  clause,  (it) 

1  Stair,  8,  1,  2,  and  3 ;  Boss  Lect  176  et  seq, ;  Menzies  Lect.  232  (240) 
et  acq. 

(u)  By  the  «  Transmission  of  Moveable  Property  (Scotland)  Act,  1862" 
(25  &  26  Vict.  &  85),  a  simpler  form  of  assignation  than  that  referred  to 
in  this  and  the  preceding  answer  was  introduced.  By  section  1  of  that  Act, 
it  ii  provided  that  "  it  shall  be  competent  to  any  party  in  right  of  a  personal 
bond,  or  of  a  conveyance  of  moveable  estate,  to  assign  such  bond  or  conveyance 
by  assignation  in,  or  as  nearly  as  may  be  in  the  form  set  forth  in  Schedule  (A), 
hereto  annexed,  and  it  shall  be  competent  to  write  the  assignation  or  assig- 
nations on  the  bond  or  conveyance  itself  in,  or  as  nearly  as  may  be  in,  the 
form  set  forth  in  Schedule  (B),  hereto  annexed,  which  assignation  shall  be 
registrable  in  the  books  of  any  court,  in  terms  of  any  clause  of  registration 
contained  in  the  bond  or  conveyance  so  assigned ;  and  such  assignation,  upon 
being  duly  stamped  and  duly  intimated,  shall  have  the  same  force  and  effect 
as  a  duly  stamped  and  duly  intimated  assignation  according  to  the  forms  at 
present  in  use." 

Schedule  (A)  is  in  these  terms : — "  I,  A  B,  in  consideration  of,  &c.  {or 
othenffue  as  the  case  may  he),  do  hereby  assign  to  C  D,  and  his  heirs  or  assignees 
{or  otherwise  <u  the  case  may  be),  the  bond  {or  other  deed,  describing  it),  granted 
by  E  Fy  dated,  &c.,  by  which  {here  specify  the  nature  of  the  deed,  and  specify 
also  any  connecting  title  and  any  circumstances  requiring  to  be  stated  in  regard 
to  the  nature  and  extent  of  the  right  *required)  [*si€ — should  be  "  assigned  "]. 
In  witness  whereof,  &c.  {insert  testing  clause  in  usual  form),'** 

Schedule  (B)  is  in  these  terms : — **  I,  A  B,''  &c.,  "  do  hereby  assign  to 
C  B,"  &C.  (as  in  Schedule  A),  "the  foregoing  {or  within  written)  bond  {or 
other  writ  or  deed,  describing  it),  granted  in  my  favour  {or  otherwise  as  the  case 
may  be,  specifying  any  connecting  title  and  any  circumstances  requiring  to  be 
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SOS.  On  what  principle  is  the  doctrine  of  intimation  founded, 
and  what  is  the  effect  of  intimation  1 

The  doctrine  of  intimation  is  founded  on  the  principle  that 
delivery  or  possession  is  necessary  to  complete  a  conveyance ;  and 
the  object  of  intimation  is  the  attainment  of  as  complete  posses- 
sion as  the  subject  admits  of,  by  placing  not  only  the  debtor  but 
every  person  who  has  an  equitable  or  legal  interest  in  the  matter 
under  an  obligation  to  treat  it  as  the  assignee's  property.  Inti- 
mation of  an  assignation  is  tantamount  to  possession,  and  its 
effect,  therefore,  is  (1)  to  put  the  debtor  in  mala  fde  to  pay  to 
the  cedent  or  any  other  assignee  ;(v)  and  (2)  to  complete  the 
transference.^ 

807.  To  what  risks  is  the  holder  of  an  unintimated  assigna- 
tion exposed  % 

(1)  The  debtor  being  in  bona  fde  to  pay  to  the  cedent,  the 
debt  may  thereby  be  discharged ;  (2)  the  debt  may  be  carried  off 
by  a  second  assignation  intimated  to  the  debtor ;  or  (3)  by  dili- 
gence at  the  instance  of  the  cedent's  creditors ;  (as)  (4)  there  being 
no  concourse  of  debit  and  credit  between  the  debtor  and  the 
assignee  before  intimation,  compensation  is  not  pleadable  by  the 
latter,  and  therefore  he  may  be  compelled  to  pay  a  debt  incurred 
by  him  to  the  debtor,  and  assigned  to  a  third  party,  which  would 
otherwise  have  been  compensated.' 

908.  An  assignation  of  a  bond  was  intimated  to  the  debtor 
after  the  date  of  the  cedent's  sequestration,  but  before 
the  confirmation  of  the  appointment  of  the  trustee  on 
his  sequestrated  estate ;  Was  the  intimation  timeously 
made? 

No ;  because  the  Bankrupt  Act  declares  that  the  act  and  war- 

^  JarmaD'B   Conveyancing,    461  ;  *  Enk.  8,  5,  2. 

Menzies  Lect  241  (249);  Enk.  S, 
5,8. 


MltUed  in  re^tard  to  the  nature  and  extent  of  the  right  auigned).    In  witm 
whereof,  &c.  {imert  tetting elatue in  usual fmn)" 

By  section  8  it  is  proTided  that  the  f  onns  of  truunninion  and  intunation 
then  in  use  may  etill  be  employed. 

(v)  Thii  flhonld  rather  be  "  any  assignee  making  intimation  subseqnently.** 

(x)  Or  by  con6nnation  by  them  after  his  death. 
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rant  of  confirmation  in  favour  of  the  trustee  shall  ipso  jure  vest 
the  moveable  estate  in  him  as  at  the  date  of  the  sequestration,  to 
the  same  effect  as  if  intimation  had  been  made  at  that  date.^ 

809.  What  is  the  procedure  in  making  notarial  intimation  of 
an  assignation ) 

The  assignee  or  his  (y)  procurator  goes  along  with  a  notary 
and  two  witnesses  to  the  debtor,  exhibits  to  him  the  bond  and 
assignation,  and  delivers  a  copy  of  the  latter,  with  a  written  state- 
ment signed  by  the  assignee  or  procurator,  called  a  schedule  of 
intimation,  in  which  the  bond  and  assignation  are  recited,  and  by 
which  the  assignee  or  procurator  intimates  the  assignation,  and 
protests  that  the  debtor  should  not  pretend  ignorance  thereof,  or 
of  the  intimation ;  that  he  should  not  make  payment  to  any  other 
person  than  the  assignee ;  and  that  if  he  do  in  the  contrary  ho 
should  be  liable  in  repetition  of  the  sums  in  the  bond,  and  also  in 
damages  and  expenses ;  the  assignee  or  procurator  at  same  time 
takes  instruments  in  the  hands  of  the  notary ;  and  the  res  gesUe 
are  embodied  in  an  instrument  signed  by  the  notary  and  wit- 
ne8se&'(«) 

M9  &  20  Vict  c.  79,  §  102.  >  Jar.  St  (3id  edit)  il  351. 


(y)  Intimation  found  nnll,  because  the  notary  acted  also  as  procurator ; 
Soot,  8rd  July,  1628,  M.  846. 

(s)  By  the  Transmission  of  Moveable  Property  Act,  already  referred  to, 
it  is  dedared  that  **  An  assignation  shall  be  validly  intimated  (1)  by  a  notary- 
public  delivering  a  oopy  thereof,  certified  as  correct,  to  the  person  or  persons 
to  whom  intimation  may  in  any  case  be  requisite ;  or  (2)  by  the  holder  of  any 
assignation,  or  any  person  authorised  by  him,  transmitting  a  copy  thereof, 
certified  as  oonrect,  by  post  to  such  person,  and  (in  the  first  case)  a  certificate 
by  such  notary-publio  in,  or  as  nearly  as  may  be  in  the  form  set  fortii  in 
Schedule  (G),  hereunto  annexed ;  and  (in  the  second  case)  a  written  acknow- 
ledgment by  the  person  to  whom  such  copy  may  have  been  transmitted  by  post 
as  aforesaid  of  the  receipt  of  the  oopy,  shall  be  sufficient  evidence  of  such  inti- 
mation having  been  duly  made.  Provided  always,  that  if  the  deed  or  instru- 
ment containing  such  assignation  shall  likewise  contain  other  conveyances  or 
dedarations  of  trust  purposes,  it  shall  not  be  necessary  to  deliver  or  transmit  a 
fun  copy  thereof,  but  only  a  copy  of  such  part  thereof  as  respects  the  subject- 
matter  of  such  assignation ;"  25  k  26  Vict  e.  85,  §  2. 

Tliough  the  Act  speaks  only  of  delivery  to  the  debtor,  the  intimation 
may,  if  necessary,  be  made  by  leaving  the  copy  at  his  dwelling-house.  See 
Schedule  (C). 
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310.  Is  it  necessary  to  produce  both  the  bond  and  the  assig- 
nation to  the  debtor  in  making  notarial  intimation  1 

It  ia  not  necessary  to  exhibit  the  bond ;  but  it  is  indispensable 
to  produce  the  assignation,  ^(a) 

31L  To  whom  ought  intimation  to  be  made  when  the  debtor 
is  (1)  domiciled  abroad ;  or  (2)  a  pupil ;  or  (3)  a  cor- 
poration ;  or  (4)  a  joinlrstock  company) 

(1.)  When  the  debtor  is  domiciled  abroad,  intimation  ought  to 
be  made  to  him  at  the  office  of  the  keeper  of  the  Record  of  Edictal 
Citations  on  letters  of  supplement  passing  under  the  Signet,  the 
service  being  made  by  a  messenger-at-arms,  in  presence  of  a  notary 
and  witnesses ;  and  notice  should  also  be  given  to  the  debtor  by 
letter,  if  his  address  is  known. 

(2.)  When  the  debtor  is  a  pupil,  intimation  should  be  made  to 
the  pupil  personally,  and  also  to  his  tutors,  and  if  these  are  not 
known,  or  if  the  pupil  has  no  tutors,  intimation  ought  to  be  made 
to  his  ^^  tutors  and  curators,  if  he  any  have,"  at  the  Edictal 
Citation  office  on  letters  of  supplement '(6) 

(3.)  When  the  debtor  is  a  corporation,  intimation  to  the  trea- 

1  Watson,  M.  3687.  *  1  ft  2  Vict.  c.  118,  and  A.  S.,  24th  Dec.  1888. 


When  the  intimation  is  made  notarially,  it  must  be  in  presence  of  two 
witnesses.  The  certificate  sets  forth  the  day  and  also  the  hour  when  (which 
is  important  in  case  of  competition),  and  the  manner  in  which,  the  intimation 
was  made,  and  is  signed  by  the  notary  and  witnesses.  A  testing  danse,  "  in 
utualfomh,"  is  appointed  to  be  inserted,  so  that  the  place  and  date  of  signing 
the  certificate  must  be  specified,  as  well  as  the  date  of  the  intimation,  which 
is  stated  at  the  commencement 

The  Act  does  not  state  whether  or  not  the  acknowledgment  of  the  receipt 
of  the  copy  of  the  assignation  must  be  holograph  or  attested ;  bat  where  not 
attested,  it  should  be  holograph,  so  as  to  secure  for  it  the  privilege,  which 
otherwise  it  would  not  have,  of  proving  its  date.  If  the  acknowledgment  is 
sent  by  poet  without  an  envelope,  the  post-mark  would  prove  the  date  at  least 
of  its  despatch. 

(a)  Not  now  necessary.    See  suprOf  note  (z),  p.  151. 

{h)  The  letters  of  supplement  here  referred  to,  of  which  a  form  will  be 
found  in  Juridical  Styles,  iii  280,  were  originally  executed  at  the  market-cross 
of  Edinburgh  and  pier  and  shore  of  Leith.  The  alteration  in  the  mode  of 
execution  was  introduced  by  6  Geo.  IV.  a  120,  §  51,  and  Act  of  Sederunt, 
11th  July,  1828  ;  the  Act  1  &  2  Vict  c.  118,  only  made  a  change  regarding 
the  office  where  the  execution  is  served. 
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surer  is  sufficient ;  but  entry  of  the  assignation  in  the  books  of  the 
corporation  is  of  chief  importance.^ 

(4.)  When  the  debtor  is  a  jointnstock  company,  intimation  is 
made  by  leaving  the  schedule  at  the  registered  office  of  the  com- 
pany ;  or  by  sending  it  through  the  post-office  addressed  to  the 
company  ;  or  by  giving  it  to  a  director,  or  the  secretary,  or  other 
principal  officer. '(c)  ^Intimation  of  assignations  of  policies  of  life 
assurance  is  regulated  by  "The  Policies  of  Assurance  Act,  1867.''] 

312.  What  is  the  effect  of  the  debtor's  private  knowledge  of 
the  assignation  1 

1  Kdr,  M.  7S8.  *  19  ft  20  Vict  a  47,  §  53. 


(e)  The  Act  here  referred  to  is  repealed  by  "The  CompanieB*  Act,  1862  " 
(25  ft  26  Vict,  c  89),  which  proyides,  §  72,  that  any  notice  "  may  be  served 
on  the  company  by  leaving  the  same  or  sending  it  through  the  post  in  a 
prepaid  letter,  addressed  to  the  company  at  their  registered  office."  This 
applies  only  to  companies  registered  under  the  Act,  as  they  only  have 
registered  offices. 

By  the  Companies  Clauses  (Scotland)  Act,  8  Vict,  c  17,  §  117,  and  the 
BaUway  Clauses  (Scotland)  Act,  8  ft  9  Vict,  c  88,  §  ISO,  it  is  provided  that 
any  notice  may  be  served  on  companies  coming  under  those  Acts  'by  the 
same  being  left  at  or  transmitted  through  the  post,  directed  to  the  principal 
office  of  the  company,  or  one  of  their  principal  offices,  where  there  shall  be 
more  than  one,  or  being  given  personally  to  the  secretary,  or  in  case  there  be 
no  secretary,  then  by  being  given  to  any  one  director  of  the  company." 

Where  companies  are  established  under  special  Acts,  provision  is  always 
made  in  regard  to  notices. 

There  being  no  direction  in  the  Transmission  of  Moveable  Property  Act, 
1862,  as  to  the  mode  of  intimating  to  companies,  the  provisions  of  the  Act 
above  mentioned  may  be  taken  as  regulating  the  persons,  ftc.,  to  whom  in 
the  several  oases  to  which  they  are  applicable,  intimation  should  be  made ; 
but  the  solemnitiee  required  by  the  Transmission  Act  must  always  be 
observed. 

In  the  case  of  private  companies,  intimation  should  be  given  to  the  com- 
pany at  or  addressed  to  its  place  of  business,  and,  if  required  to  be  given  to 
the  partners  as  individuals,  it  should  be  done  personally  or  at  their  dwelling- 
houses.  The  notarial  certificate  should  set  forth  to  which  of  the  partners  the 
copy  was  delivered  for  behoof  of  the  company,  where  such  is  the  case. 

In  the  case  of  joint^tock  companies  not  registered,  provision  is  generally 
made  for  this  purpose  in  the  contract  or  constitution  of  the  company ;  and 
where  known,  it  idiould  be  followed ;  but  intimation  to  the  manager,  secretaiy, 
or  other  official,  at  the  place  of  business  would  be  sufficient.  See  Watson, 
19th  Nov.  1755,  M.  850. 
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(1.)  The  debtor's  priTate  knowledge  of  the  assignatLon  cannot 

be  pleaded  by  the  assignee  when  there  is  a  competition  of  creditors, 

aa  intimation  is  necessary  to  complete  the  transference.     (2.)  But 

it  is  thought  that  private  knowledge  would  put  the  debtor  in  mala 

Jidsy  and  Interpol  him  from  paying  to  the  oedent,\d) 

313.  What  equipoUents  have  been  admitted  to  formal  inti- 
mation, and  for  what  reasons  ? 

(1.)  Citation  of  the  debtor  in  an  action  in  which  the  assigna- 
tion is  founded  on.' 

(2.)  A  charge  of  payment  to  the  debtor  on  the  registered  bond 
and  assignation  at  the  instance  of  the  assignee  ;*  and 

(3.)  Production  of  the  assignation  in  a  multiplepoinding  in 
which  the  debtor  and  assignee  are  parties;^  because  these  are 
judicial  acts,  exposing  the  assignation  to  the  knowledge  of  the 
judge  as  well  as  of  the  debtor.' 

(4.)  A  written  promise  by  the  debtor  to  pay  the  debt  to  the 
assignee;*  and 

(5.)  Payment  of  interest  by  the  debtor  to  the  asedgnee ;'  be- 
cause these  imply  not  only  the  debtor's  knowledge  of  the  assigna- 
tion, but  are  in  effect  a  corroboration  of  the  debt. 

(6.)  The  debtor's  holograph  acknowledgment  of  intimation  f 

(7.)  His  subscription  as  a  consenter  to  the  assignation  ;* 

(8..)  Intimation  by  letter  from  the  assignee,  with  an  answer 
returned  ;*° 

(9.)  Notice  to  the  debtor's  factor,  with  an  entiy  by  the  factor 
in  the  books  of  the  debtor  of  the  transference  of  the  debt; "(e)  and 

(10.)  The  attendance  of  an  assignee  to  shares  in  a  public  com- 

1  Stair,  8,  1,  7 ;  Enk.  8,  5,  5  ;  '  E.  of  Aberdeen,  9tb  AptU,  1780, 

BeU'8  Prin.  1465.  Cr.  and  St.  Ap.  44. 

>  White,  M.  854.  >  Newton,  M.  850. 

>  Enk.  8,  5,  4.  >  TnmbuU,  M.  868. 

«  Bongall,  M.  851.  ^'^  Wallace,  27th  May,  1858, 15  D. 

fi  Enk.  8,  5,  4.  688. 

*  Home,  M.  868.  "  E.  of  Abezdeen,  iupra. 


(d)  Private  knowledge  is  not  to  be  relied  on.  See  Faonlty  of  Advocates, 
M.  866.    It  cannot  be  proved  by  witnesses ;  IMckson,  M.  878. 

(e)  It  was  so  held  in  the  case  referred  to,  by  the  Hoose  of  Lords  reversing 
the  judgment  of  the  Court  of  Session ;  but  it  would  not  be  prudent  to  rely  on 
this  circumstance  alone  as  evidence  of  intimation. 
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pany,  at  a  meeting  of  tbe  partners,  and  acting  and  voting  as  in 
right  of  the  cedent,  by  virtue  of  the  a88ignation,^(/)  because  in 
these  cases  the  debtor  is  held  to  be  duly  certiorated  of  the  assig- 
nation, which  is  all  that  the  law  requires. 

(11.)  Kegistration  in  the  registers  for  publication  of  assignations 
of  heritable  rights,  and  of  personal  rights  relating  to  lands ;  because 
these  registers  are  established  by  statute  to  give  notice  to  the  lieges 
of  transferences  of  such  right&' 

314.  What  assignations  require  no  intimation  ? 

(1.)  Legal  assignation,  by  marriage.' 

(2.)  Judicial  assignation,  by  sequestration,  adjudication,  ar- 
restment)  and  forthcoming,  &c.*{h) 

(3.)  Transference  of  bills  and  notes  of  indorsation.^ 

(4.)  Transference  of  funds  belonging  to  the  drawer,  in  the 
hands  of  the  drawee,  on  acceptance  of  a  draft  or  protest  for  non- 
acceptance.* 

(5.)  Assignations  in  favour  of  the  debtor.^(t) 

1  Hill,  12th  Nov.  1847, 10  D.  78.  *  Erak.  3,  6,  6. 

'  Enk.   8,  5,   6  ;    Edmimd,    16th  »  Ersk.  ib, 

Nov.  1856,  18  D.  47.^)  «  Bell's  Prin.  1465. 

>  Erak.  3,  5,  7.  '  Paul,  22nd  May,  1835,  13  a  818. 


(/)  In  Hill*8  case,  referred  to,  the  assignation  was  produced  at  the  meeting. 

iff)  Aff.  26th  Feb.  1858,  3  Macq.  116. 

(A)  It  is  to  be  kept  in  view,  however,  that  intimation  in  some  of  these 
cases,  though  not  necessary  to  complete  the  right  of  the  assignee,  may  be  so 
on  other  grounds.  Thus,  "a  debtor  to  a  woman  by  a  moveable  bond  is  in  bona 
fde  to  pay  to  her,  even  after  her  marriage,  until  it  be  intimated  to  him.  And 
in  like  manner  a  debtor  to  one  by  an  heritable  bond  is  in  bona  fide  to  make  pay- 
ment to  the  original  creditor,  notwithstanding  its  being  adjudged  by  a  third 
person,  till  he  be  properly  certified  of  the  decree  of  adjudication  ; "  Erak.  3,  5, 7 ; 
and  "  If  a  debtor,  in  ignorance  of  the  sequestration,  have  paid  his  debt  bona  fide 
to  the  bankrupt,  he  shall  not  be  obliged  to  pay  it  a  second  time  to  the  trustee ; " 
19  k.  20  Vict  c.  70,  §  111.  It  may  also  be  noticed,  that  though  it  is  usual  to 
describe  some  of  the  modes  of  transference  here  referred  to  as  "  assignations  re- 
quiring no  intimation,"  it  is  not  quite  accurate  to  do  so.  Either  they  are  in 
themselves  intimations,  as  arrestment  and  forthcoming,  than  which  nothing  can 
be  more  complete,  or  the  intimation  required  is  of  a  different  nature,  as  in  a 
decree  of  adjudication,  which  must  be  recorded  in  the  appropriate  register. 

(t)  An  assignation  in  favour  of  the  debtor  might  in  some  cases  operate  as 
an  extinction  by  confusion  rather  than  as  a  transference  of  the  right.  Such, 
however,  was  not  the  nature  of  the  deed  in  the  case  of  Paul,  referred  to  ;  it 
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(6.)  An  assignation  of  a  tack  of  teinds  to  the  heritor.^(^) 

315.  In  what  respects  are  holograph  acknowledgments  of  inti- 

mation privileged  as  contrasted  with  other  holograph 
writings  ) 

Holograph  acknowledgments  of  intimation  prove  their  dates, 
although  unattested  by  witnesses,  being  a  privilege  which  is  not 
allowed  to  other  holograph  writings.'  [But  see  change  of  law  as  to 
holograph  testamentary  writings,  Conveyancing  Act,  1874,  sect.  40.] 

316.  Where  there  are  several  obligants,  does  intimation  to  one 

of  them  complete  the  conveyance,  or  prevent  another 
obligant,  without  notice,  from  paying  the  debt  to  the 
cedent  9 

Intimation  to  one  of  the  debtors  completes  the  conveyance; 
but  such  intimation  is  not  effectual  for  interpelling  the  other 

^  Montgomery,  M.  841.  '  Newton  ft  Co.,  M.  850. 


approached  more  nearly  to  an  assignation  by  the  debtor,  having  been  (on  the 
ground  stated  in  Ans.  828,  where  the  case  is  again  referred  to)  held,  though 
not  bearing,  to  be  a  conveyance  of  a  jut  credUi  by  a  party  who  was  also  a 
trustee  under  the  trust  deed  which  created  it,  so  that  he  was,  though  in  different 
characters,  both  debtor  and  creditor.  It  was  held  that  the  assignation  required 
no  intimation  to  the  granter  in  his  character  of  trustee,  and  that  the  recorded 
infeftment  following  on  the  deed,  which  was  in  the  form  of  a  bond  and  disposi- 
tion in  security,  was  equivalent  to  intimation  to  his  co-trustee ;  but  it  is  to  be 
observed  that  this  principle  applied  equally  to  both  trustees,  and  was  of  Itself 
sufficient  to  decide  the  case. 

{h)  There  was  formerly  a  kind  of  assignation  which  was  completed  without 
intimation,  viz.,  that  of  a  patent,  because  there  was  no  one  to  whom  intimation 
could  be  made ;  bnt  this  was  changed  by  "  The  Patent  Law  Amendment  Act, 
1852  "  (15  k  16  Vict,  c  88),  which  provides,  §  85,  "  That  ther«  shall  be  kept 
at  the  office  appointed  for  filing  specifications  in  Chancery  a  book  or  books, 
entitled  *  The  Register  of  Proprietors,'  wherein  shall  be  entered,  in  such  manner 
as  the  Commissioners  shall  direct,  the  assignment  of  any  letters  patent,  or  of 
any  share  or  interest  therein,"  "  with  the  name  or  names  of  any  person  having 
any  share  or  interest  in  such  letters  patent,  the  date  of  his  or  their  acquiring 
such  letters  patent  share  and  interest,  and  any  other  matter  or  thing  relating 
to  or  affecting  the  proprietorship  in  such  letters  patent."  **  Provided  always, 
that  until  such  entry  shall  have  been  made,  the  grantee  or  grantees  of  the 
letters  patent  shall  be  deemed  and  taken  to  be  the  sole  and  exclusive  proprietor 
or  proprietors  of  such  letters  patent.*'  Duplicates  of  all  entries  made  in  the 
sud  Begister  of  Proprietors  are  transmitted  to  the  office  of  the  Commissionen 
in  Edinburgh. 
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obligants  who  have  not  got  notice  from  making  payment  to  the 
cedent^ 

317.  Where  a  creditor  has  arrested  funds  in  Scotland  belong- 

ing to  his  debtor,  which  had  previously  been  assigned 
by  him  in  trust  for  creditors  by  an  unintimated  Eng- 
lish creditor-deed,  such  deeds  operating  as  a  complete 
transference  by  the  law  of  England  without  intima- 
tion; Whether  will  the  arrester  or  the  assignee  in 
trust  be  preferred  1     State  the  reason. 

It  has  been  found  that  the  arrester  is  entitled  to  the  prefer- 
ence; because  the  question,  whether  an  English  creditor-deed 
excludes  arrestments,  relates  to  a  competition  of  diligence  for 
attaching  a  fund  in  Scotland,  and  falls  to  be  determined  by  the 
law  of  Scotland,  which  requires  intimation.''' 

318.  A,  under  articles  of  roup,  feued  lands  to  B,  who  subse- 

quently sold  them  to  C,  and  the  latter  executed  over 
them  a  bond  and  disposition  in  security,  which  was 
recorded  in  the  Register  of  Sasinea  C  having  become 
bankrupt,  and  it  having  been  discovered  that  his  title 
to  the  lands  was  inept,  his  trustee  sued  A,  the  supe- 
rior, to  grant  a  charter  to  him  as  trustee,  but  the 
holder  of  the  bond  appeared  and  claimed  a  preferable 
right ;  Whether  or  not  is  his  daim  valid  ?  State  the 
reason. 

The  bond-holder^s  claim  is  valid;  because  G,  the  bankrupt, 
had  a  personal  right  to  the  lands  under  the  articles  of  roup  and 
charter  which  was  carried  by  the  assignation  to  writs  in  the  bond ; 
and  registration  of  the  bond,  being  equivalent  to  intimation  of 
that  assignation  of  the  personal  title,  the  trustee  therefore  could 
obtain  a  charter  only  under  burden  of  the  bond-holder's  preferable 
right" 

319.  An  assignee  to  a  bond,  ''  with  all  that  has  followed  or 

may  follow  thereupon,"  sued  the  son  of  the  debtor  for 
payment,  who  did  not  represent  his  father,  but  had 

1  Stair,  8, 1, 10 ;  Enk.  3,  5,  6.  >  Edmond,  26th  Not.  1855,  18  D. 

s  BoDAldaon,  Sth  July,  1855,  17      47 ;  aff.  26th  Feb.  1858. 
D.  1063. 
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granted  to  the  cedent  a  bond  of  corroboration ;  Is  the 
son  in  a  position  to  plead  that  the  assignee  has  no 
title  to  proceed  against  him,  in  respect  that  the  bond 
of  corroboration  was  not  specially  assigned)  State 
the  reason. 

No  because  the  bond  of  corroboration  as  well  as  every  other 
accessory  rights  is  transferred  to  the  assignee  by  virtue  of  the 
assignation  to  the  debt  it8elf.^(Z) 

S20.  Where  diligence  against  the  debtor  has  been  b^gun  by 
the  cedent,  before  granting  the  assignation,  in  whose 
name  ought  it  afterwards  to  proceed  t 

The  diligence  most  be  continued  in  name  of  the  cedent; 
because  the  messenger-at-arms  cannot  judge  of  the  effect  of  the 
assignation,  and  his  powers  are  limited  to  the  terms  of  the  warrant* 
But  a  new  warrant  may  be  obtained  by  the  assignee  for  charging 
and  arresting  in  his  own  name  on  production  of  the  extract 
registered  bond  and  assignation  in  the  Bill  Chamber.'  Caption 
in  the  assignee's  name  may  proceed  on  a  charge  at  the  instance  of 
the  cedent^ 


1  CiUtie,  2  Br.  Sup.  197.  M  ft  2  Vict.  o.  114,  §  7. 

*  Enk.  8,  6,  8  ;  Stewart,  M.  834.  «  Young,  M.  8187. 


(2)  In  the  case  of  Cnltie,  dted,  it  was  held  that  an  assignation,  withoat 
even  the  nsnal  clause,  "  with  all  that  hath  followed  or  may  foUow  there- 
upon," "reached  a  bond  of  corroboration,  as  being  delivered."  See  also 
Wilson  V.  Binel,  28th  Feb.  1751,  M.  40,  where  it  was  held  that  a  convey- 
ance  of  an  infeftment  of  annualrent,  "  with  all  that  has  followed,"  &&,  car- 
ried right  to  a  decree  of  adjudication  that  had  been  led  on  the  personal 
obligation  in  the  bond,  though  it  was  not  mentioned ;  but  in  Geddes,  Feb.  1751, 
ElcMes,  it  was  found  that  assignation  of  a  bond  and  two  decreets,  with  all 
other  bonds,  bills,  decreets,  &c.,  did  not  convey  a  decree  of  fortiicoming, 
which  the  cedent  had  obtained  j  and  in  Grahame,  15th  Dec  1814,  F.C.,  it 
was  held  that  an  assignation  (in  an  entail  of  certain  lands  and  teinds)  of 
"  all  tacks,  assedations,"  fta,  "  of  and  concerning  the  said  lands  and  teinda 
thereof,"  did  not  convey  a  lease  of  the  teinds  that  the  entailer  had  obtained 
from  the  titular.  It  may  therefore,  and  keeping  in  view  the  dedaion  of  the 
House  of  Lords  in  Home,  21st  Feb.  1842, 1  Bell,  1,  and  subsequent  cases  aa 
to  the  necessity  for  special  assignations  to  vest  singular  successors  with  right  to 
coUateral  obligations,  be  doubted  how  far  the  doctrine  in  this  answer  would 
now  be  recognised. 
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381.  Can  an  assignee  do  diligence  in  his  own  name  if  the 
cedent  die  before  intimation ) 

Yea;  it  being  provided  by  1690,  a  26,  that  special  assigna- 
tions lawfully  made  by  a  deceased  person,  though  neither  inti- 
mated nor  made  public  in  his  lifetime^  should  be  good  and  valid 
rights  and  titles  to  possess,  pursue,  or  defend,  although  the  sums 
of  money  therein  contained  be  not  confirmed ; — and  it  being  also 
declared  by  1693,  c.  15,  that  special  assignations,  although  unin- 
timated,  might  be  registered  after  the  death  of  the  grantor  at  the 
instance  of  the  assignee  on  production  of  the  deed  to  the  keeper  of 
the  register. 

322.  May  exceptions  competent  to  the  debtor  be  proved  by 

the  oath  of  the  cedent  1 

Exceptions  competent  to  the  debtor  may  be  established  by  the 
cedent's  oath  before  the  assignation  is  intimated ;  but  not  after- 
wards, unless  the  matter  has  been  made  litigious  by  the  debtor 
prior  to  the  intimation ;  or  unless  he  can  prove  by  a  reference  to 
the  a88ignee*8  oath  that  the  assignation  is  gratuitous.^(m) 

323.  A,  ostensibly  the  proprietor  of  two  shares  in  a  public 

company  but  in  reality  holding  them  in  trust  for  B, 
assigned  one  of  them  in  security  of  money  lent  him 
individually  by  0,  who  was  given  to  believe  that  he 
was  the  true  owner,  and  C  intimated  his  assignation. 
Several  months  afterwards  the  estates  of  A  were 
sequestrated,  and  a  competition  arose  between  B,  the 
i*eal  owner  of  the  shares,  on  the  one  hand,  and  G,  the 
assignee  in  trust,  and  D,  the  trustee  in  the  seques- 
tration, respectively,  on  the  other;  What  are  the 
rights  of  the  parties? 

0  is  entitled  to  hold  the  share  assigned  to  him  in  security  of 
the  advance  made  to  A;  because  latent  equities  cannot  prevail 
against  an  intimated  special  assignation.'  But  B,  the  real  owner, 
will  be  successful  in  a  competition  with  D,  the  trustee  in  A's 


>  Enk.  3, 5,  9 ;  Ivory's  Note,  278 ;  •  Redfeam,  26th  May.  1818 ;  1  Dow 

Fac.  of  Advoeatea,  M.  866.  App.  60. 


(m)  Or  in  trust  for  the  cedeDt. 
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sequestration  for  the  other  share,  as  D  takes  the  share  as  it  stood 
in  A,  and  the  trust  may  be  proved  by  writ  or  oath.^(n) 

3S4.  Is  the  conBrmation  of  an  executor-nominate  or  of  an 
executor-creditor  preferable  to  an  unintimated  assig- 
nation ? 

(1.)  The  confirmation  of  an  executor-nominate  is  not  prefer- 
able ;  because  he  represents  the  deceased' 

(2.)  But  the  confirmation  of  an  executor-creditor  excludes  an 
unintimated  assignation;  because  such  an  executor  is  a  third 
party,  and  the  statute  1690,  c.  26,  which  ordains  special  assigna- 
tions to  be  valid  titles  to  sue  and  defend  without  confirmation, 
protects  the  rights  of  competing  creditora' 

325.  What  is  the  effect  of  an  assignation  of  bank  stock,  not 

completed  according  to  the  regulations  of  the  bank, 
in  a  question  vdth  the  bank  itself  or  with  a  competing 
arrester  1 

A  bank  may  refuse  to  recognise  an  absolute  transfer  of  stock 
inter  vivos  if  it  be  not  completed  according  to  their  regulations. 
But  in  a  question  with  a  competing  arrester,  the  security  will  be 
effectual  if  the  essentials  of  a  transfer  and  intimation  had  been 
observed,  it  being  jus  tertii  for  an  arrester  to  plead  the  peculiar 
forms  of  the  bank,  for  whose  behoof  alone  they  are  prescribed/ 

326.  What  is  necessary  to  complete  a  security  over  an  assign- 

able lease  ? 

(1.)  When  the  lease  is  for  a  period  under  thirty-one  years  the 
assignee,  in  order  to  make  the  security  effectAial,  must  obtain  pos- 
se6sion."(p) 

1  Gordon,  5th  Feb.  1824,  2  S.  675.  ^  Menzies  Lect  256  (265) ;  Thom- 

s  Grant,  5th  Feb.  1828,  6  S.  489.         son,  23rd  Dec.  1842,  5  D.  379(o). 
s  Ezsk.  8,  5,  8.  B  Erak.  2,  6,  25. 


(n)  This  18  under  the  proviaionfl  of  1696,  c.  25,  which  limitB  the  mode  of 
proof  to  writ  or  oath;  bat  lee  Middleton,  8th  Feb.  1861,  23  D.  526,  where,  in 
the  drcnmstancea,  the  Act  waa  held  not  to  apply,  and  a  proof  f/mut  de  jure  ci 
latent  trust  was  allowed. 

(o)  This  was  a  case  of  railway  shares.  See  as  to  bank  shares,  Westherly, 
8rd  June,  1824,  3  S.  92. 

{p)  But  the  possession  may  be  dyil  as  well  as  natnraL    See  Sime's  Tis., 


TRANSMISSION  OF  PERSONAL  RIGHTS.  161 

(2.)  An  assignation  in  security  of  a  lease,  during  the  currency 
of  a  sub-lease,  may  be  completed  by  intimation  to  the  sub-tenant.^ 

(3.)  An  assignation  in  security  of  a  lease  for  thirty-one  years 
or  upwards,  recorded  in  the  Register  of  Sasines  in  terms  of  the 
Hegistration  of  Leases  Act,  may  be  completed  by  registration  in 
the  Register  of  Sasines  without  possession.' 

327.  What  is  necessary  to  complete  an  assignation  of  rents 

by  a  personal  deed,  and  what  is  the  effect  of  such  an 
assignation  in  a  competition  with  real  rights  9 

(1.)  The  assignation  must  be  completed  by  intimation  to  the 
tenants,  or  by  decree  in  an  action  of  maills  and  duties  at  the 
assignee's  instance  against  them.' 

(2.)  A  personal  assignation  of  rents  cannot  compete  with  com- 
pleted real  rights ;  because  such  an  assignation  creates  only  a  per- 
sonal claim  against  the  tenants,  while  the  cedent  continues 
proprietor  of  the  lands ;  but  when  the  heritable  right  is  trans- 
ferred to  another,  the  assignation  loses  its  force,  on  the  principle 
that  the  rents  are  an  accessory  of  the  real  right  to  the  lands.^ 

328.  A  party,  whose  feudal  title  was  subsequently  found  to 

be  inept,  but  who  was  a  trustee  along  with  another, 
and  had  a  jus  crediti  under  a  trust-deed  executed  by 
his  father,  granted  an  heritable  bond  on  which  infeft- 
ment  was  expede  and  recorded,  over  property  conveyed 
by  the  trust^eed.     What  is  the  effect  of  the  bond  ? 

The  granter  having  no  feudal  title,  the  bond  as  an  heritable 
security  is  null,  but  it  will  be  effectual  as  a  conveyance  to  the 
holder  of  the  granter's  jtis  crediti  under  the  trust-deed ;  on  the 
principle  that  it  contained  an  implied  assignation  to  it  which 
required  no  intimation  to  him  as  trustee,  being  himself  the 
granter ;  and  with  regard  to  the  other  trustee,  that  registration  of 
the  infefbment  wajs  equivalent  to  intimation." 

^  Syme'B   Tn.,    23rd   May,   1806,  *  Enk.  8,  5,  6  ;  Bell's  Com.  i  64 

F.G.  and  793). 

s  20  &  21  Vict.  c.  26,  §  1.  b  p^^i^  22nd  May,  1836,  IS  S.  818. 

>  Ben's  Com.  L  64  and  793.  See  Edmond,  16th  Nov.  1855,  18  D. 

47;  a£  26th  Feb.  185a  (r) 


ii^ra,  note  1.    In  Sime's  case,  referred  to,  the  aarignee,  besides  making  inti- 
mation, had  levied  the  sub-rents.    See  also  BelVs  Com.  L  64,  note  6. 
(r)  8  Maoq.,  App.  116. 
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329.  May  a  sum  of  money  lying  in  bank  in  a  bankrupt's 

name,  which  never  came  into  the  bauds  of  the  trustee 
in  his  sequestration,  be  arrested  by  the  subsequent 
creditors  of  the  bankrupt  after  his  dischaige,  in  pre- 
ference to  assignees  of  the  trustee,  whose  assignation 
was  not  intimated  to  the  bank  ?    State  the  reason. 

The  money  so  situated  cannot  be  arrested  by  the  bankrupt's 
subsequent  creditors ;  because  he  was  divested  by  the  sequestra- 
tion, and  it  is  not  necessary,  in  a  question  with  them,  that  the 
assignation  should  be  intimated  to  the  bank.^ 

330.  Where  a  party  assigns  a  policy  of  assurance  (1)  by  an 

assignation  ex  facie  absolute,  but  qualified  by  a  back- 
bond declaring  it  to  be  in  security  of  a  special  debt ; 
or  (2)  by  an  assignation  bearing,  in  gremioy  to  be 
granted  in  security  of  a  certain  special  debt ;  Is  the 
assignation,  in  either  case,  available  as  a  securiiy  to 
the  grantee  for  subsequent  advances  1 

(1.)  An  ex  facie  absolute  assignation,  though  qualified  by  a 
back-bond  declaring  it  to  be  in  security  of  a  special  debt,  is  avail- 
able to  the  grantee  as  a  security  for  subsequent  advances.' 

(2.)  But  where  the  assignation  bears,  in  gremiOy  to  be  granted 
in  security  of  a  special  debt,  the  right  of  the  grantee  is  restricted 
to  that  debt,  and  does  not  extend  to  subsequent  or  extrinsio  trans- 
actions.' 

331.  Is  the  indorsee  of  a  deposit-receipt  entitled  to  uplift  the 

contents  after  the  indorser^  death  \    State  the  reason. 

It  is  thought  that  the  indorsee  is  not  entitled  to  uplift  the 
contents  after  the  indorser's  death;  because  the  indorsation  of 
such  a  document  does  not  operate  as  a  transference  of  the  fund, 
but  is  merely  a  mandate  to  draw  the  money,  and  a  warrant  to  the 
bank  to  pay  it,  terminating,  like  other  mandates,  on  the  death  of 
the  mandant.^(a) 

1  AdMD,  17th  Jan.  1846,  7  D.  276.  *  National  Bank,  Srd  Deo.  1858, 

'  Douglas's  On.,  11th  Jnne,  1794 ;      21  D.  79. 
BeU*8  Fol.  Ca.  41.  «  Bantow,  6th  Dea  1867,  20  D. 

230. 


(f)  It  was  so  held  by  the  Lord  Ordinary  in  the  case  of  Barstow,  referred 
to ;  bat  in  the  Inner  House  the  judgment  went  on  another  ground ;  two  of 
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33SS.  What  are  the  different  modes  by  which  obligations  may 
be  extinguished ) 

(1.)  Specific  performance ;  as  payment  of  the  debt,  or  fulfil- 
ment of  the  engagement. 

(2.)  Acceptilation;  being  a  discharge  by  the  creditor's  bare 
consent  or  voluntary  act,  without  payment  or  performance. 

(3.)  Compensation;  which  occurs  when  the  same  persons 
become  both  debtor  and  creditor  to  one  another,  operating  as  an 
extinction  of  both  debts,  in  so  far  as  there  is  a  concourse  of  debit 
and  credit. 

(4.)  Novation;  being  the  substitution  of  a  new  obligation  by 
the  same  debtor  to  the  same  creditor,  to  the  effect  of  extinguishing 
the  original  obligation,  and  the  cautioners  in  it. 

(5.)  Delegation;  being  the  substitution  of  one  debtor  for 
another,  with  consent  of  the  creditor. 

(6.)  Confusion ;  which  occurs  when  there  is  canciMraus  dehiti  et 
credUi  in  the  same  person,  as  when. the  debtor  succeeds  to  the 
creditor  by  inheritance,  or  vice  versa. 

(7.)  Implied  dischaige ;  foiinded  on  a  presumption  of  payment, 
arising  from  the  conduct  of  the  parties.  It  obtains  when  three 
consecutive  discharges  have  been  granted  of  periodical  payments, 
as  rents,  feu-duties,  dca,  so  as  to  extinguish  all  preceding  arrears. 

(8.)  Prescription ;  being  a  legal  presumption,  arising  from  the 
laipae  of  time,  of  abandonment,  or  of  satisfaction. 

(9.)  Statutory  limitation ;  being  a  denial  of  action  on  a  docu- 
ment of  debt  after  a  certain  time. 

(10.)  Conventional  limitation;  by  a  stipulation  in  the  obliga- 
tion that  it  should  not  be  binding  after  a  certain  time. 

(11.)  Judicial  discharge  of  the  debtor  under  the  bankrupt  Act ; 

the  judges  ezpresaly  rwesved  their  opinion  on  this  point,  and  reference  was 
made  to  Steel,  M.  1409,  as  leading  to  an  opposite  view.  There  a  giatrntous 
bank  draft  was  snstained,  though  not  presented  tUl  after  the  drawer's  death. 
Two  cases  which  have  since  oocozred  may  be  referred  to — yiz..  National 
Bank,  20th  Jan.  1866,  4  MT.  812  (as  to  a  cheque),  and  British  Linen  Co., 
decided  15th  June,  1866  (as  to  a  deposit-reoeipt).  The  rule  in  both  cases  seems 
to  be  that  the  documents  ara  warrants  to  receive  the  money  but  subject 
to  the  inquiry  quo  animo  they  were  given,  the  contents  not  behig  necessarily 
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which  operates  as  an  extinction  of  all  his  obligations  contracted 
before  the  sequestration. 

(12.)  Taciturnity;  which  operates  as  an  extinction  on  the  pre- 
sumption of  payment  arising,  in  the  circumstances  of  the  case,  from 
the  creditor's  silence.^ 

333.  May  a  debtor  safely  rest  satisfied  on  payment  with  the 

cancellation  of  the  bond  f    State  the  reason. 

The  debtor  ought  to  take  a  formal  discharge,  and  not  rest 
satisfied  with  the  cancellation  of  the  instrument ;  because  although 
the  bond  is  destroyed,  its  tenor  may  be  proved  at  the  creditor's 
instance,  while  the  fact  of  payment  cannot  be  instructed  by  parole 
evidence." 

334.  In  what  case  is  it  necessary  to  have  a  discharge  separate 

from  the  bond ;  and  what  should  be  done  to  give  such 
discharge  full  effect  f 

There  must  be  a  separate  discharge  when  the  bond  is  recorded 
[for  preservation];  because  it  is  permanently  deposited  in  the 
register.  The  discharge  should  be  recorded,  and  a  reference  to  it 
marked  on  the  margin  of  the  record  of  the  bond.' 

335.  When  a  debt  is  paid  and  a  discharge  granted  by  one  who 

is  not  the  proper  creditor,  and  not  entitled  to  receive 
the  money ;  What  is  the  effect  of  the  discharge  f 

The  general  rule  is,  that  the  discharge  is  ineffectual.  How- 
ever, it  is  not  necessarily  void,  for  if  the  debtor  made  the  payment 
in  honajide,  and  had  sufficient  probable  grounds  for  believing  that 
the  party  receiving  the  money  was  the  true  creditor,  the  debt  will 
be  extinguished.  By  payment  to  one  who  is  not  entitled  by  law 
to  receive  it  is  not  accounted  a  bona  fide  payment,  as  payment  to 
a  messenger  executing  diligence.* 

336.  Does  possession  by  a  factor  of  his  constituent's  grounds 

of  debt  imply  power  in  the  factor  to  discharge  the 
principal  sum  and  interest) 


1  Enk.  3,  4, 1  e«  Mg. ;  Bell's  Frin.  >  Mennes  Lect.  260  (269). 

656«tM9.U)  ^Enk.    8,    4,  8;    Menaea    Lect. 

*  Menziee  Lect.  260  (269).  262  (271). 

(0  Meii2de8  Lect  259  (268)  ef  uq. 
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Possesaion  by  a  factor  of  the  grounds  of  debt  implies  power  to 
discbai^e  the  interest,  but  not  the  principal  sum,  unless  he  has 
repeatedly  received  and  discharged  principal  sums^  with  the 
knowledge  and  approval  of  his  constituent^ 

337.  When  the  debt  is  paid  by  the  debtor's  agent  from  his 

own  funds,  In  what  terms  ought  he  to  take  the  ac- 
knowledgment of  the  receipt  of  the  money ;  and  for 
what  reason  1 

The  acknowledgment  ought  to  bear  that  payment  was  made 
by  the  agent ;  because,  in  the  absence  of  such  a  statement,  the 
legal  presumption  is,  that  payment  had  been  made  by  the  debtor 
himself.'(«£) 

338.  The  agent  for  a  creditor  in  a  bond  having  paid  him,  out 

of  his  own  funds,  the  interest  for  a  series  of  years  on 
behalf  of  the  debtor,  also  his  client,  and  got  receipts 
from  him  in  favour  of,  but  did  not  deliver  them  to  the 
debtor,  the  receipts  bearing  that  the  payments  were 
made  by  the  debtor,  and  that  *'  all  concerned  are  here- 
by discharged;"  Was  the  bond  extinguished,  in  a 
question  with  the  debtor,  to  the  extent  of  the  interest 
so  paid  1    State  the  reason. 

No ;  because  the  receipts  were  never  delivered  to  the  debtor, 
nor  were  the  payments  which  they  vouched  made  out  of  the 
debtor's  funds.'(t;) 


1  Dimcan,  24th  Jan.   1851,  13  D.  >  HaUyburton,  M.  11528. 

618.  >  Wood,  20th  Dec.  1848, 11  D.  254. 


(«)  The  direction  here  given  is  judicious,  but  whether  the  statement  as  to 
the  legal  presumption  is  correct  may  be  doubted.    See  Ans.  838  and  note(v). 

(v)  The  statement  in  this  answer  requires  explanation.  In  the  circum- 
stances (as  regards  payment)  stated,  even  if  the  receipts  had  been  delivered  to 
the  debtor,  the  debt  would  not  have  been  extinguithed,  though  the  creditor 
might  have  been  changed ;  but  the  question  in  the  case  referred  to  (Wood)  was 
different.  The  debt  was  secured  on  an  estate,  of  which  the  creditor  brought  a 
process  of  ranking  and  sale,  after  the  institution  of  which  the  agent  took  an 
assignation  to  the  security  to  the  extent  of  the  interest  paid,  and  in  virtue 
thereof  claimed  a  preference  in  the  ranking,  which  was  objected  to  by  creditors 
holding  postponed  securities,  on  the  groimd  that  the  aecurity  had  been  dis- 
charged ;  bat  the  objection  was  repelled.  It  may  be  noticed  that  the  agent  for 
the  lender,  though  he  had  at  one  time  been,  had  prior  to  the  date  of  the  loan 
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339.  What  is  the  effect  of  a  general  discharge  added  to  a 
discharge  of  particular  debts ;  and  does  a  general  dis- 
charge of  all  claims  indade  (1)  a  claim  of  relief  from 
a  cautionary  obligiation  undertaken  for  the  debtor,  on 
which  the  cautioner  has  not  been  distressed ;  or  (2) 
a  debt  which  the  granter  had  previously  assigned^  but 
of  which  the  assignation  had  not  been  intimated ;  or 
(3)  a  bill  of  which  the  term  of  payment  has  not 
arrived? 

« 

A  general  discharge,  added  to  a  dischaige  of  particular  debts, 
will  include  only  (1)  debts  ^uadem  generis;  and  (2)  debts  of  the 
like  or  less  importsmce  than  those  particularised.^  A  general  dis- 
charge of  all  claims  will  not  include  (1)  a  claim  of  relief  from  a 
cautionary  obligation  undertaken  for  the  debtor,  because  the 
granter  cannot  be  supposed  to  have  had  it  in  view ; '  nor  (2)  a 
debt  previously  assigned  by  the  creditor,  although  not  intimated ; 
because  the  presumption  is  against  an  intention  to  transact  in 
relation  to  a  subject  already  conveyed  away  f  (y)  but  (3)  it  includes 
a  bill  of  which  the  term  of  payment  has  not  arrived ;  because  the 
debt  is  ascertained  and  not  contingent,  although  the  period  of 
credit  be  still  current/(«) 

^  SUir,  1, 18,  2 ;  Bnk.  8,  4,  9.  >  Logan,  Bl  5041. 

s  MTaggart,  24th  Not.  1880,  H.  «  Adam,  9th  May,  1831,  9  S.  570. 

of  L.,  4  W.  &  a  App.  861.(x) 


oeaaed  to  be  agent  for  the  borrower,  though,  had  he  continaed  to  be  so,  the 
dedsion  Would  probably  have  been  the  same.  In  an  earlier  case,  Tod,  13th 
Dec  1888,  1  D.  281,  where  a  dmilar  question  arose,  the  result  was  different, 
the  security  for  the  interest  paid  being  held  to  hf^rd  been  extinguished ;  but 
there  the  reoeipts  were  very  special — viz.,  "  Received  by  us,  factors  for  A^  (the 
creditor),  "  by  our  own  hands,  by  stating  the  same  to  B*s  "  (the  debtor)  "debit, 
in  aooount-onrrent  with  ourselves,  the  sum  of  ,  being  a  year's  in- 

terest," &c.,  "of  which  year's  interest  all  concerned  are  hereby  discharged  ;  ** 
but  even  in  this  case  Lord  FuUerton,  who  had  been  the  Ordinaiy  to  it,  stated 
(in  the  case  of  Wood)  that  he  had  "come  to  the  oondnsion,"  "not  without 
hesitation/'  that  the  security  was  extinguished.  In  neither  case  was  it  alleged 
that  the  dAtt  was  discharged  quoad  the  debtor. 

(x)  Beversing  6  8.  641. 

(y)  This  case  is  very  shortly  reported,  but  one  gnmnd  of  the  decision  was, 
'*  the  general  dischaige  does  not  import  payment  of  the  bond,  without  which 
the  debtor  must  be  liable  to  the  as^gnee,"  so  that  something  may  have  turned 
on  the  tenns  of  the  dischaige. 

(s)  The  case  of  Adam,  referred  to,  turned  on  the  construction  of  the  terms 
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840.  Can  a  guardian  appointed  in  England,  by  a  deed  in 
the  "Rngliah  form,  oompetcoitly  discharge  a  Scottish 
heritable  bond  dae  to  his  ward  ? 

If  the  deed  of  appointment  contains  powers  co-extensive  with 
those  belonging  to  guardians  in  Scotland  it  will  be  a  good  title  to 
diBclugrge ;  but  it  is  thought  that  the  guardian  must  first  make  up 
inventories  under  the  Scottish  Statute  of  1672,  c.  2.\()  [A  curor 
tor  bonis  does  not  require  special  powers  to  discharge  a  bond  and 
disposition  in  security  in  favour  of  his  ward,  Wills,  6  B.  1096.] 

341.  Is  it  necessary  when  an  obligation  is  followed  by  inhibi- 
tion or  adjudication,  to  make  special  mention  in  the 
discharge  of  such  diligence  ?     State  the  reason. 

It  is  not  absolutely  necessary  to  make  mention  of  the  inhibition 
or  adjudication  in  the  discharge;  because  payment  extinguishes 
even  a  real  burden  without  express  dischaige,  as  being  merely 

1  Young  &  Co.,  8th  July,  1881,  F.C.(a)  Duff  on  Deeds,  259. 


of  the  diBcharge,  which  was  one  granted  by  crediton,  under  a  settlement  by 
oompoeition  of  all  debts  eorUraeted  (not  due)  previous  to  Ist  June,  1822.  The 
bill  was  dated  25ih  May  preceding,  and  the  Court  "  considered  that,  on  a  fair 
eonstraction,  the  discharge  included  that  bill ; "  but  the  decision  hardly 
warrants  the  rule  here  deduced  from  it ;  but  see  the  case  of  Hanis,  2nd 
March,  1822, 1  S.  370,  where  a  dischaige  on  composition  was  held  to  include 
a  debt  due  at  the  date,  but  on  which  no  composition  was  paid. 

(a)  9  a  920. 

(6)  So  far  as  the  case  of  Toung  &  Ca,  cited,  goes,  it  is  adverse  to  the 
doctrine  here  stated.  The  Lord  Ordinary  found  that  a  discharge  by  the 
guardian  (who  was  a  liferenter  under  the  bond)  for  herself,  and  as  taking 
harden  on  her  for  her  sons,  and  by  one  of  them,  who  was  beyond  pupilarity, 
would  be  valid.  Before  judgment  was  given  in  the  Inner  House,  the  parties 
had  arranged  to  have  a  factor  loeo  tutoris  appointed  to  the  children  ;  but  the 
Court  recalled  the  Lord  Ordinary's  interlocutor,  as  they  were  of  opinion  that 
tke  diackarge  by  the  Englith  guardian  toould  not  he  tvfficient.  It  is  to  be 
observed  that  powers  of  guardianB  in  this  respect  depend  on  law,  and  not  on 
the  deed  of  appointment. 

A  debtor  in  an  heritable  bond,  destined  to  a  married  woman  in  liferent, 
for  her  liferent  use  allenarly,  and  her  lawful  children  equally,  whom  failing,  her 
own  nearest  heirs  in  fee,  wished  to  pay  it  off,  but  raised  doubts  as  to  the  power 
of  the  Uferentrix  to  grant  a  valid  discharge.  Judicial  factor  appointed  to 
concur  with  her  in  discharging,  uplifting,  and  re*investing  it  under  the  same 
destination ;  Gowans,  10th  March,  1849,  11  D.  1028  ;  and  Prentice,  ibid.  ; 
Montignani,  17th  Feb.  1866,  4  MT.  461. 
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aoeessory  to  the  debt,  and  also  has  the  lesser  effect  of  removing 
the  nexus  of  real  diligence.  But  as  it  is  of  importance  to  the 
debtor  that  the  discharge  should  appear  on  the  proper  register,  it 
is  always  advisable  to  refer  specially  to  the  diligence,  for  the 
purpose  of  registration.^ 

342.  Can  a  cautioner  or  stranger,  on  payment  of  the  debt, 
demand  an  assignation  from  the  creditor) 

(1.)  A  cautioner  paying  the  debt  is  entitled  to  an  assignation, 
to  the  effect  of  operating  his  relief. 

(2.)  When  payment  is  made  by  a  stranger,  the  debtor  cannot 
prevent  him  demanding  an  assignation,  if  the  creditor  chooses  to 
grant  it ;  but  the  creditor  cannot  be  compelled  to  grant  an  assig- 
nation unless  the  debtor  shall  consent '(c) 

1  DiifF  on  Deeds,  262.  *  BeU's  Prin.  557,  658. 


(c)  This  stfttement  may  require  further  explonatioo.  As  laid  down  by 
ErBkine  (3,  5,  11),  while  OFeiy  one  who,  not  being  the  debtor,  pays  a  debt 
is  entitled  to  an  assignation,  yet  no  creditor  can  be  compelled  to  assign  a 
light  to  his  own  prejudice.  The  circumstances  under  which  such  questions 
arise  are  generally  either  (1)  where  a  creditor  calling  up  his  debt  from  the 
debtor  if  offered  payment  on  an  assignation  to  a  third  party,  or  (2)  where  a 
creditor,  proceeding  (as  by  sale)  to  make  his  security  effectual,  is  attempted 
to  be  stopped  by  the  holder  of  a  postponed  security  tendering  payment  and 
demanding  an  assignation;  and  the  principle  that  regulate  the  two  classes 
of  cases  may  be  stated  in  the  words  of  Lord  Mackenzie,  who  said  (1),  in 
Smith,  19th  June,  1844,  6  D.  1164,  where  the  demand  was  granted— ''A 
third  party  is  not  entitled  to  say  to  a  creditor,  I  want  an  investment,  give 
me  yours;  here  is  payment  of  your  debt.  While  a  creditor  U  content  to 
retain  his  debt,  he  may  do  so ;  but  where  he  seeks  to  enforce  payment,  it  is 
a  different  case.  In  the  case  I  refer  to,  an  ageut  or  friend  of  the  debtor, 
not  a  cautioner,  offered  payment  to  save  him  from  jail,  and'  I  held,  and  the 
Second  Division  concurred,  that  if  the  creditor  insisted  on  putting  the  debtor 
in  jail,  he  must  assign  his  security  to  a  third  party  paying  the  debt ;  '*  and 
(2)  in  Cunningham's  Trs.  18th  Dec.  1847,  10  D.  307,  where. the  demand 
was  refused,  his  Lordship  observed — "The  question  then  is,  whether,  seeing 
Hutton  can  sell,  the  postponed  heritable  creditor  is  entitled  on  payment  to 
demand  an  assignation?  To  entitle  him  to  do  so,  some  legitimate  reason 
must  be  stated.  It  would  be  a  reason  that  the  assignation  was  necessaiy  to 
enable  him  to  recover  his  debt,  not  that  he  is  entitled  to  acquire  or  keep  up 
a  good  investment.  But  there  is  no  such  legitimate  reason  here.*'  See  also 
Rainnie,  7th  March,  1822,  1  S.  377 ;  M^GiUivray,  10th  June,  1826,  4  S. 
697 ;  Austin,  24th  May,  1827,  5  S.  701.  Where  an  assignation  is  demanded 
on  reasonable  grounds,  the  debtor's  refusal  to  consent  would  not  defeat  the 
right 
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343.  What  ia  the  effect  of  a  discharge  to  the  principal  debtor, 

reserving  recourse  against  the  cautioner  1 
Such  a  discharge  is  valid,  as  between  the  debtor  and  the 
creditor;  but  being  a  discharge  of  a  qualified  and  conditional 
nature,  it  does  not  extinguish  the  obligation  in  a  question  with  the 
cautioner,  so  as  to  exclude  his  recourse  upon  the  debtor,  if  the 
creditor  should  enforce  the  claim  against  the  cautioner,  ^(e)  [See 
as  to  discharge  of  acceptor  of  a  bill  reserving  claims .  against 
indorsers,  Muir,  2  R.,  H.  of  L.  148.] 

344.  A  widow  grants  a  general  discharge  of  all  she  can  ask 

or  claim  in  and  through  her  husband's  death ;  Does 
that  include  a  claim  for  mournings,  or  her  aliment  to 
the  next  term  1    State  the  reason. 

The  general  discharge  does  not  include  the  widow's  mournings, 
because  they  are  part  of  the  husband's  funeral  expenses ;  nor  her 
aliment  to  the  next  term,  because  it  is  part  of  the  family  expense.' 

346.  Discharges  were  granted  to  two  debtors,  one  under  a 
private  composition-contract,  and  the  other  under  the 
Sequestration  Act  of  54  Geo.  III.,  "  upon  payment " 
of  a  composition ;  What  is  the  effect  of  a  discharge  in 
each  case  1 

(1)  The  discharge  upon  pa3rment  under  the  private  composi- 
tion-contract is  conditional,  and  does  not  operate  until  payment 

of  the  composition ;(/)    (2)  but  the  discharge  under  the  old 

■ 

*  Smith,  22nd  Nov.  1821,  F.0.5(cO  »  Remue,  16th  May,  1800,  F.C. 

aff  1  W.  &  S.  316. 


{d)  1  S.  169. 

(e)  In  the  caae  of  Smith,  quoted,  the  discharge  was  granted  to  the  principal, 
on  payment  of  a  composition,  reserving  recourse  against  the  cautioner  for  the 
balance,  but  it  contained  a  special  declaration  that  it  should  not  be  effectual  to 
the  principal,  in  case  the  cautioner  should  thereby  be  liberated ;  and  on  this 
ground  the  cautioner  was  held  liable.  Had  the  discharge  been  absolute  (unless 
under  a  sequestration)  the  cautioner  would  have  been  relieved.  See  Munro, 
18th  May,  1821,  1  S.  19,  where  a  tenant  having  subset  a  faim  to  another, 
with  a  cautioner,  the  sub-tenant  deserted  the  farm,  and  the  principal  having 
resumed  possession  and  subset  it  to  another,  the  cautioner  was  held  to  be  dis- 
charged.   See  Ans.  848. 

(/)  This  would  of  course  depend  on  the  terms  of  the  composition-contract, 
which  might  be  framed  so  as  to  discharge  the  whole  debt  except  the  composi- 
tion.   See  Woods,  9th  Feb.  1860,  22  D.  723,  where  it  was  held  not  so  to  operate. 
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Sequestration  Act  is  absolute  of  the  original  debt,  and  the  words, 
**  upon  payment,"  are  interpreted,  "  except  aa  to  payment "  of  the 
oompo8ition.^(^) 

346.  A  discharge  is  granted  to  a  debtor  under  a  private 

composition-contract,  which  contains  an  acknowledg- 
ment of  the  creditor's  receipt  of  bills  in  security  of  the 
composition,  and  an  absolute  release  of  the  debtor; 
Will  the  discharge  be  effectual  to  the  debtor,  if  he 
admits  that  the  creditor  did  not  receive  the  bills  ;^or 
that  they  were  dishonoured,  and  that  the  composition 
was  not  paid  f 

(1)  The  discharge  will  not  be  effectual  if  it  be  admitted  that 
the  creditor  did  not  receive  the  bills;  because  the  consideration 
of  the  discharge  must  be  implemented. "(A)  (2)  But  it  will  be 
binding  although  the  bills  were  dishonoured,  and  the  composi- 
tion was  not  paid ;  on  the  principle  of  satisfaction,  which  wholly 
extinguishes  Uie  debt,  the  creditor  having  accepted  vouchers  for 
the  composition  in  full  satis&ction  of  his  claim.' 

347.  What  is  the  effect  of  the  discharge  of  one  obligant  as 

affecting  another  f 

(1.)  An  unqualified  discharge  to  an  obligant  liable  for  the 
whole  debt,  proceeding  not  upon  payment  but  upon  satisfaction,(A) 
extinguishes  the  obligation  as  to  all  the  obligants,  on  the  principle 

1  BeU'B  Com.  6th  edit  ii.  473.  >  Gnham,  9th  Dec  1828,  F.C.(«) 

*  Glan,  12«h  May,  1825,  4  S.  1. 


ig)  Thifl  was  not  properly  a  question  of  conatmction.  The  statute  referred 
to  expressly  bean  that  the  order  to  be  pronounced  by  the  Conrt,  under  §  59, 
"  shall  declare  the  bankrupt  discharged,  ezoept  as  to  the  ^yment  of  the  com- 
position." An  erroneous  practice,  however,  of  declaring  the  bankrupt  dis- 
charged npon  payment  of  the  compoiUionf  had  arisen,  and  the  question  as  to  the 
effect  of  this  having  come  before  the  Court,  it  was  held  that  the  dischaige  must 
be  read  as  if  the  proper  statutory  words  had  been  used,  and  that  in  future  the 
style  of  the  order  should  be  altered  accordingly. 

{h)  The  daim,  however,  in  Glass  (dted)  was  restricted  to  the  amount  of  the 
composition. 

(»)  7  8. 152. 

{k)  It  would  be  more  accurate  to  have  said,  "  without  consideration,**  as 
where  there  is  satisfaoticii  acoeptilation  may  not  arise. 
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of  aooeptilation ;  because  the  party  discharged  having  paid  nothing 
to  the  creditor,  has  no  daim  of  relief  against  the  othera 

(2.)  Where  one  of  the  co-obligants,  liable  pro  ratay  pays  only(Z) 
his  proper  share,  and  receives  an  absolute  discharge,  the  creditor's 
daim  against  the  others  is  not  affected. 

(3.)  An  unqualified  discharge  to  an  obligant  upon  full  payment 
does  not  extinguish  the  obligation,  but  it  subsists  for  his  relief 
against  the  other  obligants  for  the  excess  beyond  his  own  share.^ 

(See  Answer,  No.  266.) 

848.  How  may  a  cautioner's  obligation  be  extinguished  other- 
wise than  by  express  discharge] 

(1.)  By  the  direct  discharge  of  the  debtor  without  the  cau 
tioner's  consent' 

(2.)  By  the  discharge  of  a  co-cautioner.' 

(3.)  By  extinction  of  the  principal  obligation,  by  payment, 
compensation,  prescription,  or  otherwise.^ 

(4.)  By  the  septennial  limitation.' 

(5.)  By  an  essential  alteration  on  the  obligation  without  the 
consent  of  the  cautioner." 

(6.)  By  the  creditor  discharging  any  security  or  neglecting  to 
complete  a  security,  to  the  cautioner's  prejudice.^ 

(7.)  By  the  creditor's  refusal  to  accept  payment  when  offered.' 

(8.)  By  liberation  of  the  debtor  after  incarceration.' 

(9.)  By  the  creditor  giving  time  to  the  debtor  by  positive  con- 
tract, without  the  cautioner's  consent.^^  [See  Bowe  v.  Christie, 
6  MT.  642.] 

(10.)  By  misrepresentation  or  concealment  on  the  part  of  the 
creditor." 

1  Stair,  1,  18,  6 ;  Erak.  8,  3,  74 ;  '  Wallace,  M.  3389 ;  BeU's  Prin. 

Duff  on  Deeds^  264.  264. 

>  Wallace,  18th  Jan.  1825,  8  S.  "  Cooper,  27th  June,  1834,  12  8. 
488.  834. 

>  See  Ana.  272.  '  Menziea  Lect.  210  (216). 

«  Forbes,  1735,  Elch.  Cautioner,  4.  ^^  Macartney,  23rd  Sept  1881,  5 

•  1695,  c.  6.  W.  &  S.  504.(m) 

*  Bell's  Prin.  259.  "  Royal  Bank,  20th  July,  1844, 

D.  1418. 


{l)  This  should  rather  be  **  liable  only  pro  mto,  pays,"  &c. 
(m)  Bevening  8  S.  862. 
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VIL  BILLS  AND  NOTES. 

349.  In  what  respect  do  biUs,  as  written  instromentB,  enjoy 
higher  privileges  than  deeds  t 

(1.)  They  are  probative,  though  not  holograph,  nor  granted 
in  re  mercatoria, 

(2.)  They  prove  their  date  without  wituessea 

(3.)  The  designation  of  the  drawer  and  acceptor  is  not 
essential 

(4.)  They  may  be  accepted  by  one  notary  for  sums  exceeding 
£100  Scot8.(n) 

(5.)  They  may  be  drawn,  accepted,  or  indorsed  by  mark. 

(6.)  They  are  valid  though  issued  blank  in  the  payee's  name. 

(7.)  They  are  transmissible  by  indorsation  without  intimation, 
and  if  blank  indorsed,  by  delivery. 

(8.)  They  operate  as  a  complete  assignation  of  funds  in  drawee's 
hands  on  acceptance,  or  protest  for  non-acceptance. 

(9.)  Indorsees  acquiring  the  bill  during  its  currency  are  not 
liable  to  latent  objections. 

(10^)  They  warrant  summary  diligence,  and  that  on  a  charge 
of  su:  days,  without  a  clause  of  registration. 

850.  In  what  respects  are  foreign  bills  subject  to  the  muni- 
cipal law  of  this  country  f 
Foreign  bills  are  subject  to  the  municipal  law  of  this  country 
when  it  applies  to  them  by  positive  statute,  as  in  the  case  of  pre- 
scription and  execution  ;  but  these  instruments  being  intended  for 
the  negotiation  and  adjustment  of  mercantile  transactions  between 
the  subjects  of  different  states,  are  in  other  respects  r^;ulated  by 
the  general  principles  of  mercantile  \aw^ 

351.  Enumerate  the  essentials  of  bills. 
(1.)  The  engagement  to  pay,  which  must  be  unconditionaL 
(2.)  The  person  to  whom  payment  is  to.be  made,  called  the 
payee,  (o) 

(3.)  The  sum  engaged  for,  which  must  be  money,  not  commo- 
dities. 

1  Mensdes  Lect.  317  (827). 


(n)    See  Ana.  855. 

(o)  But  see  fiipm,  849  (6). 
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(4.)  The  time*  of  payment^  which  must  be  a  determinate  period. 
(5.)  The  Btamp.^ 

[352.  State  the  essentialB  of  promissory-notes. 

(1.)  A  promise  to  pay. 

(2.)  The  payee,  Dnncan,  10  MT.  984. 

(3.)  The  sum,  which  must  be  money,  must  be  fixed. 

(4.)  The  date  of  payment  roust  also  be  fixed. 

(5.)  The  stamp.] 

853.  Is  a  bill  valid  drawn  and  accepted  on  Sunday  t 

A  bin  drawn  on  Sunday  is  yalid  ;'(/>)  but  it  is  doubtful 
whether  an  acceptance  dated  on  Sunday  is  effectual.  In  England 
such  an  acceptance  is  held  to  be  invalid;*  but  the  Englislh  act 
prohibiting  Sunday  trading  ia  somewhat  broader  than  the  Scottish 
statute. 

354.  May  a  legacy  be  made  by  a  bill  ? 

A  legacy  may  be  made  by  indorsing  a  bill ;  *  but  it  is  doubtful 
whether  an  ctceeptance  granted  as  a  legacy  would  be  sustained. 

355.  What  is  the  effect  of  bills  signed  by  initials  or  mark,  or 

by  a  notary  or  notaries,  with  or  without  witnesses  ? 

(1.)  A  bill  signed  by  initials  or  mark,  either  with  or  without 
witnesses,  is  binding,  on  proof  that  this  is  the  party's  usual  mode 
of  subscription,  and  that  the  subscription  is  genuine.  But  such  a 
bill  will  not  warrant  summary  diligence ;  because  its  genuineness 
requires  to  be  proved  by  extrinsic  evidence. 

(2.)  A  bill  signed  by  two  notaries  and  four  witnesses,  with  a 
notarial  docquet,  is  valid ;  and  as  that  mode  of  execution  is  probar 
tive  in  formal  deeds,  such  a  bill  warrants  summary  diligence. 

[See  §  41  of  the  Oonveyanping  Act,  1874,  as  to  execution  by 
one  notary  or  a  justice  of  the  peaca] 

(3.)  A  bUl  signed  by  one  notary  and  two  witnesses  will  be 
sustained  in  an  ordinary  action ;  but  it  seems  not  recoverable  by 
summary  execution. 

1  BeU'i  Prin.  809.  >  Brooin*B  Legal  Mazinu,  21 ; 

•  EUiot,  20Ui  Jan.  1844,  6  D.  411.       MenziM  Leot.  328  (384). 

«  Barbour,  M.  6097. 


(/>)  The  bill  in  ElUot'a  case  waa  drawn  in  London,  and  it  was  obaerved 
that  the  date  of  aecepianee  la  that  on  which  the  obligation  ia  entered  into. 
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(4.)  A  bill  signed  by  a  notary  or  notaries  withont  witnesses 
is  not  probatiye,  but  will  be  sustained  on  proof  of  authority; 
because  a  bill  signed  for  the  granter  by  another  peraon,  although 
not  a  notary,  is  binding  on  proof  of  authority.^ 

356.  What  is  the  effect  of  a  bill  written  on  paper  unstamped, 
or  bearing  a  wrong  stamp  t 

(1)  A  bill  written  on  unstamped  paper  is  null ;  (2)  when  a 
stamp  of  a  higher  value  and  of  the  proper  denomination  is  used, 
the  bill  is  good ;  (3)  when  the  stamp  is  of  a  wrong  denomination, 
but  of  the  proper  value,  it  may  be  rectified  on  payment  of  a 
penalty  j(r)  (4)  when  a  bill,  drawn  in  and  payable  out  of  the  United 
Kingdom,  purports  to  be  one  of  a  set,  the  whole  must  be  delivered 
duly  stamped)  otherwise  the  amount  is  not  recoverable.' 

367.  Is  it  necessary  that  the  place  and  date  of  drawing  be 
superscribed  in  bills  1 

(1.)  It  is  not  necessary  to  superscribe  the  place ;  unless  perhaps 

(1)  when  required  by  the  terms  of  the  bill  to  ascertain  the  place  of 
payment,  as  when  the  drawee  is  ordered  to  '*  pay  me  here ; ''  and 

(2)  in  bills  drawn  at  usance,  as  the  date  of  payment  of  such  biUs 
cannot  be  ascertained  without  knowing  the  place  at  which  the  bill 
is  drawn.* 

(2.)  The  date  is  not  indispensable,  unless  for  summary  diligence, 
it  being  provided  by  the  Mercantile  Law  Amendment  Act  that 
*'  where  any  bill  of  exchange  or  promissory  note  shall  be  issued 
without  date,  it  shall  be  competent  to  prove  by  parole  evidence  the 
true  date  at  which  such  bill  or  note  was  issued,  provided  always 
that  summary  diligence  shall  not  be  competent  on  any  bill  or  note 
issued  without  a  date."^ 

358.  What  is  the  presumption  with  regard  to  the  date  of  an 
indorsation ;  and  what  is  the  effect  of  that  presumption 
in  questions  with  arresters,  and  the  heir  challenging 
on  deathbed! 


^  Bell's    Com.    L    807 ;    BiokMn  >  See  8tamp$,  Asa.  181. 

Evid.  i  412  (§  794) ;  Thonuon  on  >  MenzieB  Lect  821  (882). 

BillB,  584  (81).  M9  &  20  Vict  o.  60,  §  10. 


(r)  Bendee  the  duty. 
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The  indorsation  is  held  to  be  of  the  same  date  as  the  bill ;  and 
the  effect  of  the  presumption  is,  in  questions  with  arresters,  that  it 
protects  a  bona  Jide  onerous  indorsee  against  diligence  used  to 
attach  the  fimd  in  the  acceptor's  hands  subsequent  to  the  date  of 
the  acceptance,  although  before  the  actual  date  of  indor8ation.^(«) 
But  the  Mercantile  Law  Amendment  Act  enacts  that,  when  a  bill 
shall  be  indorsed  after  the  term  of  payment,  the  indorsee  shall  be 
deemed  to  have  taken  it  subject  to  all  objections  or  exceptions  to 
which  it  was  exposed  in  the  hands  of  the  indorser ;'  and  it  further 
provides,  that  when  bills  or  notes  are  issued  without  a  date,  the 
date  may  be  proved  by  parole  evidence ;'  and  accordingly  it  is 
thought  that  the  true  date  of  the  indorsation  may  be  proved  by 
parole,  in  order  to  ascertain  whether  the  indorsee  is  liable  to  the 
objection  adverted  to. 

359.  Enumerate  the  different  modes  of  fixing  the  date  of 

payment  of  bills. 

The  term  of  payment  may  be  (1)  at  a  specified  date ;  (2)  so 
many  days,  weeks,  or  months  after  date ;  (3)  at  sight,  or  at  a  cer- 
tain period  after  sight;  (4)  on  demand;  (5)  in  foreign  bills,  at 
usance,  double,  treble,  or  half  usance. 

360.  What  is  the  effect  of  a  bill  written  by  the  drawer,  and  hav- 

ing his  name  inserted  in  grendo^  but  not  signed  by  him  1 

Such  a  bill  appears  to  be  binding ;  but  it  will  not  warrant 
summary  diligence,  because  the  fact  of  its  being  holograph,  which 
is  the  test  of  its  validity,  requires  to  be  proved.^ 

361.  What  is  the  effect  of  a  bill  drawn  or  accepted  with  a 

contingency  or  condition  1 

(1.)  A  bill  drawn  with  a  condition  or  contingency  is  null  as  a 
bill ;  but  this  rule  does  not  strike  at  the  usual  condition  in  foreign 
bills  drawn  in  sets,  each  payable  if  the  others  be  not  paid." 

^  Smith,  M.  Ifi02.  ^  M'Bean,  22nd  Nov.  1806 ;  Home, 

•  19  &  20  Vict  c.  60, 1 16.  67 ;  Diokioii  Evid.  i.  418  (§  796). 

*  19  ft  20  Tiot  c.  60,  8  10.  '  Bell's  Com.  L  421. 


(«)  It  may  be  doubted  whether  the  role  here  stated  rests  on  the  presnmp- 
iion  referred  to,  and  does  not  rather  foUow  from  the  quality  which  the  drawing 
and  aooeptanoe  of  the  bill  attaches  to  the  hmd  by  operating  as  an  assignation 
thereof  in  favour  of  the  holder  of  the  bill  at  maturity. 
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(2.)  The  (icceptance  ma^r  be  conditional,  and  such  an  acceptance 
will  be  effectual  on  the  condition  being  fulfilled.  But  it  must 
appear  on  the  bill,  or  at  least  be  in  writing,  and  the  payee  must 
give  immediate  notice  of  the  conditional  acceptance  to  the  drawer 
and  the  other  parties  interested.^ 

362.  What  is  the  meaning  of  acceptance  for  honour;  and 

what  is  the  extent  of  the  liability  of  such  an  acceptor, 
and  of  his  recourse  on  payment  f 

Acceptance  for  honour  is  when  a  person  interposes  for  behoof 
of  the  drawer,  or  any  of  the  indorsers,  and  accepts  the  bill  attpra 
protest,  in  order  to  prevent  its  return  with  a  charge  of  interest, 
exchange,  and  costs ;  and  the  effect  of  the  acceptance  is  to  render 
the  acceptor  liable  to  all  the  parties  in  the  bill,  except  to  him 
for  whose  honour  he  has  accepted,  and  to  preserve  recourse  on 
payment  against  that  party  and  all  who,  on  the  bill,  are  respon- 
sible to  that  person.' 

363.  A  bill  was  drawn  and  accepted,  payable  to  the  drawer 

or  order,  **  or  fiedling  me  by  decease,  to  my  second  son," 
and  was  indorsed  by  the  drawer  to  the  second  son ; 
Was  it  a  good  bill  to  the  indorsee  ?    State  the  reason. 

No ;  because  when  the  bill  is  drawn,  both  the  obligation  and 
the  payee  must  be  certain,  and  not  conditional  or  alternative.' 

364.  A  bill  addressed  to  '<  A  B,  factor  of  Islay,"  was  drawn 

''for  value  in  account  with  0  D  of  Islay,"  and  was 
accepted  ''  A  B ; "  Did  that  import  a  personal  obliga- 
tion on  A  B 1    State  the  reason. 

Yes ;  because  the  words  ''  for  value  in  account^"  &c.,  merely 
point  out  the  party  on  whose  account  A  B  acknowledged  himself 
to  hold  or  to  have  received  value,  while  the  acceptance,  and  con- 
sequent obligation  to  pay,  are  absolute. ^(<)    [See  Brown,  2  B.  615.] 

I  Thomson  on  BiUa,  849  (228).  *  Chiene,   20th  July,  1848,  10  D. 

*  Ball's  Com.  L  426.  1523. 

1  Inglu,  M.  1404.      

^  (Q  The  first  question  involved  in  Chiene's  cue  was  whether  the  aooeptanoe 
WM  that  of  Chiene  himself,  or  of  Lday,  bindii^  himself  by  his  factor,  and 
tamed  rather  on  the  address  of  the  bill  than  on  the  wording  of  the  instrument 
The  words  *' factor  of  Islay"  were  held  to  be  simply  a  designation,  and  the 
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865.  What  ii  the  effect  of  an  aoceptanoe  anterior  to  the 
writing  of  the  bill  f 

The  acceptor  is  liable  for  any  sum  afterwards  inserted,  to  which 
the  stamp  is  applicable ;  on  the  principle  of  a  mandate  by  the  sub- 
scriber to  the  holder  to  fill  np  what  sam  he  pleases,  limited  only 
by  the  operation  of  the  Stamp  Acts.^ 

366.  A  draws  a  foreign  bill  upon  his  debtor  B,  payable  to 

0,  who  presents  it  for  acceptance,  and  protests  it  for 
non-acceptance ;  D>  a  creditor  of  A,  afterwards  serves 
an  arrestment  in  the  hands  of  B,  to  attach  the  fund 
due  by  him  to  A ;  Is  the  arrestment  preferable  to  the 
claim  of  C,  the  holder  of  the  bill  t    State  the  reason. 

No;  because  where  a  drawee  has  funds  belonging  to  the 
drawer,  presentment  for  acceptance,  and  protest  for  non-accept- 
ance, are  equivalent  to  an  intimated  assignation  of  the  sum  drawn 
for ; '  and  therefore  C,  the  creditor  in  the  bill,  is  preferred  to  D,  a 
posterior  arrester.' 

367.  What  is  the  effect  of  an  indorsement^   (1)  to  '*  A  B 

only;"  (2)  "to  A  B,  for  my  use;"  (3)  "to  A  B, 
without  recourse;"  (4)  of  an  indorsement  with  a 
condition  annexed  1 

(1.)  An  indorsement  "  to  A  B  only,"  prevents  the  indorsee 
from  re-indorsing  the  bilL 

(2.)  An  indorsement  "to  A  B,  for  my  use,"  is  restrictive, 
making  the  indorsee  the  indorser^s  mandatory,  whose  mandate 
may  be  recalled  at  pleasure  ;  but  the  indorsee  may  discount  the 
bill,  the  presumption  being  that  he  acts  for  his  constituent.  (t«) 

1  Smith,  27th  Feh.  1824,  2  &  755 ;  •  BeU'i  Prin.  889. 

Gnarick,  8th  July,  1846,  8  D.  1073.  *  OaTin,  M.  1495. 

acceptance  to  be  that  of  the  individual  hinuelf.  Hie  second  question  was  as 
to  the  effect  of  the  words  "  value  in  account,*'  which  it  was  aigued  made  the 
obligation  contingent  on  the  factor  being  posBessed  of  funds  of  his  constituent ; 
but  this  was  over-ruled.    See  on  this  point  note  (6),  to  Ans.  875. 

(«)  Professor  G.  J.  Bell,  in  his  Commentaries,  does  not  make  the  distinc- 
tion hero  stated  between  the  cases  1  and  2.  He  says  (Com.  L  426,  7th  ed.) — 
"  '  Pay  to  A  B  only,'  or  '  Pay  to  A  B  for  my  use,'  is  restrictive,  and  gives  no 
power  to  re-indorse.'*  Mr.  Thomson  states  the  rule  as  in  this  answer.  It  is 
not  easy  to  discover  any  principle  for  the  distinction. 

K 
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(3.)  An  indorsement  "  to  A  B,  without  recourse,"  prevents  any 
demand  from  coming  back  on  the  indorser,  who  would  otherwise 
be  liable. 

(4.)  A  condition  annexed  to  an  indorsement  will  be  binding  on 
the  acceptor,  if  the  bill  should  be  accepted  with  the  condition  in 
the  indorsement,  and  the  non-performance  of  the  condition  will  re- 
invest the  debt  in  the  indorser.^ 

368.  What  is  the  drawer's  obligation  on  signing  the  bill  ? 

By  signing  the  bill,  the  drawer  engages  conditionally  to  pay  it 
in  the  event  of  the  drawee's  &ilure  to  accept  or  pay,  provided  due 
notice  be  given  to  the  drawer  of  the  dishonour.^ 

369.  In  what  circumstances  may  a  bill  be  transferred  by  de- 

livery ? 

(1)  When  made  payable  to  the  bearer ;  or  (2)  to  a  payee  nomi- 
natim,  or  the  bearer ;  or  (3)  when  blank  indorsed. 

370.  What  is  the  effect  of  a  party's  indorsing  a  bill  when 

there  is  no  previous  indorsation  1 

It  has  been  held  that  such  an  indorsation  has  the  effect  of  a 
collateral  undertaking  by  the  indorser,  by  which  he  renders  him- 
self liable  as  an  obligant  along  with  the  acceptor.'(a;)  [See,  how- 
ever, Walker  v.  Mackinlay,  6  B.  1133,  where  held,  in  a  case 
between  the  drawer  and  a  third  party,  who  had  written  his  name  on 
the  back  of  the  bill,  by  a  majority  of  seven  judges  on  construc- 
tion of  Mercantile  Law  Amendment  Act  and  Bills  of  Exchange 
Act,  1878,  that  the  third  party's  signature  did  not  create  a 
collateral  obligation  by  him  in  fftvour  of  the  drawer;  affirmed 
7  B.,  H.  of  L.  85.]  But  this  doctrine  scarcely « appears  to  be 
consistent  with  the  Stamp  Laws  as  applied  in  the  case  cited  tn/m,^ 
where  it  was  held  that  the  addition  of  a  new  obligant  vitiated  the 
biU,  as  it  altered  the  obligation  to  which  the  stamp  applied." 

371.  A  bill  was  blank  indorsed  by  A,  B,  C,  D,  and  E,  suc- 

cessively ;  C  having  subsequently  paid  the  contents  to 

1  Bell's  Com.  i  426 ;  Thomson,  274  *  Watten,  7th  March,  1818,  F.C. 

(186).  *  Homes,  7th  June^  1836, 14  S.  898. 

«  BeU's  Prin.  811.  "  See  BeU's  Com.  i.  428. 


{x)  The  same  found,  Don,  26th  May,  1812,  F.C. 
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S40.  Can  a  guardian  appointed  in  England,  by  a  deed  in 
the  "Rnglji^h  form,  oompet^tly  discharge  a  Scottish 
heritable  bond  due  to  his  ward  ? 

If  the  deed  of  appointment  contains  powers  co-extensive  with 
those  belonging  to  guardians  in  Scotland  it  will  be  a  good  title  to 
discharge ;  but  it  is  thought  that  the  guardian  must  first  make  up 
inventories  under  the  Scottish  Statute  of  1672,  c.  2.^(5)  [A  curor 
tor  bonis  does  not  require  special  powers  to  discharge  a  bond  and 
disposition  in  security  in  favour  of  his  ward,  Wills,  6  B.  1096.] 

341.  Is  it  necessary  when  an  obligation  is  followed  by  inhibi- 
tion or  adjudication,  to  make  special  mention  in  the 
discharge  of  such  diligence  ?    State  the  reason* 

It  is  not  absolutely  necessary  to  make  mention  of  the  inhibition 
or  adjudication  in  the  discharge ;  because  payment  extinguishes 
even  a  real  burden  without  express  discharge,  as  being  merely 

1  Yoong  &  Co.,  8th  July,  1831,  F.C.(a)  Duff  on  Deeds,  259. 


of  the  dUchai^ge^  which  was  one  granted  by  creditors,  under  a  settlement  by 
compoeition  of  all  debts  contracted  (not  due)  previous  to  1st  June,  1822.  The 
bill  was  dated  25th  May  preceding,  and  the  Court  **  considered  that,  on  a  fair 
ouusLruction,  the  discharge  included  that  bill ; "  but  the  decision  hardly 
warrants  the  rule  here  deduced  from  it ;  but  see  the  case  of  Harris,  2nd 
March,  1822, 1  S.  370,  where  a  discharge  on  composition  was  held  to  include 
a  debt  due  at  the  date,  but  on  which  no  composition  was  paid. 

(a)  9  S.  920. 

{h)  So  far  as  the  case  of  Young  &  Co.,  cited,  goes,  it  is  adverse  to  the 
doctrine  here  stated.  The  Lord  Ordinary  found  that  a  discharge  by  the 
guardian  (who  was  a  liferenter  under  the  bond)  for  herself,  and  as  taking 
burden  on  her  for  her  sons,  and  by  one  of  them,  who  was  beyond  pupilarity, 
would  be  Ysiid.  Before  judgment  was  given  in  the  Inner  House,  the  parties 
had  arranged  to  have  a  fttetor  loco  tutoris  appointed  to  the  children  ;  but  the 
Court  recalled  the  Lord  Ordinary's  interlocutor,  as  they  were  of  opinion  that 
the  dUeharge  hy  the  English  guardian  would  not  be  tufficient.  It  is  to  be 
observed  that  powers  of  guardians  in  this  respect  depend  on  law,  and  not  on 
the  deed  of  appointment. 

A  debtor  in  an  heritable  bond,  destined  to  a  married  woman  in  liferent, 
for  her  lifervnt  use  allenarly,  and  her  lawful  children  equally,  whom  failing,  her 
own  nearest  heirs  in  fee,  wished  to  pay  it  off,  but  raised  doubts  as  to  the  power 
of  the  Hferentrix  to  grant  a  valid  discharge.  Judicial  factor  appointed  to 
concur  with  her  in  discharging,  uplifting,  and  re-investing  it  under  the  same 
destination ;  Oowans,  10th  March,  1849,  11  D.  1028  ;  and  Prentice,  ihid, ; 
Montignani,  17th  Feb.  1866,  4  MT.  461. 
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373.  Is  a  holder  of  a  bill,  who  has  acquired  right  to  it  from 

the  drawer  by  indorsation,  or  by  assignation,  subject 
to  objections  pleadable  against  the  drawer  f 

(1.)  The  holder  of  a  bill  who  has  acquired  right  to  it,  during 
its  currency,  by  indorsation,  is  not  subject  to  such  objections,  unless 
he  has  not  paid  value,  or  is  aware  of  the  bill  having  been  dis- 
honoured by  refusal  to  accept.' 

(2.)  An  indorsee  who  has  acquired  right  to  the  bill  after  the 
date  of  payment,  is  liable  to  all  the  objections  to  which  the  bill 
was  subject  in  the  hands  of  the  indorser.' 

(3.)  The  holder  of  a  bill  who  has  acquired  right  by  assignation, 
is  subject  to  all  the  objections  pleadable  against  the  cedent' 

374.  When  a  bill  has  been  lost  or  stolen,  or  fraudulently 

obtained,  or  is  alleged  to  have  been  accepted  for  the 
drawer's  accommodation;  By  whom  must  value  be 
proved,  and  what  is  the  nature  of  the  proof) 

(1.)  When  a  bill  has  been  lost  or  stolen,  or  fraudulently  ob- 
tained, the  holder  must  prove  that  value  was  given  by  him ;  but 
such  proof  may  be  parole.* 

(2.)  When  a  bill  is  alleged  to  have  been  accepted  for  the 
drawer^s  accommodation,  the  acceptor  must  prove  the  averment, 
and  that  only  by  the  writ  or  oath  of  the  drawer,*  unless  there  are 
circumstances  raising  a  strong  suspicion  of  fraud,  which,  it  has 
been  held^  let  in  circumstantial  evidence  to  prove  the  want  of  bona 
fde  consideration.'(a)  [See  exposition  by  Lord  Mure  of  circum- 
stances in  which  proof  at  large  in  such  cases  is  allowed,  Ferguson, 
7  R  500.] 

376.  What  is  the  meaning  of  the  words  "  value  received,"  or 
"  value  in  account  per  invoice,"  in  bills  in  which  the 
payee  is  named  f 

1  BeU'8  Com.  i.  427.  ^  Oaigill,  12th  Feb.  1862, 14  D.  48& 

s  19  &  20  Vict  o.  60,  §  16.  '  Bumatyiie,  18th  Dea  1865, 18  D. 

*  Brown,  6th  June,  1798 ;  Hnme^  40.  280. 
«  19  &  20  Vict  c  60,  §  15. 


Lord  Mackenzie  expreated  doubt  as  to  the  judgment  in  Smith,  as  not 
giyen  saffident  effect  to  marriage  as  operating  an  assignation  to  husband.    As 
to  diligence  on  such  bills,  see  infra^  888. 

(a)  It  will  be  kept  in  view  that  this  defence  cannot  be  pleaded  against  a 
honafde  onerous  indorsee. 
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The  words  ^'  value  reoeived/'  import  that  value  has  been  re- 
ceivedy  not  by  the  acceptor  from  tiie  drawer,  but  by  the  drawer 
from  the  payee ;  because  *4t  is  more  natural  that  the  party  who 
draws  the  bill  should  inform  the  drawee  of  a  fisict  which  he  does 
not  know,  than  of  one  of  which  he  must  be  well  aware."  But 
"  value  in  account  per  invoice "  expresses  value  between  drawer 
and  acceptor.  ^(&) 

876.  When  a  bill  is  found  in  the  indorsee's  repositories  with 
a  general  receipt  of  payment  upon  it,  by  whom  is  it 

1  Byles,  61  (8th  ed.  77)  i  Menaee  Leot  843  (864) ;  Soott,  M.  1585 1  WU- 
0<m,  Ist  Feb.  1848, 10  D.  560. 


[b)  The  object  of  the  distinction  here  stated,  which  may  perhaps  not  be 
very  i^yparent,  is  to  enable  the  aooeptor,  where  the  payee  has  not  actually  given 
value  to  the  drawer,  to  plead  objections  against  the  payee,  which  otherwiBe  he 
could  state  only  against  the  drawer ;  but  it  may  be  doubted  whether  in  Scot- 
land there  is  any  foundation  for  such  distinction,  which  seems  to  rest  on  the 
authority  of  an  English  case.  In  the  case  of  Scott,  quoted,  the  question  was 
whether  value  was  to  be  presumed  where  the  bill  did  not  bear  that  it  had  been 
received.  In  the  case  of  Wilson,  also  quoted,  the  expression  in  the  bill  was 
"  value  in  account  as  per  advice  from  "  the.  drawerSi  and  it  was  held  that  these 
words  referred  to  value  as  between  the  drawers  and  acceptors  $  but  Lord 
Medwyn,  in  deUvering  his  opinion,  made  the  following  observations  : — "An 
yyigliBJh  case  was  quoted  to  us  (Da  Costa),  which  it  was  said  supported  the 
view  that  'value  received'  referred  to  the  payee,  on  the  ground  that  the 
drawer  informs  the  drawee  that  he  draws  on  him  in  favour  of  the  payee,  because 
he  has  received  value  of  such  payee,  as  it  was  unnecessary  to  tell  the  drawee 
thai  he  had  the  drawer^s  funds  in  his  hands.  This  was  a  case  in  pleading,  and 
this  may  have  been  an  ingenious  remark  to  support  the  declaration  prior  to 
proof  as  to  the  real  valueu  But  I  suspect  Judge  Bailey  gives  the  true  account 
of  the  insertion  of  such  words — to  inform  neither  the  drawee  nor  payee  of  the 
value  between  the  drawer  and  the  one  or  the  other,  but  for  the  public  to  show 
that  it  is  not  an  accommodation  bill,  but  for  a  valuable  consideration,  which 
applies  of  course  to  the  original  oonstatntion  of  the  bill  by  the  assertion  of  value 
in  the  drawee's  hands,  admitted  by  the  acceptance,  and  undertaking  to  pay  it" 
If  there  were  but  two  parties  to  the  biQ,  neither  of  the  expressions  in  question 
could  refer  to  any  one  but  the  drawer ;  and  the  mere  insertion  of  a  payee  seems 
to  afford  no  ground  for  attaching  a  different  meaning  to  them.  Hie  words 
<*  value  in  account,"  when  used  in  an  indorsation,  may  sometimes  have  a 
peculiar  meaning,  and  may  prevent  the  property  in  the  bill  from  passing  to  the 
indoiaee,  except  in  so  far  as  he  has  given  value.  See  Forbes,  M.  1472,  where 
in  a  competition  betweeUithe  indoraer  and' an  executor-creditor  of  the  indorsee 
the  former  was  preferred. 
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presumed  that  payment  was  made,  and  what  is  the 
effect  of  the  presumption  1 

The  legal  presumption  is,  that  payment  has  been  made  by  the 
acceptor,  and  the  debt  will  be  extinguished,  unless  the  contrary 
be  proved  by  the  acceptor's  writ  or  oath.^(tQ 

377.  Is  immediate  presentment  for  acceptance  necessary  in  the 

case  of  a  bill  payable  at  a  day  certain  when  sent  to  the 
payee,  or  when  forwarded  to  an  agent  for  negotiation  f 

(1.)  When  a  bUl  payable  at  a  day  certain  is  sent  to  the  payee, 
without  instructions,  it  is  unnecessary  to  present  it  for  acceptance 
until  due,  because  the  term  of  payment  is  fixed  by  the  instrument 
itself  (e) 

(2.)  But  when  the  payee  is  instructed  to  present  the  bill,  or  it 
has  been  sent  to  an  agent  for  negotiation,  it  must  be  presented 
immediately,  because  acceptance  adds  greatly  to  the  security  of 
the  biU.» 

378.  At  what  time  must  a  bill  or  note  be  presented  for 

payment) 
(1)  If  payable  on  demcmd^  the  presentment  must  be  immedi- 
ate ;  but  if  the  bill  has  been  put  in  circulation,  it  will  be  sufficient  to 
present  it  on  the  day  after  its  receipt  by  post     (2)  If  payable  so 
many  days  after  sight,  it  must  be  presented  on  the  last  day  of 

1  Martin,  8ih  Dec.,  1854,   17  D.  >  BeU's  Com.  i.  433 ;  Menziee  Lect. 

143.  352  (862). 

((2)  There  ui  a  most  important  element  in  the  caae  of  Martin,  referred  to, 
omitted  in  this  statement — viz.,  that  the  acoeptance  had  been  cancelled  by 
scoring  the  acceptor's  name  at  least  with  the  tadt  consent  of  the  parties  who 
claimed  on  it ;  and  the  bill  was  not  found  in  the  indorsee's  repositories.  Had 
the  holder  simply  deleted  the  receipt  and  all  the  indorsations  subseqnent  to  his 
own,  and  allowed  the  acceptor's  name  to  stand,  the  presumption  might  have 
been  the  other  way  ;  but  it  would  be  a  safer  practice,  in  such  a  case,  either  to 
allow  no  receipt  to  be  written  on  the  bill,  or  to  haTe  the  real  payer^s  name 
inserted  in  it.  A  bill  found  precisely  as  stated  in  the  question  might  raise  no 
such  presumption  because  it  might  simply  be  that  the  last  indorsee  had  put 
a  receipt  on  the  biU,  though  it  is  better  not  to  do  so,  in  anticipation  of  pay- 
ment which  he  had  not  got. 

(e)  This  rule  holds  betwixt  the  payee  and  the  drawer  y  but  if  the  question 
were  to  arise  between  indorsers,  and  acceptance  and  payment  were  refused  in 
consequence  of  an  intervening  arrestment  against  the  drawer,  recourse  might 
possibly  be  lost. 
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graoe  after  expiration  of  that  time,  reckoned  from  the  date  of 
acceptance.  (3)  If  payable  at  sight,  it  must  be  presented  on 
the  third  day  after  acceptance,  if  such  bills  have  days  of  grace, 
which  is  doubtful ;  but  if  they  have  not,  the  same  rule  applies  to 
such  bills  as  to  bills  payable  oh  demand.  [By  34  <fe  35  Vict.  c.  74 
it  is  enacted  that  eveiy  bill  or  note  payable  at  sight  or  on  present- 
ation shall  be  deemed  to  be  a  bill  or  note  payable  on  demand.] 
(4)  If  payable  at  a  day  certain,  the  bill  must  be  presented  on  the 
last  day  of  grace.^  (5)  The  bill  must  be  presented  at  a  reasonable 
time  before  the  day  is  out,(/)  and,  if  payable  at  a'  banker's, 
within  bank  houra^  (6)  When  the  bill  has  been  accepted  for 
honour,  it  is  unnecessary  to  present  it  to  the  acceptor  until  the 
day  after  it  becomes  due,  or  if  he  does  not  reside  where  it  is 
payable,  it  is  sufficient  to  despatch  it  for  presentment  by  the  post 
of  that  day.'(y)  [The  point  in  note  g  is  now  regulated  by  The 
Bank  HoUdays  Act,  1871.] 

379.  At  what  place  must  a  bill  be  presented  for  paym^it  ? 

(1)  If  a  place  of  payment  is  specified  in  the  bill,  presentment  must 
be  made  at  that  place.  (2)  If  a  place  of  payment  be  specified  by 
the  acceptor  in  the  acceptance,  that  is  held  to  be  a  general 
acceptance,  and  it  is  not  indispensable  that  presentment  be  made 
at  the  place  specified,  but  it  may  be  made  to  the  acceptor  himself. 
(3)  But  if  the  acceptor  specifies  a  place,  and  adds  the  words, 
"and  not  elsewhere,"  or  "there  only,"  that  is  a  qualified  accept- 
ance, and  presentment  must  be  made  at  the  place.  (A)     (4)  Where 

1  Thonuon,  480,   276,    and    296  ;  *  Thomson,  437  (302). 

BcU'a  Prin.  837.  »  6  &  7  WiU.  IV.  c.  58. 


(/)  In  reference  to  this  point,  Profenor  Bell  says,  "If  by  the  known 
dutom  of  the  place  bills  are  payable  only  within  limited  hours,  a  presentment 
beyond  these  hours  will  not  be  sufficient "  (1  Com.  436).  The  safe  course  is 
to  present  bills  within  bank  hours ;  and  in  case  of  bills  payable  on  demand,  any 
other  course  might  be  very  hazardous. 

{g)  "  If  the  day  following  the  day  on  which  such  bill  of  exchange  shall 
become  due  shall  happen  to  be  a  Sunday,  Good  Friday,  or  Christmas  Day,  or  a 
day  appointed  by  His  Majesty's  proclamation  for  solemn  fast  or  of  thanks- 
giving, then  it  shall  not  be  necessary  that  such  bill "  shall  be  presented  or 
forwarded  "untU  the  day  foUowing;'*  6  &  7  WilL  IV.  c.  68,  §  2. 

(A)  The  rules  2  and  3  are  contained  in  the  Act  1  &  2  Geo.  IV.  c.  78,  which 
Pzofeasor  Bell  (Com.  L  437,  note)  says  seems  to  be  applicable  to  Scotland  as 
well  as  to  England. 
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no  place  ia  mentioned,  presentment  must  be  made  to  the  acceptor 
personally,  or  at  his  residence,  or  at  his  place  of  business,  if  held 
out  by  him  as  his  office  for  all  purposes ;  and  if  a  company,  at 
their  place  of  business.  (A;)  (5)  If  neither  the  acceptor  nor  his 
residence  can  be  found,  presentment  should  be  made  to  some  one 
authorised  to  act  for  him,  and  at  iko  exchange  and  market-cross ; 
and  if  he  is  out  of  the  kingdom,  at  the  market-cross  of  Edinburgh, 
and  pier  and  shore  of  Leith,  and  also  at  the  party's  last  residence. 
(6)  If  he  is  dead,  presentment  should  be  made  to  his  heirs.  (7) 
If  the  acceptor  has  absconded,  and  has  no  house  or  place  of  trade, 
the  bill  is  held  to  be  dishonoured.^ 

380.  Within  what  time  must  notice  of  dishonour  be  given  in 

the  case  of  inland  and  foreign  bills,  to  preserve  recourse 
against  the  drawer  and  indoi*sers  1 

Notice  of  dishonour  of  foreign  bills,  and  now  also  of  inland 
bills,  must  be  given  within  such  time  as  is  required  by  the  usage 
of  merchants ;  the  rules  apparently  being,  that  notice  must  be 
given  to  persons  residing  in  the  same  place  before  the  expiration 
of  the  day  after  the  dishonour ;  and  to  persons  resident  elsewhere, 
by  next  post ;  or  if  the  proper  day  of  notice  be  a  day  of  public 
rest,  it  will  be  sufficient  on  the  following  day  ;(^)  and  notice  by 
each  successive  indorsee  to  the  indorser  preceding,  must  be  given 
on  the  day  following  the  receipt  of  notice  to  himself.' 

381.  Does  the  omission  to  give  notice  of  dishonour  of  an 

accepted  bill  in  the  hands  of  an  indorsee  operate  relief 
to  all  concerned  ?    State  the  reasona 

The  omission  to  give  notice  operates  relief  to  the  drawer  and 
indorsers,  because  they  are  entitled  to  such  notice  in  order  to 

1  ThomBon,  418  (286  et  seq,);  Bell*s         >  Thomsoo,  451  (844) ;  Bell*g  Com. 
Com.    L    437  ;    Menzies   Lect.    855      i.  441 ;  19  &  20  Vict.  c.  60,  §  14. 
(866). 


(h)  Preeentment  at  a  place  of  buBinea  should  be  during  bmineM  honxs. 
What  oonatitates  bnmnesB  boon  is  a  jury  question ;  Neilson>  7th  Fek  1843, 
5  D.  518. 

(t)  Found  in  Madcemde,  18th  July,  1861,  23  D.  1310,  that  where  a  bill  fell 
due  on  a  Saturday,  notioe  of  dishonour  was  duly  given  if  it  reached  the  party 
on  the  Monday  following. 
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enable  them  to  take  measures  for  their  own  security.  But  (1) 
want  of  notice  will  not  relieve  the  acceptor,  because  he  is  the 
proper  debtor  and  has  no  recourse ;  nor  (2)  the  drawer  or  indorsers 
of  accommodation  bills,  for  the  same  reason  ',  ^(m)  (3)  when  notice 
has  been  waived,  or  the  want  of  it  occasioned  by  delay  consented 
to  by  the  drawer  or  indorsers,  they  will  not  be  released,  being 
barred  personcUi  exceptione  from  pleading  want  of  .notice ; '  (4)  nor 
where  they  are  aware  of  the  dishonour ;  because  notice  is  not  a 
solemnity,  but  merely  a  requisite  for  enabling  the  parties  to  take 
steps  for  their  security,  and  it  is,  consequently,  unnecessary  when 
they  are  in  the  knowledge  of  the  dishonour.'(n)  (5)  Where  the 
acceptor  has  no  funds,  the  holder  is  not  bound  to  give  notice  to 
the  drawer,  because  he  suffers  no  damage  by  the  want  of  ^^^(o) 

382.  What  particulars  ought  the    notice  of  dishonour  to 
specify) 

The  notice  of  dishonour  should  import  (1)  that  the  bill  was 
not  accepted  or  not  paid;  and  (2)  that  the  holder  claims  in  recourse 
from  the  person  to  whom  notice  is  given,  payment  of  the  sum  in 
the  bill,  interest,  costs,  and  re-exchange.     The  bill  ought  to  be 

1  Goldamidt,  26th  May,  1814,  F.C.  >  Davidflon,  25th  Feb.  1791;  Hume 

*  Watson,  10th  March,  1824,  2  S.  84. 

782 ;  CairnB*  Tn.,  23rd  Jane,  1836,  «  Littlejohn,    M.    1669 ;   Menzies 

14  a  999.  Leot.  362  (373). 


(m)  The  cases  here  must  be  distinguished.  It  is  only  the  party  for  whose 
accommodation  the  bill  is  drawn  who  is  not  entitled  to  notice.  An  indorser  is 
entitled  to  notice  where  the  bill  is  for  the  accommodation  of  the  drawer,  Orr, 
10th  June,  1792,  Hume  86 ;  or  of  the  acceptor.  Brown,  14th  June,  1809, 
Hume  62.  The  drawer  is  entitled  to  notice  where  it  is  for  accommodation  of 
the  acceptor,  Ooldsmidt,  26th  May,  1814,  F.C,  Hume  87 ;  Bell's  Com.  i.  453, 
note  1 1  or  of  an  indorsee,  Henderson,  24th  Nov.  1829,  8  S.  121.  Knowledge 
that  the  bill  is  an  accommodation  one  does  not  obTiate  the  necessity  for  notice, 
Orr  and  Brown,  iupra, 

(n>  In  Davidson's  case,  iupra,  note  8,  the  drawer  had,  during  the  currency 
of  the  bill,  written  to  the  holder  intimating  the  acceptor's  bankruptcy ; 
desiring  him  to  raise  diligence  on  it  when  due ;  and  stating  that  he  would  pay 
it  The  safe  course  is  to  give  notice,  in  case  of  knowledge  being  denied  and 
difficulty  in  proving  it. 

(o)  Unless  it  be  a  bill  for  the  accommodation  of  the  acceptor.  See  note 
(m),  tupra. 
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minutely  described,  so  as  to  make  it  safe  for  the  party  to  proceed 
against  the  drawer  or  prior  indorsers  for  security.^ 

383.  In  what  cases  and  for  what  purposes  is  notarial  protest 

neoessaiyl 

Notarial  protest  is  indispensable  for  the  following  purposes : — 

(1.)  In  foreign  bills,  to  preserve  recourse  against  the  drawer 
and  indorsers  on  non-acceptance  or  non-payment,'  but  not  in  inland 
bills.* 

(2.)  To  enable  an  acceptor  for  honour  to  recover  against  the 
person  for  whose  honour  he  has  accepted/ 

(3.)  For  summary  diligence/ 

(4.)  It  may  be  doubted  whether  notarial  protest  be  still  the 
only  competent  evidence  of  the  assignment  to  the  payee  of  funds 
in  the  drawee's  hands  consequent  on  his  refusal  to  aocept,(j9)  the 
Mercantile  Law  Amendment  Act  dispensing  with  notarial  protest 
only  where  that  was  necessary  in  the  case  of  inland  bills  for  pre- 
serving recourse  against  the  drawer  and  indorsers/ 

384.  Against  whom,  and  for  what,  is  protest  taken  when  a 

foreign  bill  is  protested  for  non-acceptance  1 

Against  the  drawee  for  non-acceptance ;  and  against  the  drawer 
and  indorsers,  jointly  and  severally,  for  recourse ;  and  against  all 
concerned  for  interest,  exchange,  re-exchange,  damages,  and  ex- 
penses.' 

386.  What  are  the  proofs  of  a  claim  by  one  who  accepts  and 
pays  8ttpra  protest? 

(1)  The  protest  and  act  of  honour ;  (2)  the  retired  bill ;  and 
(3)  evidence  of  notice." 

386.  When  a  bill  is  accepted  supra  protest,  whether  should 

1  BeU'B  Com.  L  4S9.  ^  BeU*B  Prin.  838. 

s  BeU'8  Prin.  886.  •  19  &  20  Vict  «.  60,  §  18. 

s  19  &  20  Vict  0.  60,  §  18.  '  Meiudee  Lect.  857  (868). 

*  BeU'B  Prin.  822.  ^  BeU's  Com.  i.  814. 


(|>)  There  seems  to  be  no  reason  to  suppose  that  the  Act  referred  to  has 
made  any  change  in  this  respect,  or  that  any  evidence  but  that  of  notarial  pro- 
test woidd  be  sufficient. 
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enable  them  to  take  measures  for  their  own  security.  But  (1) 
want  of  notice  will  not  relieve  the  acceptor,  because  he  is  the 
proper  debtor  and  has  no  recourse ;  nor  (2)  the  drawer  or  indorsers 
of  accommodation  bills,  for  the  same  reason ;  \m)  (3)  when  notice 
has  been  waived,  or  the  want  of  it  occasioned  by  delay  consented 
to  by  the  drawer  or  indorsers,  they  will  not  be  released,  being 
barred  peraanali  exceptiane  from  pleading  want  of  .notice ; '  (4)  nor 
where  they  are  aware  of  the  dishonour ;  because  notice  is  not  a 
solemnity,  but  merely  a  requisite  for  enabling  the  parties  to  take 
steps  for  their  security,  and  it  is,  consequently,  unnecessary  when 
they  are  in  the  knowledge  of  the  dishonour.'(n)  (5)  Where  the 
acceptor  has  no  funds,  the  holder  is  not  bound  to  give  notice  to 
the  drawer,  because  he  suffers  no  damage  by  the  want  of  .it.*(o) 

882.  What  particulars  ought  the    notice  of  dishonour  to 
specify) 

The  notice  of  dishonour  should  import  (1)  that  the  bill  was 
not  accepted  or  not  paid;  and  (2)  that  the  holder  claims  in  recourse 
from  the  person  to  whom  notice  is  given,  payment  of  the  sum  in 
the  bill,  interest,  costs,  and  re-exchange.     The  bill  ought  to  be 

'  Goldnmidt,  26th  May,  1814,  F.C.  »  DavidBon,  25th  Feb.  1791;  Hmne 

«  Wataon,  lOth  March,  1824,  2  S.  84. 

782  5  Cairaa'  Tib.,  28rd  June,  1838,  *  Littlejohn,    M.    1669 ;    Menaes 

1*  S.  999.  Lect.  362  (373). 


(m)  Tlie  cases  here  must  be  distingiushed.  It  is  only  the  party  for  whose 
acoommodation  the  bill  is  drawn  who  is  not  entitled  to  notice.  An  indorser  is 
entitled  to  notice  where  the  bill  is  for  the  accommodation  of  the  drawer,  Orr, 
10th  June,  1792,  Hume  36 ;  or  of  the  acceptor.  Brown,  14th  June,  1809, 
Hume  62.  The  drawer  is  entitled  to  notice  where  it  is  for  accommodation  of 
the  acceptor,  Goldsmidt,  26th  May,  1814,  F.C,  Hume  87  ;  Bell's  Com.  L  463, 
note  1|  or  of  an  indorsee,  Henderson,  24th  Nov.  1829,  8  &  121.  Knowledge 
that  the  bill  is  an  accommodation  one  does  not  obTiate  the  necessity  for  notice, 

Orr  aad  Brown^  ntpra, 

(n>  In  Bayldson's  case,  tupfxt,  note  8,  the  drawer  had,  during  the  currency 

of  the  bill,   written  to  the  holder  inldmating  the  acceptor's  bankruptcy; 

desiring  him  to  raise  diligence  on  it  when  dae  ;  and  stating  that  he  would  pay 

it.    The  safe  course  is  to  give  notice,  in  case  of  knowledge  being  denied  and 

difficulty  in  proving  it 

(o)  Unlea  it  be  a  bill  for  the  acoommodation  of  the  acceptor.    See  note 

(st),  ntpra. 


188  BILLS  AND  NOTES. 

(3.)  Bj  the  Act  12  Geo.  ILL  c  72,  §  36,  made  perpetual  by 
23  Geo.  in.  c.  18,  §  55,  it  is  provided  that  the  same  diligence 
should  be  competent  upon  promissory  notes  as  upon  bills ;  that 
they  should  bear  interest  as  bills,  and  pass  by  indorsation ;  and 
that  indorsees  of  notes  should  have  the  same  privilegep  ad  indorsees 
of  bills. 

(4.)  Py  section  42  of  the  Act  12  Geo.  III.  c.  72,  it  is  enacted 
that  summary  execution  should  pass  upon  bills  whether  foreign  or 
inland,  and  whether  accepted  or  protested  for  non-acceptance,  and 
upon  promissory  notes,  not  only  against  the  acceptors  of  the  bills 
or  grantors  of  the  notes,  but  also  against  the  drawers  and  indorsers, 
jointly  and  severally,  excepting  where  the  indorsation  is  qualified 
to  be  without  recourse. 

(5.)  By  section  43,  it  is  provided  that  summary  diligence  should 
be  competent  to  an  indorsee,  although  the  protest  is  not  in  his 
name,  and  although  the  bill  is  not  re-indorsed  to  him,  provided  he 
produces  a  receipt  or  missive  letter  firom  the  protesting  indorsee 
showing  that  value  has  been  paid  to  him.(«) 

388.  Is  simimary  diligence  on  a  bill  payable  to  a  woman,  who 
in  afterwards  married,  competent  at  the  instance  of  her 
husband  1    State  the  reason. 

The  husband  is  not  entitled  to  protest  the  bill  in  his  own  name, 
and  then  to  use  summary  diligence  at  his  instance,  unless  the  bill 
has  been  indorsed  by  the  wife  before  marriage ;  because  that  pri- 
vilege is  confined  to  the  payee  specified  in  the  bill  or  note,  or  his 
order,  and  in  this  case  there  is  nothing  on  the  face  of  the  document 
to  show  that  the  husband  had  acquired  right  to  it\t)    But  in  the 

1  Smith  ff.  Selby,  10th  July,  1829,  7  8.  885. 


(«)  It  WM  queitioned  whether,  under  the  statutes,  summaiy  diUgenoe  was 
competent  on  a  bill  drawn  and  payable  in  England.  Held  that  it  was ;  Don, 
18th  June,  1860,  12  D.  1016 1  Mackenzie,  12th  Dec.  1854, 17  D.  164.  It  had 
also  been  so  held  in  the  previous  case  of  Jowett,  8th  July,  1797,  Hume  408. 
Here  two  Englishmen  who  had  granted  a  hiU  to  another  Englishman  came 
transiently  to  Scotland,  and  after  being  a  month  there  were  airested  at  the 
creditor's  instance  on  a  medkatione  fugcB  warrant,  and  afterwards,  while  in  jail, 
on  homing  and  caption,  raised  on  the  bill  and  registered  protest  Thdj  pre- 
sented a  bill  of  suspension  and  liberation  |  which  was  refused. 

(t)  See  supra,  362.  If,  as  there  stated,  the  husband  could  indone  the  bill 
so  as  to  transfer  the  right  to  it,  there  seems  to  be  no  reason  why  he  should  not 
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caae  cited  it  was  suggested  that  diligence  on  a  protest,  taken  in 
name  of  both  the  wife  and  the  husband,  would  have  been  compe- 
tent, evidence  of  the  marriage  being  produced  in  the  Bill  Chamber. 

389.  When  is  a  bill  payable  on  demand  exigible ;  within  what 

time  must  Bummaty  diligence  be  laised  on  raoh  a  biU ; 
and  from  what  time  does  the  sexennial  prescription 
run  on  it  1 

(1)  A  bill  payable  on  demand  is  exigible  at  its  date;  (2)  sum- 
mary diligence  is  competent  within  six  months  after  a  demand  has 
been  made,  although  more  than  six  months  after  the  date  of  the 
bill  ;^  (3)  the  sexennial  prescription  on  a  bill  payable  on  demand 
runs  from  its  date.' 

390.  May  an  acceptance,  blank  in  the  name  of  the  drawer, 

found  in  the  repositories  of  the  holder,  be  signed  after 
his  death  by  his  executor  to  the  effect  of  warranting 
summary  diligence  ?    State  the  reason. 

It  has  been  held  that  such  an  acceptance  may  be  signed  by  the 
executor  of  the  holder  as  drawer,  and  that  diligence  may  proceed 
in  his  name ;  on  the  principle  that  the  acceptance  is  an.  undertak- 
ing to  pay  the  person  who  shall  have  right  to  the  document.'(a;) 

> 

1  Bon,    2l8t   Feb.    1846,    12    B.  '  Stephenson,  16th  June,  1807,  M. 

13X0.  (tt)  App.  •  *  Bill, "  No.  20. 

8  M'Donald,  13th  June,  1817,  F.C. 


raise  diligence  on  it,  aa  in  both  oaaea  the  vaUdity  depends  on  his  being  Tested 
with  Hght  to  the  bill  In  the  case  of  Sunmen,  16th  Dec  1848,  6  D.  286,  Lord 
Mackmiiae  expressed  some  donbt  of  the  decision  in  Smith,  supra,  on  thegronnd 
that  *' marriage  operates  an  assignation  which  is  held  to  be  intimated  to  all  the 
world.'*  The  difficolty  of  the  case  arises  from  the  necessity  for  the  title  of  a 
person  applying  for  snmmaiy  diligence  appearing  ex  facie  of  the  bill  and  relatiTe 
doonments,  while  the  fact  that  the  husband  is  really  such  does  not  so  appear. 
This  evidence  of  title  is  as*  essential  to  a  yalid  indorsation,  because  if  he  cannot 
himself  raise  diligence  on  the  bill,  he  cannot  by  indorsation  put  any  one  else  in 
a  position  to  do  so.  In  Smith,  Lord  Gillies  suggested  that  "  the  protest  should 
have  been  in  name  of  both  *'  husband  and  wife ;  and  perhaps  if  diligence  is  in 
such  a  case  to  be  attempted,  the  best  way  might  be  to  adopt  that  couise,  and 
then  to  raise  homing  proceeding  on  a  bilL 

(«)  Reported  20th  July,  1860, 12  D.  1310. 

(x)  In  the  case  of  M'Donald,  cited,  the  procedure  was  bj  ordinary  action, 
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But  Lord  Ivory  doubts  this,  and  reoommenda  an  ordinary  action ; 
becauae  the  executor's  title  does  not  appear  ex  fade  of  the  instru- 
ment.^ 

391.  A  protest  was  taken  in  name  of  the  treasurer  of  a  bank 

while  the  receipt  to  an  indorser  was  granted  by  a  branch 
agent;  Was  summary  diligence  competent f  State 
the  reason. 

Summary  diligence  was  incompetent  on  such  a  protest  and 
receipt ;  because  they  did  not  afford  evidence  ex  fade  that  value 
had  truly  been  paid  to  the  bank,  the  protesting  indorseea'(y) 

392.  Where  an  indorser  pays  upon  a  receipt  by  a  protesting 

indorsee,  after  registration  of  the  protest,  can  he 
proceed  with  diligence  in  his  own  name  on  the  extract 
registered  protest  1    State  the  reason. 

It  has  been  held  competent  for  an  indorser  who  had  paid  the 
last  indorsee  to  raise  homing,  at  his  own  instance,  on  a  protest 
recorded  in  name  of  the  indorsee,  the  receipt  operating  as  an  implied 

1  Ivory's  Notes,  69 ;  Erik.  624.        '  Smnmen,  16th  Dea  1848,  6  D.  286. 


not  BOinmaiy  dfligenoe.  The  same  course  had  been  preiioiisly  adopted  in 
similar  cases ;  Bobertson,  M.  1676,  where  action  was  refused,  and  Fair,  M. 
1677,  where  it  was  sustained,  and  the  report  bean — "  It  was  likewise  said  " 
(on  tiie  Bench)  "  that  a  blank  acceptance  found  in  the  repositories  of  a  defunct 
may  be  filled  up  by  his  representatiye,  and  diligence  may  proceed  in  his  name;" 
but  there  seems  to  be  no  decision  to  this  efifect,  and  an  ordinaiy  action  is 
certainly  the  safer  course.  It  may  be  noticed,  however,  that  bills  accepted 
blank  in  the  drawer's  name,  or  bill'stamps  signed  blank,  may  be  filled  up  by  a 
different  person,  as  drawer,  from  him  to  whom  they  were  given,  and  be  made 
the  ground  of  summary  diligence ;  Smith,  27th  Feb.  1824,  2  S.  756,  when  it 
was  observed,  '*that  if  a  holder  had  truly  given  value  for  a  skeleton  bill,  it 
was  of  no  consequence  whether  he  appeared  on  it  in  the  charatter  of  drawer  or 
indorsee ; "  and  Grassick,  8th  July,  1846,  8  D.  1078. 

(y)  The  same  princq>le  was  followed  in  Fraser,  21st  June,  1858,  15  D.  756. 
Here  there  were  two  indorsations  in  these  terms : — "  Pay  to  the  Agent  of  the 
North  of  Scotlfuid  Banking  Company,  at  Macduff,  or  order.  Alex.  Lillie ; " 
and  "  Pay  to  the  Manager,  North  of  Scotland  Banking  Company,  Aberdeen, 
or  order.  Robert  Adam,  agent ;  '*  and  it  was  held  that,  th^  agent  not  having 
been  named,  summary  diligence  could  not  proceed  at  his  instance,  or  at  the 
ififtft«f»*  of  any  indorsee  from  him. 
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aasigiiation ;  \»)  and  according  to  the  principle  of  that  case,  it  is 
said  by  Professor  Menzies,  that  ''an  indorser  paying  upon  a  receipt 
by  a  protesting  indorsee  would  appear  to  acquire  right  to  the 
extract,  and  to  be  entitled  now  to  obtain  a  fiat  for  diUgeace  in  his 
own  name,  under  the  7th  section  of  the  Act  I  &  2  Yict.  a  114 ;" 
but  it  is  recommended  as  a  safer  course,  by  the  same  authority,  to 
transfer  the  bill  and  protest  by  formal  assignation. '(a)  [See 
Service,  6  MT.  172,  for  circumstances  in  which  a  chaige  on  a 
second  protest  was  suspended] 

393.  What  is  the  effect  of  alterations  in  bills  t 

(1.)  Alteration  of  a  bill  in  a  material  part,  after  being  issued, 
and  without  the  consent  of  parties,  renders  it  null,  both  at  common 
law  and  under  the  Stamp  Acts.' 

(2.)  Alteration,  even  in  a  material  part,  before  issuing,  and 
with  consent  of  the  parties,  does  not  vitiate  the  bill  as  a  document 
of  debt,  but  deprives  it  of  the  privilege  of  summary  diligence.^ 

(3.)  Immaterial  alterations  to  correct  evident  mistakes  will 
not  affect  the  validity  of  the  bilL'(5) 

(4.)  Where  a  bill  has  been  issued  in  such  a  state  as  to  admit  of 
its  being  altered  to  a  larger  sum  without  giving  the  document  a 
suspicious  appearance,  the  acceptor  and  indorsers  will  be  liable  to 
a  bona  fide  onerous  holder  for  the  increased  sum  on  the  obligation 

^  Soott,  11th  Jane,  1816 ;  Home  *  Bell'i  Com.  I  319,  Thomson,  179 

75.  (110);  M'Bostie,   18th  Nov.   1849, 

*  Menaas  Leet  866  (879).  12  D.   124  ;   Dickson  Eyid.  i.  469 

*  BeU*8  Com.   L   417  ;   Thomson,  (§§  889,  895,  897). 
179  (110).  »  BeU'e  Com.  i  417. 


(z)  By  12  Geo.  TIL  o.  72,  §  43,  "  smnmary  execution  by  homing  or  other 
diligence  shall  be'oompetent  to  the  indorsee  of  a  bill  although  the  protest  is 
not  in  the  name  of  the  indorsee  craving  the  diligence,  and  although  the  bill  is 
not  reoonveyed  to  him  by  indorsation,  if  he  produces  a  receipt  for  the  value  bj 
act  of  honour,  or  a  missive  letter  from  the  protesting  indorsee  mentloiiing  the 
dishonour."  This,  however,  probably  refers  to  unreooxded  protests,  as  to  which 
the  same  course  had  been  sanctioned ;  Harries,  M.  1509. 

(a)  It  was  held  competent  to  raise  summary  diligence  on  a  second  protest, 
although  a  prior  protest  at  the  instance  of  a  subsequent  indorsee  had  been  re- 
ooided ;  Freer,  M.  "Bill  of  Ex.'*  App.  19. 

(6)  See  Henderson,  M.  17059,  where  the  term  of  payment  of  a  bUl  (dated 
7th  Oct  1799)  having  been  changed  from  Martinmas  1780  to  Martinmas  1800, 
the  bill  was  sustained. 
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I 

to  indemnify  for  negligenoe;  but  it  iinll  be  otherwise  if  the  altera- 
tion is  capable  of  detection  by  ordinaiy  vigilance.^ 

(5.)  Alteration  to  a  smaller  sum  is  not  a  ground  of  challenge 
to  one  profiting  by  the  changa'(o) 

394.  What  is  the  efiect^  after  the  bill  is  issued,  of  (1)  adding 
a  second  acceptor;  (2)  deleting  the  name  of  an  indorser; 
(3)  adding  the  words  '^  conjunctly  and  severally  ; "  (4) 
ez^ing  the  word  <<  cautioner  "  from  the  name  of  one  of 
the  acceptors ;  (5)  of  an  alteration  in  the  date ;  the  alter- 
ations being  made  without  the  consent  of  the  parties  1 
(1.)  The  addition  of  a  second  acceptor  annuls  the  bill  under  the 
Stamp  Acts,  as  it  is  an  alteration  of  the  obligation.' 

(2.)  The  deletion  of  the  name  of  an  indorser((2)  frees  subsequent 
indorsers,  because  it  destroys  their  recourse.^ 

(3.)  The  adidition  of  the  words  ''conjunctly  and  severally"  will 
not  affect  the  bill ;  because  without  these  words  the  acceptors  are 
bound  in  solidum^ 

(4.)  The  erasure  of  the  word  "  cautioner,''  it  has  been  held, 
frees  the  party  who  subscribed  as  cautioner ;  because  although  the 
drawer  would  not  have  been  benefited  by  the  alteration,  it  affects 
the  cautioner's  claim  of  relief  against  the  other  acceptors.'  [But 
cautionary  obligation  is  incompatible  with  the  nature  of  a  bill,  per 
Lord  Pres.  Inglis,  Walker,  6  R.  1141.] 

(5.)  Alteration  in  the  date  is  fatal;  because  it  changes  the 
dates  of  payment  and  prescription,  and  in  effect  creates  a  new 
instrument,  for  which  a  new  stamp  is  required.^(e) 

1  MenzieB  Lect  360  (862)  $  Dick-  *  Homes,  7th  June,  1886, 14  a  898. 

son  Evid.  i.  460  (§  898) ;  Pagan,  M.  «  DickBon  Evid.  l  460  (§  890). 

1660 ;    Watsons,  ,27th   June,  1798,  »  Gozdon,  M.  14677. 

Hume  42 ;  M'Lean,  20th  May,  1884,  «  Robertson,  27th  May,  1825,  4  B. 

12  S.  613.  40. 

>  Laidlaw,  M.  16941.  ^  BeU's  Com.  i.  416. 

(e)  The  fact  here  stated  is  incidently  mentioned  in  the  judgment,  but  the 
true  ground  seems  to  have  been  that  the  alteration  was  admitted  to  Iiaye  been 
made  by  the  acceptor  himself.  The  question  arose  in  an  ordinaiy  action,  not 
under  summary  diligence. 

{d)  "Altering  the  name  of  one  indorsee**  is  Mr.  Dickson's  statement,  but 
the  doctrine  in  the  answer  is  correct. 

(e)  In  Mitchell,  9th  July,  1819,  Hume  78,  the  alteration  of  the  date  from 
22nd,  which  was  Sunday,  to  28rd,  was  held  to  nullify  the  bill,  even  as  a  ground 
of  debt  against  the  acceptor. 
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[395.  State  briefly  the  principal  provisions  of  the  Mercantile 
Iaw  Amendment  Act  (1856)  regarding  bills  and  pro- 
missory-notes. 

(1.)  When  a  bill  or  note  is  issued  without  date,  the  true  date 
of  issue  may  be  proved  by  parole,  but  summary  diligence  is  not 
to  be  competent  on  such  a  bill  or  note. 

(2.)  The  acceptance  must  be  in  writing,  and  signed  by  the 
acceptor  on  the  bill,  or  on  a  part  thereof  if  there  are  more  than  one 
part  j^  the  acceptance  may  consist  '*  merely  of  the  signature  of  the 
drawee ;"  Bills  of  Exchange  Act,  1878 ;  Walker,  7  R.,  H.  of  L.,  85. 

(3.)  Bills  drawn  in  Qreat  Britain  and  Ireland,  Islands  of 
Man,  &c,.y  and  payable  in  or  drawn  upon  persons  resident  in  the 
United  Kingdom  or  islands,  are  to  be  held  inland  bills. 

(4.)  Notarial  protest  is  not  to  be  necessary  to  preserve  recourse 
against  the  drawer  or  indorsers  of  an  inland  bill  or  promissory- 
note  if  presentment  and  dishonour  is  proved  by  competent  evi- 
dence. 

(5.)  Notice  of  dishonour  is  to  be  given  in  the  case  of  inland  as 
in  that  of  foreign  bills. 

(6.)  When  a  bill  or  note  has  been  lost,  stolen,  or  fraudulently 
obtained,  the  holder  proceeding  thereon  must  prove  that  he  gave 
value,  but  may  do  so  by  parole. 

(7.)  When  a  bill  or  note  is  eodorsed  after  the  period  when  it 
became  payable,  the  indorsee  takes  it,  subject  to  all  objections  to 
which  it  was  subject  in  the  hands  of  the  indorser.] 

396.  What  are  the  leading  enactments  of  the  statute  12 
Geo.  III.  c.  72,  regarding  the  prescription  of  bills  ? 

(1.)  That  no  biU  or  note  shall  be  effectual  to  produce  any 
diligence  or  action,  unless  such  diligence  shall  be  raised  and 
executed,  or  action  commenced,  within  six  years  from  the  time  at 
which  the  sum  in  the  bill  becomes  exigible. 

(2.)  That  the  Act  shall  not  apply  to  bank  notes. 

(3.)  That  it  shall  be  competent  at  any  time  after  the  expira 
tion  of  the  six  years,  to  prove  the  debt  contained  in  the  bill,  and 
that  the  same  is  resting-owing,  by  the  oath  or  writ  of  the  debtor. 

(4.)  That  the  years  of  minority  of  the  creditor  shall  not  be 
computed  in  the  six  years. (/) 

(/)  But  it  should  seem  th*t  minority  will  not  inteirupt  prescription  if  the 

o 
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897.  How  maj  a  bill  be  preserred  from  prescription  1 

(1.)  By  an  action  commenced  speciall7(^)  on  the  bill  within 
six  years  from  the  date  of  payment ;  Le.,  citation  on,  or  at  least 
calling  of  the  summons,  and  the  action  most  be  proceeded  with 
without  delay.^ 

(2.)  By  diligence  raised  and  executed  on  the  bill,  as  by  a  charge 
on  a  registered  protest' 

(3.)  By  production  of  the  bill,  in  a  sequestration  of  the  debtor^s 
estate.' 

(4.)  By  production  of  the  bill  aa  a  ground  of  claim  in  a 
judicial  competition,  as  a  ranking  and  sale,  or  a  multiplepoinding.^ 

(5.)  By  pleading  compensation  judicially  on  the  bUL" 

(6.)  By  entering  into  a  special  submission  with  the  debtor  for 
deciding  a  claim  on  the  bilL' 

398.  What  is  the  creditor's  remedy  under  the  statute  after 
the  six  years  have  run  ? 

Ordinary  action  at  his  instance  against  the  debtor,  founded  not 
•on  the  bill,  but  on  the  debt,  in  which  he  must  prove  by  the  debtor's 
writ  or  oath  (1)  the  constitution  of  the  debt,  and  (2)  that  it  is 
resting-owing. 

899.  Is  the  prescription  applicable  to  a  claim  by  the  acceptor 
against  the  drawer,  for  whose  behoof  the  former  had 
accepted  and  paid  the  bill  ? 

1  BeU*8  Prin.  698.  11127  f    National   Bank,   6th   Deo. 

>  Bell*8  Prin.  ib,  1837, 16  8. 177. 

>  19  &  20  Vict.  0.  79,  §  109.  <  Rosa,  20th  July,  1866, 17  D.  1144. 
« Don^,     Heron,    &    Co.,  M.          '  Vans,  14th  June,  1816  F.G. 


party  has  only  the  beneficial  interest,  and  is  not  the  nominal  creditor  in  the 
bill,  because  there  is  no  proper  non  vaUntia;  M'Neil,  kc  (Hannay*s  Trs.),  81st 
Jan.  1828,  2  S.  174. 

(g)  In  Gordon,  M.  7682,  it  was  held  by  the  Lord  Ordinary  tbat  citation 
within  the  mz  years  was  sufficient  though  they  had  expired  before  the  case  was 
called ;  and  though  the  rest  of  the  interlocutor  was  altered,  no  observation 
seems  to  haye  been  made  on  that  part  of  it ;  and  it  has  been  repeatedly  found 
that  citation  within  the  forty  years,  though  the  day  of  compearance  was  beyond 
them,  interrupted  the  long  prescription.  See  Gilmour,  M.  11183  ;  Ainsley,  M. 
11232;  M'Intosh,  M.  11239. 
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No ;  because  sach  a  claim  is  a  separate  debt  arisixig  from  an 
advance  of  money  bj  which  the  bill  was  extinguished.^ 

400.  Is  the  production  of  a  bill,  in  an  action  at  the  instance 
of  the  debtor's  tutors,  for  obtaining  authority  to  sell 
his  estate  to  pay  off  debt,  sufficient  to  save  the  bill 
from  prescription  1    State  the  reason. 

No;  because  the  object  of  such  a  process  is  not  to  pay  the 
debtor's  obligations,  but  to  satisfy  the  Court  as  to  the  necessity  of 
a  sala'(A) 

40L  What  is  the  effect  as  to  prescription  of  markings  on  the 
bill  of  the  payment  of  interest  before  or  after  the 
expiry  of  the  six  years  f 

(1.)  Markings  of  the  payment  of  interest,  whether  by  the 
debtor  or  creditor,  before  the  expiry  of  the  six  years,  have  no  effect 
in  interrupting  the  prescription. 

(2.)  Such  markings,  if  made  by  the  debtor  after  the  six  years, 
are  Bufficient.(t)  [See  Drummond,  7  B.  452,  where  held  that  a 
debt  instructed  by  holograph  markings  by  debtor  on  the  promissory- 
note,  and  holograph  entries  by  him  in  cash-books,  was  resting- 
owing  more  than  thirty  years  after  the  date  of  the  last  entry.] 

(3.)  But  if  in  the  handwriting  of  the  creditor,  they  are  of  no 
avail' 

402.  Is  the  prescription  elided  by  pleading  compensation  on 
a  bill  in  defence  against  another  debt ;  or  by  producing 
a  bill  in  a  suspension  of  a  threatened  chai^  on  it  1 
State  the  reasons. 


1  Ralflton,  M.  1688.  *  Dickaon  Evid.  L  259  (§  450). 

<  Fenier,  9th  July,  1811,  F.C. 


{h)  The  cMe  of  Fenier,  cited,  referred  to  the  trieimial  preecriptioii,  but  the 
principle  is  equally  applicable  to  the  sexennial,  the  ground  being  that,  to  elide 
prescription,  the  daim  must  be  made  in  an  action  in  which  decree  can  be  got 
for,  or  effect  given  to,  the  debt. 

(«)  So  are  writinge  by  perM>na  authoriaed  by  the  debtor,  as  entriee  of  pay- 
ment of  mterest  in  hie  books  by  his  derk ;  Black,  16th  Jan.  1828,  2  S.  118. 
Such  markings  preserve  the  bill  only  for  six  yean  after  their  date ;  Horsburgh, 
13th  Feb.  1811,  F.C. ;  Ferguson,  7th  March,  1811,  F.C. 
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(1.)  Pleading  compensation  on  a  bUl  in  defence  against  another 
debt  elides  the  prescription,  as  that  is  equivalent  to  raising  an 
action  on  it.^(^)  But  the  mere  concourse  of  debit  and  credit  is  not 
enough ;  compensation  must  be  pleaded  judicially.' 

(2.)  The  production  of  the  bill  in  a  suspension  of  a  threatened 
charge  does  not  bar  the  prescription;  because  to  produce  that 
effect  the  action  or  diligence  must  be  at  the  instance  of  the  holder 
of  the  bilL'(0 

403.  Where  an  acceptor,  on  a  reference  to  oath  by  the  drawer 
or  an  onerous  indorsee,  depones  that  he  signed  the 
bill,  but  got  no  value ;  Is  that  sufficient  to  prove  the 
constitution  1 

In  a  reference  by  the  dramer^  such  an  admission  is  not  suffi- 

1  Bow,  20th  July,  1866, 17  D.  1144.  ■  Dickaon  Evid.  L  258  (§  487). 

<  Galloway,  M.  11122. 


(I;)  So  held,  Sloan,  Irt  June,  1827,  6  S.  742.  See  Eddie,  6th  July,  1866, 
17  D.  1041,  for  drcnmstaBcee  in  which  the  triennial  prescription  was  held  not 
to  have  been  elided  by  judicial  proceedings. 

(Q  It  is  haidly  accurate  to  say  that  "the  action  or  diligence  must  be  at 
the  instance  of  the  holder  of  the  bill;**  because  in  pleading  compensation, 
which,  as  above  stated,  is  effectual,  this  is  not  the  case.  What  is  essential  ia 
that  the  claim  be  made  judicially,  either  directly  or  in  defence  to  another  claim. 
Professor  Bell  (Com.  i.  419)  takes  the  same  view  as  is  stated  in  the  answer  a» 
to  the  ineffieacy  of  producing  a  bill  In  a  suspension  of  a  threatened  charge, 
basing  his  opinion  on  the  uialogous  case  of  a  holograph  bond  where  prescrip- 
tion was  held  not  to  haye  been  so  interrupted ;  Wright,  M.  11268 ;  but  there 
seems  to  be  ground  for  doubting  the  principle  of  that  decision,  because  it 
might  lead  to  this  anomalous  result,  that  in  a  suspension  raised  for  the  very 
purpose  of  preventing  a  charge  being  given,  the  letters  might  be  found  orderly 
proceeded,  and  yet  the  creditor's  daun  be  thereafter  defeated  by  a  plea  of 
prescription.  There  seems  no  real  distinction  between  producing  the  bill  in 
such  a  suspension  and  producing  it  in  defence  in  an  ordinary  action.  The 
obeerrations  of  the  Lord  Pieddent  (M'NeiU)  in  Roes,  twpra^  note  1,  appear  to 
be  as  applicable  to  this  point  as  to  the  one  there  raised.  He  said  : — *'  We  are 
still  in  the  process  in  which  the  bill  was  produced  before  prescription  had  run, 
and  in  that  view  of  the  matter,  parties  having  joined  issue  on  the  question 
whether  the  debt  was  compensated  or  not,  and  the  bill  being  produced,  perhaps 
only  a  few  days  old  at  the  time  it  was  produced,  it  would  be  a  strange  result 
if  the  case  going  on,  and  not  coming  to  a  conclusion  till  after  the  lapse  of  the 
yean  of  prescription,  the  parties  should  be  met  with  the  plea  of  prescription  in 
the  very  investigation  in  which  the  bill  was  produced." 
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cient,  because  the  oath  disprovea  the  alleged  debt  ;^  but  in  a  refer- 
ence by  an  anerotu  indorsee,  who  had  acquired  right  to  the  bUl 
daring  its  currency,  the  qualification  of  the  acceptor's  admission 
that  he  got  no  value  will  not  avail  him ;  because  the  money  was 
advanced  on  the  faith  oi  the  acceptance,  and  it  was  therefore  as 
much  the  acceptor's  debt  as  if  he  had  at  first  received  the  amount, 
and  then  handed  it  to  his  friend  the  drawer.*  But  it  is  doubtful 
whether  this  rule  would  now  hold  where  the  indorsee  acquired 
right  to  the  bill  after  the  term  of  payment,  as  such  indorsees  are 
deemed  to  have  taken  the  bill  subject  to  all  objections  or  excep- 
tions  to  which  it  was  exposed  in  the  hands  of  the  indorser.' 

404.  The  years  of  prescription  expired  on  15th  May,  but  the 

acceptor  gave  the  holder  of  the  bill,  on  13th  May,  a 
holograph  letter  acknowledging  the  subsistence  of  the 
debt  j  Was  the  bill  saved  from  prescription ) 

No;  because  the  debt  may  have  been  discharged,  and  the 
statute  presumes  that  it  was  discharged,  before  the  full  period  of 
prescription  had  elapsed.* 

405.  When  the  acceptor  himself,  or  his  heir  upon  a  reference, 

admits  the  constitution  of  the  debt.  Will  it  be  sufficient 
to  negative  the  resting-owing  for  the  acceptor  to  depone 
generally  that  the  debt  has  been  paid,  or  for  the  heir 
to  depone  that  he  could  not  state  whether  it  had  been 
paid  or  not  1 

(1.)  Where  the  acceptor  admits  the  constitution,  it  is  not  suffi- 
cient, in  order  to  negative  the  resting-owing,  that  he  depone 
generally  that  the  debt  has  been  paid ;  he  must  depone  specially  as 
to  the  circumstances  of  payment,  or  at  least  state  relevant  grounds 
for  his  averment.^  (2.)  But  where  the  heir  of  the  acceptor  is 
sued,  and,  while  admitting  the  acceptance,  depones  that  he  could 
not  state  whether  the  debt  had  been  paid  or  not,  prescription  will 
operate ;  because  the  oath  affords  no  proof  of  the  resting-oVing,  in 
terms  of  the  statute.* 

>  Agnew,  M.  18,219 ;  Dmmmond,  ^  Bucfaanan,  M.  11128;  Runell,M. 

12th  Jan.  1848, 10  D.  840.  11180 ;  FergiMoii,  7th  Mardh,  1811, 

sDtokson   Evid.  i.  256   (|  444);  F.O. 

FhiUp,  H.  App.  "Billa,"  9 ;  Laidlaw,  •  Chriida,  19th  June,  1888,  11  8. 

dirt  Bffay,  1828,  4  &  686.  744. 

s  19  ft  20  Vict  c  60, 1 16.  •  Stirling,  11th  March,  1817,  F.O. 
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406.  What  is  the  effect  of  diligence  against  one  of  the  accept 

tors  within  the  six  jears,  and  proof  hj  writ  or  oath  of 

one  of  them  after  the  six  years  1 

(1.)  Action  or  diligence  against  one  of  the  acceptors  within 

the  six  years  perpetuates  the  debt  against  all  the  acceptors  for 

forty  years ;  because  the  prescription  is  thereby  interrupted,  and 

the  document  protected  against  the  limitation.^(m).    (2.)  But  proof 

by  writ  or  oath  of  one  of  them  establishes  the  debt  only  against 

himself,  and  not  against  the  co-obligants ;  because  after  the  six 

years  the  document  is  gone,  and  it  is  the  debt  that  must  be  proved, 

which  can  only  be  done  by  the  writ  or  oath  of  each  as  against 

himsell' 

[407.  What  is  a  crossed  cheque  1    Mention  the  different  kinds 

of  crossed  cheques  at  present  in  use  ? 
A  crossed  cheque  is  a  cheque  with  writing  across  the  face, 
limiting  the  manner  in  which  it  is  to  be  paid.  Under  the  Crossed 
Cheques  Act,  1876,  39  &  40  Vict  c.  81,  there  are  three  different 
kinds  of  crossed  cheques  :—(l)  A  cheque  *' crossed  generally;" 
that  is,  bearing  across  the  £sice  an  addition  of  the  words,  "ancf 
compcmy,"  or  any  abbreviation  thereof,  between  two  parallel  trans- 
verse lines,  or  two  parallel  transverse  lines  simply.  Such  a 
cheque  is  only  payable  by  the  banker  upon  whom  it  is  drawn 
to  a  banker.  (2)  A  cheque  ''crossed  specially;''  that  is,  a 
cheque  bearing  across  the  face  the  name  of  a  banker.  Such  a 
cheque  is  only  payable  to  the  banker  to  whom  it  is  crossed,  or 
to  his  agent  for  collection,  and  may  be  again  *'  crossed  specially  " 
by  the  banker  by  whom  it  is  crossed  to  another  banker,  his  agent 
for  collection.  (3)  A  cheque  "crossed  generally,''  or  ''crossed 
specially,"  to  which  a  lawful  holder  has  added  the  words,  "not 
negotiable."  A  person  receiving  such  a  cheque  has  not,  and  cannot, 
give  abetter  title  to  it  than  the  person  from  whom  he  received  it  had.] 

^  Gordon,  M.  7682.  174  ;  M'Indoe,  18th  Nov.  1824,  8  & 

>M'Neill,   Slat  Jan.   1828,  2  S.      296. 

(m)  So,  where  an  aanualrent  was  aecored  on  two  separate  tenements, 
diligence  against  the  one  interrupts  prescription  as  to  the  other ;  Balmerino, 
M.  11264;  and  where  a  right  is  held  pro  indivUo  by  several  creditonr, 
interruption  by  one  benefits  all  (Napier,  697) ;  but  where  a  debt  has  been 
divided  by  assignation,  intenxtption  as  to  one  part  does  not  apply  to  the  rest 
(Brsk.  8,  7,  47) ;  and  so  as  to  apprising  conveyed  to  difibrent  parties ;  Clerk, 
M.  11276. 
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VIII.  PERSONAL  DILIGENCE. 
(I.)  Execution  agodnst  the  Person, 

408.  Wliat  were  the  legal  fictions  resorted  to  for  obtaining 

execution  against  the  person  for  civil  debt  in  Scotland 
and  England  respectively  % 

The  ancient  common  law  of  both  countries,  upon  feudal  prin- 
ciples, denied  personal  execution  at  the  instance  of  one  subject 
against  another Jfor  a  debt  merely  civil ;  the  imprisonment  of  a 
debtor  having  been  regarded  as  unjust  to  his  superior,  who  had  a 
higher  interest  than  creditors  in  the  person  of  the  vassal.  But,  on 
the  other  hand,  the  superior's  claim  yielded  to  the  commands  of 
the  sovereign,  the  paramount  feudal  superior  of  the  whole  country. 
Accordingly,  in  Scotland,  when  the  debtor  had  been  ordained,  at 
the  suit  of  the  creditor,  by  the  king's  judges,  and  charged  in  the 
sovereign's  name  to  pay  the  debt,  his  disobedience  was  held  to  be 
an  act  of  rebellion  j  and  that  is  the  fiction  upon  which  imprison- 
ment for  debt  in  Scotland  is  founded.  In  England,  the  creditor 
commenced  the  process  of  attachment  against  his  debtor  by  making 
a  fictitious  complaint  against  him  of  forcible  trespass ;  and  this 
being  an  offence  punishable  by  imprisonment,  the  creditor  obtained 
a  writ  against  the  debtor  called  capias  ad  respondendum,  which 
forced  him  to  appear  and  find  bail ;  and,  after  the  action  had  been 
commenced  on  this  fiction,  the  creditor  proceeded,  in  the  same  suit, 
to  prosecute  for  the  debt  for  which,  if  he  was  ultimately  successful, 
he  obtained  against  the  debtor  a  writ  of  execution  called  caputs 
ad  satisfaciendum^ 

409.  What  was  the  earliest  kind  of  diligence  against  the 

person  in  Scotland  ? 

With  the  exception  of  the  caption  issued  by  ecclesiastics  against 
persons  excommunicated,"  the  earliest  execution  for  payment  of 
debt  in  Scotland  is  the  Act  of  Warding  by  the  magistrates  of  royal 
burghs,  introduced  by  Bobert  I.  for  the  encouragement  of  mer- 
chants. It  is  a  direct  warrant  for  the  imprisonment  of  a  debtor 
on  failure  to  pay  the  debt  after  a  chax^  upon  the  magistrates  pre- 
cept.' Beyond  the  burgh  the  earliest  writ  of  personal  execution, 
—  ■    ■  -        ■  ■    ^ 

1  Bo08  Leot.  i  245  et  ieq. ;  Men-  *  See  Ana.  208. 

siaB  Lect  276  (284).  *  Kamet'  Law  Tracts,  867. 
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with  the  exception  previouslj  adverted  to,  was  Letters  of  Four 
Forms,  issued  originally  upon  obligations  ad  facta  prcBsUmda^  and 
afterwards  on  liquid  debts.  The  writ  proceeded  in  the  sovereign's 
name^  and  contained  a  warrant  for  giving  the  debtor  four  successive 
charges,  the  injunction  of  the  last  being  '*  to  perform  his  obligation, 
or  to  surrender  his  person  to  ward,  under  the  penalty  that  other- 
wise he  should  be  denounced  rebel"  ^ 

410.  What  are  letters  of  homing? 

''Letters  of  homing  mean  a  letter  from  the  king  ordering  or 
commanding  the  debtor  to  make  payment  under  the  pain  of  being 
proclaimed  a  rebel  The  service  of  this  letter  upon  the  debtor  is 
a  charge  of  horning.  If  the  debtor  disobey  the  charge  he  is  de- 
nounced or  proclaimed  a  rebel ;  and,  because  of  old  a  horn  served 
the  same  purpose  in  proclamations  that  trumpets  do  at  present, 
therefore  the  said  letter  has  by  custom,  though  improperly,  ob- 
tained the  name  of  letters  of  homing^  and  the  service  of  the  letter 
has  obtained  the  name  of  a  charge  of  homing/' — Lord  Kambs.' 

411.  Explain  the  passage  in  signet  letters, "  delivering  them  by 

you,  duly  executed  and  indorsed,  again  to  the  bearer." 

The  letters  are  addressed  to  messengers-at-arms,  conjunctly  and 
severally,  who  are  enjoined,  after  executing  them,  to  deliver  them 
back  duly  indorsed,  i.6.,  having  the  execution  written  on  the  back, 
to  the  bearer,  t.6.,  the  creditor-raiser  of  the  letters.' 

412.  In  what  cases  do  homings  conclude  with  the  words, 

^^Fer  decretum  dominorum  concUiiy"  and  with  the 
words  "  Ex  deliberatione  dominorum  concilii  f  "  Ex- 
plain the  reason. 

4 

Hornings  on  decrees  of  the  Oourt  of  Session,  at  the  pursuer's 
instance,  pass  de  planOy  without  a  bill ;  (n)  and,  therefore,  the  letters 
conclude  with  the  words  *^Fer  decretum  dominorum  coneiliu" 


1  KameB*  Law  Traetii,  858  ;  Men-         *  Karnes'  Law  Traota,  862. 
des  Lect  291  (800).  >  Bom  Leot  i.  297. 


(n)  Where  a  warrant  to  charge  aa  furth  of  Scotland  is  required,  a  bill  ia 
in  all  eaaee  neeeeaary,  and  also  where  there  ia  a  mandatory  whose  name  does 
not  appear  in  the  decree,  and  generally  where  the  homing  proceeds  on  more 
than  one  writ. 


^^^^•w^*^^^^^ 
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But  homings  at  the  instance  of  an  assignee,  or  upon  decrees  of  in- 
ferior judges,  and  other  homings  which  pass  upon  a  hill,  hear  *'  Ex 
deliberatione  dominorum  condlii"  alluding  to  the  consideration 
which  the  Court  is  supposed  to  take  of  the  hill  when  presented  he- 
fore  granting  the  desire  of  it  hy  ihefiat  ut  petitv/r} 

413.  What  was  the  method  formerly  in  use  for  procuring 

personal  execution  upon  decrees  of  Inferior  Courts  1 

Personal  execution,  heing  an  extraordinary  remedy,  required 
the  special  interposition  of  sovereign  authority,  which  was  ohtained 
hy  an  order  directed  to  the  keeper  of  the  Sling's  Signet,  issuing 
from  His  Majesty's  Supreme  Courts.  But  as  Inferior  Judges 
could  not  give  warrant  for  letters  passing  the  signet,  it  was  neces- 
sary to  esdiibit  the  decrees  of  such  judges  judicially  before  the 
Court  of  Session,  and  obtain  a  decree-confomty  which,  being  a 
decree  of  a  sovereign  court,  was  a  proper  foundation  for  letters  of 
homing.  The  necessity  for  a  decree-conform  was  obviated  in  the 
case  of  decrees  of  magistrates  within  burgh,  by  the  Act  1593, 
c.  184;  and  the  provisions  of  that  statute  were  subsequently 
extended  to  the  decrees  of  other  inferior  judicatories.' 

414.  What  steps  were  necessary  to  obtain  personal  execution 

upon  a  decree  of  the  Court  of  Session  before  the  Per- 
sonal Diligence  Acti 

(1.)  Letters  of  homing  were  expede  on  the  decree  at  the 
creditor's  instanca 

(2.)  The  debtor  was  charged  on  the  homing  to  pay  the  debt 
within  the  days  of  charge,  usually  fifteen,  under  the  pain  of 
rebellion  and  being  put  to  the  horn. 

(3.)  Within  a  year  and  a  day  of  the  date  of  the  charge,  the 
debtor  was  denounced  rebel,  and  put  to  the  horn  at  the  market- 
cross  of  the  head  burgh  of  the  shire  of  his  residence. 

(4.)  The  homing  and  execution  were  registered  within  fifteen 
days  in  the  Begister  of  Homings. 

(5.)  The  registered  homing  and  executions  were  produced  in 
the  Bill  Chamber,  with  a  bill  for  letters  of  caption,  which  was 
passed  ''because  the  Lords  have  seen  the  registered  homing." 

(6.)  The  fiat  on  the  bill  was  the  authority  for  expeding  letters 

1  Ruas  Lect.  l  2&8.  *  Kaqies'  Law  Tracts,  868  et  teq. 
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of  captioii,  which,  when  signeted|  was  the  warrant  of  imprisonment 
of  the  debtor.^ 

416.  What  is  the  procedure  for  obtaining  a  warrant  for 

the  imprisonment  of  the  debtor  on  a  Court  of  Session 
decree? 

(1.)  The  debtor  is  charged  to  pay  the  debt,  the  decree  contain- 
ing a  warrant  for  that  purpose. 

(2.)  Within  a  year  and  a  day  after  the  chaige  has  expired,  the 
extract  and  execution  of  charge  are  presented  to  the  keeper  of  the 
General  Register  of  Homings,  who  records  the  execution,  and 
writes  a  certificate  of  registration  upon  the  extract,  and  also  upon 
the  execution,  if  it  be  written  upon  paper  apart. 

(3.)  A  minute  for  warrant  of  imprisonment  is  then  indorsed  on 
the  extract,  and  signed  by  a  Writer  to  the  Signet. 

(4.)  The  extract,  with  the  execution  and  certificate  of  registra- 
tion, and  indorsed  minute,  are  presented  in  the  Bill  Chamber,  and 
the  clerk  writes  on  the  extract,  and  subscribes  this  deliverance 
''  Fiat  ut  petUitr,'*  which  is  the  warraQt  of  imprisonment.^ 

[416.  What  is  the  present  state  of  the  law  as  to  imprisonment 
for  civil  debt  1 

By  the  Debtors  (Scotland)  Act,  1880,  it  is  provided  that 
(except  as  therein  set  forth)  after  1st  January,  1881,  no  person 
shall  be  apprehended  or  imprisoned  for  civil  debt  The  exceptions 
are  shortly — (1)  Taxes,  rates,  &c, ;  (2)  Sums  decerned  for  aliment. 
But  in  any  of  the  cases  excepted  under  §  4,  no  one  can  be  im- 
prisoned for  more  than  one  year.  (3)  Imprisonment  on  a  /ttgcn 
warrant ;  and  (4)  under  a  decree  or  obligation  ad  factum  prcuta/nr 
dunhf  is  still  competent  (5)  A  debtor  in  a  sequestration  or  eessio 
may  be  imprisoned,  if  convicted  of  a  crime  and  ofiTence,  in  any  of 
the  cases  detailed  in  §  13  of  the  Act] 

417.  What  were  the  effects  of  denunciation  before  th6  Act 

abolishing  heritable  jurisdictions  f 

(1.)  The  denounced  debtor's  moveable  estate  fell  to  the  Crown, 
as  single  escheat,  but  under  burden  of  payment  of  the  debt  con- 
taineil  in  the  creditor's  diligence. 

(2.)  The  liferent  escheat  was  incurred,  being  a  forfeiture  to  the 

^  Bobs  Lect.  IZOlHteq.  *  1  &  2  Vict  c.  114,  §§  1,  6,  6. 
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superior  of  the  rents  and  produce  of  the  debtor's  heritable  estate, 
if  he  remained  unrelaxed  from  the  horn  for  a  year  and  a  day. 

(3.)  The  debt  and  interest  for  which  the  debtor  was  charged 
were  accumulated  so  as  to  bear  interest,  (o) 

(4.)  The  denounced  debtor  became  subject  to  imprisonment.^ 

418.  What  was  the  statutory  effect  of  a  registered  charge  on  an 

extract-decree,  and  of  the  incarceration  of  the  debtor  ] 
(1.)  The  registration  in  the  Register  of  Homings  of  a  charge 
on  an  extract-decree  had  the  same  effect  as  if  the  debtor  had  been 
denounced  rebel  in  virtue  of  letters  of  homing ;  and  the  letters, 
with  the  execution  of  charge  and  denunciation,  had  been  recorded 
according  to  the  forms  formerly  in  use,  and  the  debt  and  interest 
were  thereby  accumulated  into  a  capital  sum,  on  which  interest 
thereafter  became  due.' 

(2. )  The  incarceration  of  the  debtor  under  diligence  had  the  effect 
of  rendering  the  debtor  notour  bankrupt  under  the  Act  1696,  c.  5.* 

419.  Where  a  creditor  instead  of  proceeding  against  his 

debtor  by  charging  him  on  the  extract-decree,   and 

following  out  the  other  procedure  introduced  by  the 

Personal  Diligence  Act^  adopts  the  former  method  of 

letters  of  homing;   Is  the  expense  of  the  diligence 

exigible  from  the  debtor) 

No  part  of  the  expenses  of  the  diligence  is  recoverable  from 

the  debtor,  except  the  expenses  of  the  extract,  unless  it  be  shown 

that  it  is  incompetent  to  proceed  in  the  way  provided  by  the 

Personal  Diligence  Act.^ 

420.  What  are  the  different  modes  of  executing  a  charge 

against  an  individual  debtor  of  full  age  1 
(1.)  By  delivering  a  copy  of  the  charge  to  the  debtor  personally 
apprehended. 

1  Enk.  2,  5,  58  et  uq.  >  1696,  c.  5  }  Enk.  4,  1,  41. 

«  1  &  2  Vict.  <v  114,  §  6.  M  4  2  Vict  a  114,  §  8. 


(o)  In  order  to  produce  this  effect,  denunciAtion  required  to  be  made,  not 
at  Edinburgh,  aa  the  commune  forum,  which  for  other  purposes  was  suflBcient, 
but  at  the  market*croe8  of  the  head  burgh  of  the  jurisdiction  within  which  the 
debtor  resided  |  1692,  a  128 ;  1697,  o.  268 ;  1621,  c.  20 ;  Cochrane,  Karnes* 
Bern.,  Dec  iL  p.  70.  The  recording  of  the  execution  has  now  the  same  effect, 
1  &  2  Viot.  c.  114,  §  6. 
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(2.)  By  leaving  the  copy  charge  for  the  debtor  within  his 
dwelling-house,  with  his  servant,  to  be  given  to  him,  if  the 
messenger  could  not  find  him  personally. 

(3.)  By  affixing  and  leaving  copy  for  the  debtor,  upon  the 
most  patent  gate  or  door  of  his  dwelling-house,  after  six  audible 
knocks  by  the  messenger  upon  the  gate  or  door,  if  he  could  neither 
get  access  to  the  house,  nor  find  the  debtor  personally.^ 

(4.)  By  deliveriog  the  copy  at  the  office  of  the  keeper  of  the 
Record  of  Edictal  Citations,  if  the  debtor  is  furth  of  Scotland.' 

[421.  What  is  the  present  form  of  warrant  of  execution  on 
registered  writs,  protests,  dec.  1 
<'  And  the  said  Lords  grant  (or  the  Sheriff  grants,  or  as  the 
case  may  be)  warrant  for  all  lawful  execution  hereon,"  40  &  41 
Vict.  c.  40,  schedula] 

422.  What  are  the  inducioi  of  a  charge  upon,  (1)  a  registered 
bond;  (2)  a  registered  protest;   (3)  a  decree  of  the 
Court  of  Session ;  (4)  a  decree  of  the  Teind  Court ; 
(5)  Exchequer-warrants  in  favour  of  the  Crown;  (6)  a 
homing  against  superiors;  the  person  charged  being 
resident  in  Scotland  ) 
(1.)  On  a  registered  bond,  six  days,  if  containing  a  consent  to 
that  effect  ;(^)  without  a  consent,  fifteen  days ;  on  a  bond  and  dis- 
position in  security,  six  days,  although  not  containing  a  consent 
(2.)  On  a  registered  protest,  six  days. 
(3.)  On  a  decree  of  the  Court  of  Session,  fifteen  days, 
(4.)  On  a  decree  of  the  Teind  Court,  ten  days. 
(5.)  On  Exchequer-warrants  in  favour  of  the  Crown,  six  days. 
(6.)  On  a  homing  against  a  superior  nominatimy  fourteen  days ; 
against,  superiors  generally,  twenty-one  days. 

1  Ro88  Lect  L  308.  >  18  &  14  Vict  c.  38»  §  22. 


(j)  A  formal  ooaae&t  ii  not  now  necesBary.    See  note  (e),  p.  99. 

By  19  &  20  Viot  a  56,  §  88,  it  is  declared  that  "all  bonds  or  obligations 
granted,  or  that  may  be  granted,  to  Her  Majesty,  albeit  not  containing  any 
danse  of  registration,  shall  be  capable  of  registration  in  the  Books  of  Council 
and  Session,  or  other  judges'  books  competent,  and  to  have  a  decree  interponed 
thereto,  and  to  be  extracted,  with  a  view  to  execution  in  the  like  manner  as  if 
a  formal  clause  of  regirtration  had  been  contained  therein ;  and  all  diUgenoe 
and  execution  shall  be  competent  thereon  in  the  like  manner  and  to  all  ellecU 
as  upon  any  bond  containing  sach  formal  clause  of  registration." 
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423.  Is  a  charge  valid  at  the  instance  of  a  foreigner  without 

a  mandatory  1 

Such  a  charge  is  valid ;  it  being  sufficient  to  sist  a  mandatory, 
if  it  be  suspended.^  But  it  may  be  essential  to  conjoin  a  mandar 
tory  with  a  foreign  creditor  in  the  warrant  where  the  diligence 
proceeds  on  a  bill ;  because  that  is  of  the  nature  of  a  petition  to 
the  Court.' 

424.  What  is  the  effect  of  a  charge  at  the  instance  of  a  com- 

pany, where  none  of  the  partners  are  named  in  the 
warrant] 

(1.)  Where  the  company  has  a  proper  company  firm  the  charge 
la  valid.* 

(2.)  Where  the  company  has  a  descriptive  firm  the  charge  is 
nuU/ 

(3.)  Unless  it  be  a  corporation,  in  which  case  the  charge  is 
valid.* 

425.  What  is  the  effect  of  a  charge  at  the  instance  of  the 

whole  partners,  without  naming  the  firm,  on  a  war- 
rant in  favour  of  a  company,  and  the  partners  nami- 
natimf 

The  charge  is  invalid  ;  as  it  is  an  unauthorised  deviation  from 
the  warrant.^ 

426.  May  a  partner  be  validly  charged  on  diligence  against 

the  company  in  which  he  is  not  named  1 

Tes ;  it  being  the  duty  of  the  messenger  to  discover  who  are 
the  pcurtners  of  the  company.' 

427.  Was  a  debtor,  imprisoned  on  letters  of  caption,  formerly 

entitled  to  liberation  with  the  creditor's  consent? 
State  the  reason. 

The  creditor's  consent  was  not  sufficient  to  liberate  an  impri- 
soned debtor,  because  he  was  incarcerated  on  the  caption,  not  as  a 
debtor,  but  as  a  rebel ;  and,  accordingly,  it  was  necessary  for  him, 

1  Ron,  8th  March,  1849, 11  D.  984.  «  Forsyth,  ib, 

>  Cook,  26th  Not.  1860,  IS  D.  169,  >  Bell's  Prin.  2169. 

p.  Lord  Wood.  «  Craig,  28rd  Not.  1841,  4  D.  64. 

>  Forsyth,  18th  Nov.  1884,  18  S.  '  Knox,  12th  Nov.  1847,  10  D.  50. 
42. 
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in  order  to  bis  Uberaiioii,  to  obtain  letters  of  relaxation.  But  by 
modem  practice  tbe  debtor  is  entitled  to  his  freedom  on  payment 
of  the  debt,  or  upon  consigning  the  amount  in  the  hands  of  a 
magi8trate.'(r) 

428.  What  circumstances  bring  into  effect  the  Act  of  Grace ; 

and  what  is  its  effect) 
When  a  prisoner  for  a  civil  debt  or  cause  is  unable  to  maintain 
himself,  he  is  entitled,  under  the  Act  of  Grace,  to  apply  to  the 
magistrates  for  an  order  upon  the  creditor  to  give  him  aliment, 
and  if  the  latter  refuse  or  delay  for  the  space  of  ten  days  after 
intimation  of  the  application  to  provide  aliment,  the  debtor  is 
entitled  to  liberation;'  after  which  he  cannot  be  again  appre- 
hended on  the  same  warrant,  unless  there  be  a  change  of  drcum- 
stances,'  or  unless  the  debtor  has  been  liberated  through  error 
imputable  to  himsell^  [But  see  remarks  by  Lord  President 
Inglis  in  Forgie,  3  Bettie,  1149,  where  re-incarceration  allowed 
without  a  change  of  circumstances.] 

429.  What  is  the  object  of  the  bond  of  presentation ;  and 

what  is  the  nature  of  its  obligatory  clauses  f 

The  object  of  the  bond  of  presentation  is  to  allow  a  debtor 
who  has  been  apprehended  at  the  suit  of  a  creditor  time  for  mak- 
ing an  arrangement,  instead  of  going  directly  to  prison.  It  is 
granted  by  a  friend  of  the  debtor,  and  he  binds  himself  that  the 
debtor  shall,  at  a  specified  time  and  place,  appear  in  the  same 
condition,  without  any  suspension,  sist  or  protoction(«)  which 
might  prevent  the  execution  of  the  creditor's  diligence;  and,  in 
case  of  failure,  the  obligant  binds  himself  to  pay  the  debt,  with 
interest  and  expensea' 

430.  What  circumstances  will  excuse  an  obligant  in  a  bond 

of  presentation  from  presenting  the  debtor  f 


1  Kames'  Law  Tracts,  878 ;  Men-  *  Pender,  28th  Jan.   1846,  8  D. 

aea  Lect  291  (300).(9)  408 ;  White,  24th  Nov.  1858,  21  D. 

>  1696,  c.  82.  28. 

*  Mackenzie,  14th  Jan.  1830,  8  &  '  Row  Lect  L  853 ;  Menace  Lect 

806.  292  (801) ;  Jar.  St  ii  442. 

iq)  Forbee,  81>t  Jan.  1828,  2  8. 169. 

(r)  Or  by  content  of  the  incaioerattng  creditor  or  creditors. 

(<)  See,  as  to  this,  Cheyne,  20th  June,  1863, 1  MT.  960. 
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(1)  The  bond  is  satisfied  and  the  cautioner  freed  by  the 
debtor's  death.  (2)  Serious  ilkiess  is  a  sufficient  excuse,  provided 
the  debtor  is  presented  when  he  has  recovered.  (3)  It  has  been 
held  that  imprisonment  on  another  caption  will  not  excuse  the 
obligant^  because  the  impediment  to  presentation  is  imputable  to 
the  debtor  himself/  but  this  is  doubted  by  Professor  G.  J.  Bell, 
on  the  ground,  that  "  the  creditor  has  all  the  benefit  that  he  could 
have  had  by  himself  imprisoning  the  debtor,  there  being  no  pre- 
ference by  priority  of  personal  execution ; "  °  and  he  holds  that 
the  obligant  will  be  released  if  he  give  notice  of  the  place  of  con- 
finement.* (4)  The  obligant  will  not  be  released  by  the  debtor's 
enlistments^  nor  by  his  betaking  himself  to  the  sanctuary." 

(2.)  Poinding. 

431.  What  are  the  warrants  of  poinding  1 

(1)  Letters  of  homing  and  poinding ;  (2)  extract  decrees,  regis- 
tered bonds,  or  registered  protests;  (3)  Sheriff'  precepts;  (4) 
Exchequer-warrants.* 

432.  Where  a  year  has  elapsed  from  the  date  of  the  charge, 

is  it  necessary  to  give  a  new  charge  in  order  to  obtain 
a  warrant  for  the  imprisonment  of  the  debtor  or  to 
poind  his  effects  1 

(1)  The  execution  of  charge,  in  order  to  obtain  a  warrant  of 
imprisonment)  must  be  registered  within  a  year  and  day  after  the 
charge  has  expired,  and  therefore  a  new  charge  is  necessary  if 
registration  baa  not  been  made  within  the  year ;'  (2)  but  poind- 
ing may  proceed  even  at  a  distaace  of  years  after  the  charga' 

433.  Before  the  Personal  Diligence  Act^  when  access  was 

not  obtained  for  the  purpose  of  poinding,  what  was 
necessary  to  be  done  1 

When  access  to  the  goods  was  not  obtained,  the  messenger  re- 
turned an  execution  to  that  effect,  and  upon  the  production  of  the 

1  Pobtead,  M.  1807.  •  Enk.  a,  6,  20 ;  Bell's  Prin.  2280. 

*  BeU's  Com.  i.  402.  ^  1  &  2  Vict  c  114,  §  5. 

'  BeU's  Prin.  277.  «  Kerr,  80th   M^y,  1837,    16   S. 

^  Hendenon,  M.  1809.  1041. 

'  D(mglM,17thDecl842,5D.888. 
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diligence  and  execution  in  the  Bill  Chamber,  warrant  was  obtained 
for  letters  of  open  doors,  which  passed  the  Signet,  of  new  charg- 
ing messengers  to  poind,  and,  if  needful,  to  make  shut  and  lock- 
fast places  open  and  patent.^ 

434.  What  subjects  cannot  be  poinded) 

(1)  Ships,  it  is  said,  cannot  be  poinded  ;(<)  but  this  is  doubted 
by  Professor  G.  J.  Bell ; '  (2)  effects  in  the  Palace  of  Holyrood 
House ;'  (3)  wheat  merely  brairded,  and  clover  grass  ;*  (4)  plough 
goods — ^being  horses,  oxen,  implements  of  husbandry,  and  other 
goods  pertaining  to  the  plough — are  not  poindable  during  the 
season  of  labour,  if  the  debtor  has  other  effects  ;'(t^)  (5)  goods 
of  which  the  debtor  is  only  joint  proprietor;'  (6)  goods  in  which 
he  has  only  a  qualified  or  temporary  interest  f  (7)  debts  ;*  (8)  it 
is  a  matter  of  doubt  whether  bills  and  bank-notes  are  poind- 
able ;\v)  under  the  Court  of  Exchequer  Act  it  is  lawful  to  poind 
for  crown  debts  every  description  of  the  debtor's  moveable  effects, 
including  bank-notes,  bills,  implements  of  husbandry,  &o.^^ 

436.  Can  a  sale  be  stopped  by  an  arrestment  used  in  the 
hands  of  the  owner  of  the  poinded  effects,  by  the 
creditors  of  the  poinding  creditor,  after  waiTant  of 
sale  is  obtained  1    State  the  reason. 

No ;  because  the  proceeds  being  consigned  with  the  clerk  of 
court)  the  claims  of  the  arresting  creditors  would  be  in  no  degree 
affected." 

1  Menzies  Lect.  296  (805).  «  Fleming,  2nd  Dec.  1828,  7.  a  92. 

*  Bell's  Com.  ii.  60.  7  Soott,  ISth  May,  1837, 15  S.  916. 

>  Earl  of  Straihmoro,   18th  Feb.  >  Bell's  Prin.  2288. 

1828,  2  S.  223,  rev.  22nd  Feb.  1826,  »  Bell's  Prin.  ib, 

2  W.  ft  S.  1.  ^^  19  ft  20  Vict.  0.  56,  §  82. 

«  Elder,  5th  July,  1833, 11  a  902.  "  Anstnither,  22nd  Feb.  1851,  13 

s  1503,  c.  98  ;  Ersk.  3,  6,  22.  D.  778. 


(<)  Hie  nsoal  mode  of  attaching  ships  is  by  arrestment  and  process  of  sale. 

(u)  The  Act  prohibits  the  poinding  of  those  goods  "qnhair  ony  other  gudes 
or  landes  are  to  be  apprised  or  poynded."    See  Wemyss,  M.  10520. 

(v)  This  question  was  raised  in  Hamilton,  12th  Jmie,  1741,  Br.  Snp.  5, 
708 ;  and  in  Alexander,  14th  Feb.  1826,  4  S.  439,  the  report  of  which  case 
bears — "  Although  the  question  of  the  competency  of  poinding  bank-notes  was 
fully  argued  by  the  parties,  yet  their  Lordships  did  not  deliver  any  opinion  on 
that  point,  nor  did  tiiey  intend  to  decide  it" 
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436.  What  is'  the  procedure  in  executing  poindings  1 

(1)  The  messenger  goes  along  with  two  valuators  to  the  debtor's 
dwelling-house,  he  cries  three  oyesses,  reads  the  warrant,  makes  a 
schedule  of  the  goods  poinded,  and  of  the  value  as  fixed  bj  the 
valuators  on  oath,  and  adnunistered  by  him,  offers  three  times 
the  goods  back  to  the  debtor  at  the  appraised  value,  and,  on  the 
debtor's  refusal,  adjudges,  discerns,  and  declares  the  poinding  to  be 
completed,  and  the  goods  to  belong  to  the  creditor;  the  goods 
being  left  in  the  hands  of  the  debtor,  with  a  signed  note  of  the 
value.  (2)  The  messenger;  within  eight  days,  reports  the  poind- 
ing to  the  Sheriff,  who  then  grants  warrant  for  a  sale,  betwixt 
eight  and  twenty  days  after  publication  of  the  notice  of  sale,  six 
days'  notice  of  the  sale  being  given  to  the  debtor,  or  other  pos- 
sessor. The  goods  cannot  be  sold  for  less  than  the  appraised 
value,  at  which  they  are  delivered  to  the  creditor,  if  the  appraised 
value  be  not  offered  at  the  sale.  The  sale,  or  delivery,  is  reported 
to  the  Sheriff  within  eight  days ;  and  if  a  sale  has  taken  place, 
the  roup  roll,  and  accounts  of  the  proceeds, « must  at  same  time  be 
lodged.  The  Sheriff  then  orders  the  proceeds  to  be  consigned 
with  the  clerk,  and  the  amount  paid  to  the  creditor  to  the  extent 
of  his  debt,  interest,  and  expenses.^ 

437.  If  the  debtor  were  to  allege  that  the  goods  are  not  his 

property ;  or,  a  third  party  appeared  and  claimed  the 
goods ;  or,  a  third  party,  in  circumstances  indicating 
collusion,  produced  a  written  conveyance  to  them  in 
his  favour;  Ought  the  messenger,  in  any  of  these 
cases,  to  stop  the  poinding ) 

(1.)  Where  the  debtor  alleges  that  the  goods  are  not  his  pro- 
perty, that  will  not  stop  the  poinding. 

(2.)  Where  the  goods  are  claimed  by  a  third  party,  the  mes- 
senger may  take  his  oath,  and  interrogate  him  in  order  to  discover 
to  whom  the  property  belong ;  and  if  it  shall  appear  that  the 
claim  is  collusive,  he  may  proceed  with  the  poinding. 

(3.)  Where  a  third  party  produces  a  written  conveyance,  and 
supports  it  with  his  oath,  although  there  are  indications  of  collu- 


^  £nk.  8, 6, 24  ;  Menzies  Leot  298  (807>  )  1  &  2  Vict.  c.  114. 

P 
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oion,  the  messenger  must  stop  the  poinding;  because  he  cannot 
judge  of  the  effect  of  the  deed^a;) 

438.  Must  the  poinded  effects,  in  all  cases,  be  left  where 

poinded  1     State  the  reason. 

The  Personal  Diligence  Act  provides  that  the  poinded  effects 
are  to  be  left  with  the  person  in  whose  possession  they  were  when 
poinded  f  but  in  poindings  of  Crown  debtor's  effects,  it  is  by  the 
Court  of  Exchequer  Act  declared  to  be  lawful  for  the  officer,  where 
it  is  deemed  expedient,  to  take  possession  of  the  poinded  effects, 
and  to  put  them  in  a  place  of  security,  instead  of  leaving  them 
with  the  person  in  whose  possession  they  were  poinded.' , 

439.  Does  the  appraisement  require  to  be  stamped  f 

Not  unless  licensed  appraisers  are  employed,  which  is  not 
nece8sary.^(y) 

440.  The  sale  was  advertised  on  the  10th,  and  appointed  for 

the  18th  of  November;  Is  that  a  sufficient  compliance 
with  the  requirements  of  the  Act  1 

1  Enk.  8,  6,  26  ;  Bieadalbane,  M.  >  19  ft  20  Vict.  c.  56,  §  36. 

10622.  *  Dnimmond,  25th  Nov.  1824,   8 

>  1  ft  2  Yict.  c.  114,  §  24.  S.  811. 


{x)  The  oaM  of  Breadalbane,  cited,  wm  an  action  of  flpoilzie,  on  the  allega- 
tion that  the  messenger  had  refused  to  accept  the  party's  oath,  having  required 
him  also  to  depone  whether  the  disposition  "  was  for  onerous  causes  or  simn- 
late,"  which  the  party  refused  to  do,  and  which  the  Lords  found  to  be  a 
spuilzie.  The  reporter  adds — **  But  it  were  fit  that  the  Lords,  for  clearing  the 
lieges,  would  determine  the  point  how  far  a  messenger's  power  may  reach  in 
trying  the  simulation  of  all  such  dispositions  produced  before  them,  else  all 
poindings  on  the  production  thereof  may  be  stopped.'* 

(y)  This  point  was  not  decided  in  tiie  case  dted  (Drummond).  There  was 
no  separate  appraisement,  but  there  were  two  executions,  the  first  of  which  was 
objected  to  as  not  being  signed  by  the  appraisers,  and  the  second  as  being 
unstamped.  It  was  held  that  the  execution  did  not  require  a  stamp.  In  the 
course  of  the  processes  the  opinion  of  the  Solicitor  of  Stamps  was  taken,  and  he 
stated  "  that  he  did  not  consider  that  the  instrument  of  execution  of  poinding 
itself  Inquired  a  stamp,  but  that  appraiaements  incidental  to  or  occurring  in  the 
legal  diUgence  of  poinding  did  so.*'  The  question  would  probably  turn  on 
there  being  a  separate  appraisement  rather  than  on  the  persons  employed  to 
make  it 
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Yes ;  the  Act  does  not  require  eight  free  days  to  intervene,  as 
was  the  case  under  the  old  practice/ 

441.  When  a  creditor,  after  taking  steps  to  recover  his  claim 

by  poinding,  foids  that  another  creditor  will  be  able  to 
complete  his  diligence  before  him,  What  steps  ought 
he  to  take  in  order  to  obtain  a  share  of  the  effects  1 

(1)  If  he  is  in  possession  of  a  waiTant  of  poinding,  he  may  be 
conjoined  in  the  poinding  at  the  instance  of  the  other  creditor, 
before  it  is  completed,  on  exhibiting  and  delivering  the  warrant  to 
the  officer  -^  or  (2)  he  may  use  such  personal  diligence  against  the 
debtor  as  will  render  him  notour  bankrupt  under  the  Act  1696, 
c.  5,  or  the  Act  54  Geo.  III.  c.  137;  by  the  latter  of  which  (§  ^)(z) 
it  is  enacted,  that  no  poinding  within  sixty  days  before,  or  four 
months  after  the  bankruptcy,  shall  give  a  preference,  but  every 
creditor  of  the  bankrupt  having  liquid  grounds  of  debt,  and  sum- 
moning the  poinder,  or  claiming  in  a  judicial  process  or  competi- 
tion before  the  four  months  have  elapseil,  shall  be  entitled  to  a 
proportional  share  corresponding  to  his  debt  \  or  (3)  he  may  obtain 
a  sequestration  of  the  debtor's  estates  under  the  Bankrupt  Act, 
which  renders  ineffectual  any  poinding  executed  on  or  after  the 
sixtieth  day  before  the  sequestration. 

442.  In  a  competition  betwixt  the  Crown  on  a  writ  of  extent 

and  a  poinding  creditor,  What  is  the  rule  of  pre- 
ference 1 

The  Crown  writ  of  extent  is  preferable  to  the  diligence  of 
the  subject,  unless  the  latter  be  completed  before  issuing  the 
extent' (a) 


1  McNeill,  13th  Feb.  1841,  3D.      >  1  &  2  Vict  c.  114,  §  23. 
554.  '  Memdes  Lect  302  (311). 


(z)  This  Act  repealed  by  19  ft  20  Vict  c.  79,  and  the  provinon  re-enacted 
by  19  ft  20  Vict  c.  79,  §  12. 

(a)  See  Borthwick,  5th  Bee.  1862,  1  D.  94.  Here  a  bankrapt  was  seques- 
trated, the  first  deliveranoe  on  the  petition  being  dated  12th  May.  On  15tb 
May  a  charge  was  given  against  the  bankrapt  at  the  instance  of  the  Crown 
(which  nnder  19  ft  20  Vict  c.  56,  §  42,  is  equiyalent  to  the  teste  of  a  writ  of 
extent).  Hdd  that  the  diligence  was  effectual  against  the  trustee,  the  provi- 
sions of  the  Bankrapt  Statute  having  no  application  against  the  Grown. 
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448.  Where  goods  have  been  sold  but  not  delivered.  Can  the 
seller  retain  or  attach  the  goods  for  the  price,  or  for  a 
separate  debt  due  to  him  by  the  purchaser,  as  against 
a  party  who  has  purchased  the  goods  from  the  latter  ? 

The  seller  is  entitled  to  retain  the  goods  for  the  original  price, 
but  not  for  a  separate  debt  due  to  him  by  the  first  purchaser.  ^(6) 
But  the  original  seller  may  attach  the  goods  while  in  his  own  pos- 
session, by  arrestment  or  poinding,  at  any  time  prior  to  the  date 
when  the  sale  of  the  goods  to  a  subsequent  purchaser  was  inti- 
mated to  such  original  seller ;  and  the  arrestment  or  poinding  has 
the  same  effect  in  a  competition  as  an  arrestment  or  poinding  by 
a  third  party.' 

444,  In  a  competition  betwixt  an  arrester  and  a  poinder. 
Who  will  be  preferred  1 

The  poinder  will  be  preferred  ;  because  poinding  is  a  perfect 
diligence  operating  at  once  as  a  transference,  while  an  arrestment 
merely  creates  a  nextia  on  the  property,  leaving  the  right  still  in 
the  debtor.  But  if  the  arrester  has  obtained  decree  of  furthcom- 
ing before  the  execution  of  poinding,  he  will  be  preferred.' 

M9  ^  20  Vict  c.  60,  §  2.  3  Bell's  Com.  ii  61  and  69. 

s  Ildd.  §  8. 

(b)  It  is  to  be  observed,  however,  that  the  Act  contains  a  fnmto  that 
nothing  therein  **  contained  shall  prejudice  or  affect  the  right  of  retention  of 
the  seller "  "  for  performance  of  the  obligations  or  conditions  of  the  contract 
of  sale,"  "  or  any  sach  right  of  retention  arising  from  express  contract  with  the 
original  purchaser"  (§  2) ;  so  that  there  may  be  groxmds  of  retention  other  than 
the  price. 

In  Wyper,  20th  Feb.  1861,  23  D.  606,  it  was  held  that  the  Act  does  not 
cut  down  the  right  of  the  seller  to  retain  in  security  of  a  general  balance  as 
against  the  trustee  in  the  purchaser's  sequestration ;  and  in  Sim,  Srd  June, 
1862,  24  D.  10S8,  it  was  held  that  the  Act  did  not  apply  to  a  sale  of  a  hone 
not  delivered,  and  of  which  the  seller  had,  as  a  condition  of  the  transaction,  not 
only  the  custody,  but  the  use,  with  power  to  sell  it ;  and  therefore  that  a  poind- 
ing at  the  instance  of  a  creditor  of  the  seller  was  valid  in  a  question  with  the 
purchaser,  who  had  paid  the  price  to  another  creditor,  who  had  poinded  the 
horse  previously  to  the  date  of  the  transaction. 
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(3.)  Arrettment, 

445.  What  are  the  warrants  of  arrestment  (1)  when  the  debt 

is  not  liquid;  (2)  when  it  is  liquid;  (3)  before  the 
term  of  payment  1 

(1.)  Where  the  debt  is  not  liquid,  warrant  in  a  summons, 
letters  of  arrestment  on  dependence,  or  sheriff's  precept. 

(2.)  Where  the  debt  is  liquid,  letters  of  homing  and  poinding, 
letters  of  arrestment,  sheriff's  precept,  extract-decree,  extract-regis- 
tered bill,  protest,  or  other  registered  obligation,  and  Exchequer- 
warrants. 

(3.)  Before  the  term  of  payment,  letters  of  arrestment  on  a 
liquid  obligation,  the  debtor  being  vergena  ad  inopiam?  [Arrest- 
ment cannot  be  used  in  security  of  a  future  debt  unless  upon  the 
allegation  that  the  debtor  is  vergena  ad  inopiam ;  Lord  President 
IngUs,  in  Symington,  3  B.  206.] 

446.  Is  the  general  warrant  in  a  summons  sufficient  for  the 

arrestment  of  a  ship ) 

It  is  usual,  in  practice,  to  obtain  a  special  warrant  from  the 
Lord  Ordinary  on  the  Bilk  to  arrest  a  ship;  but  the  ordinary 
general  warrant  in  a  summons  is  sufficient  for  that  purpose. '(c) 

447.  What  is  necessary  to  make  arrestment  on  dependence 

effectual ) 

The  summons  must  be  executed  within  twenty  days  of  the' 
execution  of  arrestment,  and  called  within  twenty  days  after  the 
diet  of  compearance ;  or,  where  the  expiry  of  that  period  falls 
within  vacation,  or  previous  to  the  first  calUng  day  in  the  next 
session,  the  summons  must  be  called  on  the  first  calling  day  there- 
after.' 

448.  What  is  necessary  to  attach  a  fund  belonging  to  a 

foreign  debtor  1 

1  Enk.  8,  6, 10 ;  Meniles  Lect  808  >  Clark,  17th  June,  1868, 16  D.  760. 

(811)  fim^.  >  1  &  2  Vict  c.  114,  §  17. 


(e)  Some  doabi  is  enteituned  how  far  this  wanant  b  tuffident  authority 
to  diamond  the  ship.    See  Clark'i  case,  cited. 
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(1.)  The  fond  is,  in  the  first  place,  arrested  on  letters  of  arrest- 
ment cui  /tmdandam  jtiriadietumem,  the  object  of  which  is  to  sub- 
ject the  foreign  debtor  to  the  jurisdiction  of  the  Court^ 

(2.)  A.  summons  founded  on  the  arrestment  is  then  rained  in 
the  Court  of  Session,  on  which  the  creditor  executes  an  arrest- 
ment on  dependence.(flQ  It  was  said  in  one  case,"  that  arrestment 
ad  fwndamdamh  juritdietionem  imposes  a  nexu9  on  the  fund,  but 
Professor  Menzies  recommends,  as  an  act  of  prudence,  the  cou- 
tinuanoe  of  the  established  practice.'  In  a  late  case,  in  the  House 
of  Lords,  the  question  was  raised,  but  not  decided,  whether  a 
decree  in  an  action  where  jurisdiction  is  founded  on  arrestment 
can  be  executed  beyond  the  value  of  the  goods  arrested/(0)  [See 
as  to  value  necessary  to  be  arrested  to  found  jurisdiction,  Shaw, 
7  MT.  449,  Boss,  5  R  1013.  In  the  former  case,  a  debt  to 
the  amount  of  £1,  8&  6d.,  and  in  the  latter  a  balance  of  interest 
of  9s.  3d.  due  by  a  bank,  was  held  enougL] 


1  Enk.  1,  2,  19.  s  Menzies  Lect.  804  (314). 

■White,  SOth   June,  1846,   8  D.  «  London  and  N.-W.  Rail  Co.,  22nd 

962.  Feb.  1868,  H.  of  L.  20  D.  4. 


{d)  This  18  the  mode  of  proceeding  where  it  is  necessary  to  ccnttUuU  the 
ddft  as  well  as  to  attach  the  fond ;  bat  if  the  debt  be  already  constituted  by 
decree  or  bill  and  registered  protest,  there  is  no  necessity  for  foonding  jurisdic- 
tion. See  1  &  2  Vict.  c.  114  (Diligence  Act),  and  schedule  annexed.  In  the 
Juridical  Styles,  iii.  706,  it  is  stated  that  where  a  honiing  on  a  recorded  pro- 
test against  a  foreigner  is  applied  for,  it  must  be  preceded  by  an  arrestment  to 
found  jurisdiction ;  but  there  seems  to  be  no  necessity  for  this.  The  object  of 
founding  Jurisdiction  is  to  make  the  party  amenable  to  the  Court  so  as  to  get 
a  valid  decree  against  him ;  but  where  a  decree  has  been  already  got,  no  such 
proceeding  is  necessaiy  to  authorise  its  being  put  in  force.  In  the  case  of  a 
decree  obtained  In  an  action  this  is  quite  dear,  and  the  right  of  the  holder  of 
a  bill  by  a  foreigner  to  i^ply  for  homing  rests  on  the  assumption  that  he  is  in 
possession  of  a  valid  decree  by  means  of  the  registered  protest  If  the 
authority  following  on  the  founding  of  jurisdiction  be  required  at  all,  it  is  for 
the  recording  of  the  protest,  because  it  is  thereby  that  the  Court  is  held  to 
pronounce  decree  and  to  grant  warrant,  after  which  diligence  may  follow  in  the 
usual  course  |  but  no  such  authority  seems  to  be  required,  because  **  bills  are 
by  statute  registrable  just  as  if  they  contained  a  clause  of  registration.'*  See 
observations  of  the  judges  In  Bums,  18th  July,  1844,  6  D.  1862 ;  and  Mac- 
kenzie, 12th  Dec.  1864,  17  D.  164. 

(e)  The  question  was  aUuded  to,  but  not  raised,  for  which  there  was  no 
opportunity. 
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449.  In  what  cases  is  it  unnecessary  to  arrest  <id  fundandam 
before  instituting  legal  proceedings  against  a  foreigner  ? 

(1.)  A  foreigner  may  be  called  without  a  previous  arrestment 
cuJ  /undcmdam  in  a  process  of  multiplepoinding,  the  existence  of 
the  fund  being  equivalent  to  such  arrestment  ^(/) 

(2.)  Where  a  foreigner  is  the  pursuer  in  an  action  before  the 
Court  of  Session,  the  defender  may  raise  a  counter-action  against 
him  without  arresting  ad  /undandam;  the  foreigner  in  that  case 
being  subject  to  the  jurisdiction  of  the  Court,  on  the  principle  of 
reconvention. '(^) 

(3.)  Where  a  foreigner  is  possessed  of  heritable  property  in 
Scotland,  he  may  be  sued  with  reference  to  it  without  a  previous 
arrestment  ad  fimdandam  ;  on  the  principle  that  the  loima  ret  sUcb 
is  the  only  place  where  rights  regarding  heritage  can  be  tried,  and 
the  proprietor  is  presumed  to  have  employed  some  one  there  to 
look  after  it  in  his  absenoe.'(A) 

[450.  Arrestments  to  found  jurisdiction  against  a  defender 
domiciled  in  England  were  used  in  the  hands  of  A.  W. 

^  Crodurt,  9th  Dea  1852,  16  D.  *  Ashton,  M.  4885. 

202.  >  Ezsk.  1,  2, 18. 


(/)  This  point  was  not  raised,  though  it  was  refened  to  in  the  case  of 
Ciockaii,  cited  ;  bnt  it  had  heen  so  held  in  Miller,  23rd  June,  1888, 16  S.  1204. 
Appeaianoe  of  a  foreigner  as  claimant  in  a  moltiplepoinding  does  not  create 
jniiadiction  against  him,  or  render  arrestment  ad  fundandam  against  him 
unnecessary  |  Bell,  4th  June,  1852,  14  D.  887. 

{g)  This  rule  is  not  unlversaL  One  Englishman  obtained  a  judgment  of 
the  Court  of  Queen's  Bench  against  another,  who  thereafter  came  to  reside  in 
Scotland.  The  plaintiff  in  that  suit  thdn  raised  an  action  in  the  Court  of  Ses- 
sion, oondnding  for  decree  conform.  During  the  dependence  of  this  action,  the 
defender  raised  an  action  of  damages  in  Court  of  Session  against  the  pursuer 
for  assault  and  slander,  pleading  reconvention.  Held  that  the  Court  of  Session 
had  no  jurisdiction ;  Thompson,  25th  Jan.  1862, 24  D.  831.  See  also  M'Ewan's 
Trs.,  9th  March,  1852  (reported  17th  Dec  1852),  15  D.  265,  where  the  plea  of 
reconvention  was  not,  and  Baillie,  17th  Dec  1852,  15  D.  267,  where  it  was, 
sustained. 

(ft)  Hie  jurisdiction  in  such  cases  is  not  limited  to  actions  with  reference  to 
the  property,  but  extends  to  ordinary  personal  actions,  and  where  the  party  is 
a  trustee,  to  such  actions  against  him  qua  trustee ;  Ferric  and  Fairley,  80th 
June,  1881,  9  8.  854  ;  Kirkpatrick,  23rd  June,  1838,  16  S.  1200 ;  but  interest 
in  heritable  property,  as  a  beneficiary  under  a  trust-deed,  does  not  found  juris- 
diction ;  Bell,  4th  June,  1852, 14  D.  837. 
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to  attach  sums  due  and  addebted  by  him  to  the 
defender.  A.  W.  was  not  mdividaally  addebted  to 
the  defender,  but  the  firm  of  A.  W.  k  Co.,  of  whieh 
he  was  one  of  the  partners,  was  owing  a  sum  to  the 
defender.     Was  the  arrestment  good  ? 

No ;  because  the  company,  which  had  more  than  one  partner, 
being  in  law  a  separate  person,  was  the  debtor ;  Hay,  7  K  972.] 

45L  What  is  the  effect  of  an  arrestment  in  the  hands  of  (1) 
a  clerk  for  a  debt  due  by  his  employer ;  (2)  trustees 
for  creditors  for  a  debt  due  by  the^truster ;  and  (3)  a 
testamentary  trustee  and  executor  for  a  debt  due  by 
the  deceased  % 

(1.)  Arrestment  in  the  hands  of  a  clerk  is  null,  because  he  is 
in  law  identified  with  his  employer,  and  can  have  no  claim  of 
retention  against  him.^ 

(2.)  An  arrestment  in  the  hands  of  a  trustee  for  creditors  is 
null;  because  the  trustee  does  not  represelit  the  granter  of  the 
trust,  but  holds  for  the  creditors  themselyes,  on  each  of  whom  a 
vested  interest  in  a  share  of  the  funds  proportioned  to  his  debt  is 
conferred  by  the  trust^leed.'  [But  see  Nicolson,  11  MT.  179. 
An  insolvent  granted  a  trust-deed  for  behoof  of  creditoi's,  and  the 
trustee  entered  into  possession.  A  creditor  who  had  not  acquiesced 
in  the  trust-deed  used  arrestment  in  the  hands  of  the  trustee. 
Thereafter,  within  sixty  days  of  the  date  of  the  tru8t<leed,  the 
debtor  was  made  notour  bankrupt.  More  than  four  montlis  after 
notour  bankruptcy,  he  was  sequestrated.  It  was  held  ihat  the 
creditor  had  secured  a  preference  by  his  arrestment  in  the  hands 
of  the  private  trustee.  Lord  President  Inglis  : — ''  If  the  trust- 
deed  were  good,  and  not  liable  to  be  cut  down,  then  the  arrest- 
ments would  attach  nothing  but  the  reversion  after  exhausting  the 
purposes  of  the  trust-deed.  If  the  trust-deed  became  bad,  the 
arrestments  became  effectual  to  attach  all  the  goods  which  de  facto 
were  in  the  hands  of  the  trustee."] 

(3.)  An  arrestment  in  the  hand  of  a  testamentary  trustee  and 
executor  is  valid ;  because  he  holds  not  as  a  trustee  for  creditors, 
but  as  representing  the  deceased,  and  so  all  action  and  diligence  ia  ' 

1  Bdl*i  Com.  li  70.  11  D.  618,  Aff.  ISth  Aug.  1850 1  7 

>  Globe  Ina.  Co.,  16Ui  FeK  1849,      BeU's  App.  290. 
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as  ooxnpetent  against  bim  as  they  would  have  been  against  the 
truster  himself.^ 

462.  What  is  the  method  of  executing  an  arrestment  in  the 
hands  of  a  party  furth  of  Scotland,  and  what  is  the 
effect  of  such  an  arrestment  ? 

Arrestment  in  the  hands  of  a  party  furth  of  Scotland  is  executed 
by  delivery  of  a  schedule  at  the  Record  Office  of  Citations  of  the 
Court  of  Session ;'  and  notice  of  the  arrestment  ought  to  be  given 
to  the  agent  of  the  arrestee.  The  arrestee  is  not  interpelled  from 
paying  to  the  original  creditor,  unless  it  be  proved  that  he  was  in 
the  knowledge  of  the  arrestment.'(Q 

468.  May  the  sum  (1)  in  an  heritable  bond,  and  (2)  in  a 
policy  of  life  assurance,  be  arrested  1 

(1.)  The'sum  in  an  heritable  bond,  if  registered,  or  followed  by 
a  recorded  inf eftment^  cannot  be  arrested ;  because  arrestment  is  a 
diligence  for  attaching  moveablea  It  has  been  held  that  the  sum 
in  an  heritable  bond,  followed  by  an  unregistered  sasine,  is  arrest- 

ablcV) 

(2.)  The  sum  in  a  policy  of  assurance  is  arrestable  during  the 

life  of  the  party  insured,  and  the  arrestment  will  be  effectual  if  he 

die  before  another  premium  becomes  payable.^     It  is  doubtful 

whether  the  arrestment  would  subsist  after  the  payment  of  another 

premium.     [But  see  Bankhard,  9  MT.  443,  where  it  was  held  by 

1  Globe  Ins.  Co.,  supra,  {i)  ^  Stewart,  M.  705. 

'  1  ft  2  Yiot  a  114,  §  18.  «  Straohan,  10th  June,  1885,  13  S. 

*  54  Geo.  in.  c  187,  §  3.(9  954. 


(0  See  also  Swayne,  8th  June,  1822, 1  S.  479. 

(0  See  on  this  point  Leslie,  29th  Not.  1827, 6  S  165.  The  54  Geo.  IIL  is  ze- 
pealed,  and  the  proTiiion  refened  to'ie  now  contained  in  19  &  20  Yiot  c.  91,  §  1. 

(m)  By  the  Act  1661,  c.  51,  it  ie  declared  that  "all  Bnnui  due  by  bonds,  &a, 
whereupon  no  infeffement  has  followed,  are  and  shall  be  arrestable,'*  as  well  as 
oomprisable ;  and  the  competition  in  Stewart*s  case^  dted,  note  2,  was  between 
an  arrester  and  an  adjudg^,  infeftment  having  been  taken  on  the  bond  before 
the  date  of  arrestment  but  not  recorded  within  sizty  days,  in  terms  of  the  Act 
1617.  Such  bonds,  though  not  followed  by  infeftment,  are  always  heritable  as 
to  succession ;  Mendes,  8rd  Dec.  1738,  M.  5519,  where  the  creditor  in  the  bond 
died  before  the  term  of  payment,  and  without  taking  infeftment ;  and  Hadaway , 
25th  May,  1830,  8  S.  800. 
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Lord  Gifford  that  the  interest  held  by  a  debtor  in  a  mutual  insur- 
ance company  under  a  policy  payable  at  his  death  might  be  validly 
arrested  during  his  life,  and  that  the  arrestment  did  not  hXl  by 
another  premium  becoming  due  after  the  date  of  arrestment.] 

454.  May  a  sum  which  is  the  subject  of  litigation  be  arrested 
in  the  hands  of  the  defender,  pending  the  suit  1  State 
the  reason. 

Such  a  sum  may  be  arrested ;  because  it  is  not  a  future  debt, 
for  the  decree  subjecting  the  arrestee  in  payment,  when  it  is  pro- 
nounced, draws  back  to  the  period  when  the  debt  first  became  due.^ 

465.  A  creditor  arrests  before  the  death  of  the  common 
debtor,  and  another  confirms  executor-creditor  after  his 
death ;  in  a  competition  between  the  arrester  and  the 
executor-creditor,  Who  will  be  preferred  t  State  the 
reason* 

The  executor-creditor  will  be  preferred ;  not  because  the  nexua 
of  the  arrestment  is  dissolved  by  death,  but  because  confirmation 
is  a  more  complete  diligence  than  arrestment.'  But  arrestment 
for  a  Crown  debt  would  be  preferable  to  a  subsequent  confirma- 
tion; because  such  arrestment,  it  is  declared,  *' shall  operate  to 
transfer  to  the  Grown,  preferably  to  all  other  creditors  of  the 
Crown  debtor,  all  right  to  and  interest  in  the  arrested  fund  com- 
petent to  the  Crown  debtor."' 

456.  What  is  the  effect  of  an  arrestment  in  the  hands  of  a 
tenant  on  the  term  day  ? 

The  arrestment  attaches  the  rent  which  is  then  due,  and  not 
the  rent  to  become  due  on  the  following  term,  the  term  day  being 
the  last  day  of  the  half-yearly  term.\n) 

1  Enk.  8,  6,  8 )  Wardrop,  M.  4860.  *  19  ft  20  Vict.  c.  56,  §  30. 

*  WUflon,  26th  June,   1828,  2  S.  «  Wright»  M.  15919. 

480 }  MenzieB  Lect.  811  (321). 


(n)  Hie  Bune  result  would  follow  from  an  arreitment  at  any  time  during 
the  ourrancy  of  the  term ;  Wright,  M.  15919 ;  Enk.  8,  6,  9 ;  Pindar,  27th 
May,  1824,  8  S.  69.  Where  the  conventional  term  la  postponed  beyond  the 
l^gal  term  of  payment,  the  arrestment  of  rents  is  regulated  by  the  latter ; 
Handyside,  15th  Jan.  1818,  F.G. ;  Bell's  Com.  ii  72. 
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457.  What  is  the  effect  of  the  arrestment  of  the  sum  in  a 

personal  bond  due  to  a  wife  for  a  debt  due  bj  the 
husband  1 

(1)  If  the  term  of  payment  of  the  bond  had  elapsed  before  the 
marriage,  the  arrestment  carries  only  the  past  and  current  interest ; 
because  it  is  only  the  interest  which  falls  under  the  jua  mariti. 
(2)  But  if  the  marriage  took  place  before  the  term  of  payment, 
the  arrestment  carries  the  principal  sum,  as  well  as  the  interest ; 
because  in  this  case  the  bond  itself  is  transferred  to  the  husband 
by  the  marriage.^ 

458.  May  the  sum  in  the  bond,  before  the  term  of  payment, 

or  the  interest  thereof  for  a  term  not  yet  current,  be 
arrested  1 

(1.)  The  sum  in  a  bond  may  be  arrested  before  the  term  of 
payment ;  because  it  is  due  although  not  yet  payable.  But  (2)  the 
interest  for  a  term  not  yet  current  cannot  be  arrested ;  because  it 
is  neither  payable  nor  due,  it  is  a  future  debt.^ 

459.  What  subjects  are  not  arrestable  1 

(1)  Funds  heritably  secured ;  because  arrestment  is  a  diligence 
for  attaching  moveables  only. 

(2.)  Funds  specially  destined  to  a  particular  purpose,  including 
alimentary  provisions,  unless  for  alimentary  debts,  pensions, 
salaries  of  public  officers,  servants'  wages,  and  wages  of  labourers, 
so  far  as  necessary  for  subsistence.  [By  the  Wages  Arrestment 
limitation  Act,  1870,  the  wages  of  labourers,  farm  servants, 
artificers,  &c.,  are  (subject  to  cei*tain  exceptions)  made  not  arrest- 
able, except  in  so  far  as  they  exceed  twenty  shillings  per  week.] 

(3.)  Bills  in  the  hands  of  an  indorsee ;  because  they  pass  from 
hand  to  hand  like  like  bsgs  of  money. 

(4.)  Future  debts;  ie.,  debts  not  due  by  the  arrestee  till  after 
the  execution  of  the  arrestment. '(o) 

i£nk.2,2,9andl0;  Enk.  8,6, 9.          *  £nk.    8,    6,    6  et    ieq, ;   Bell's 
*  Enk.    3,    6,   9 ;    MenzieB    Lect.      Prin.  2276. 
810  (820).  

(o)  This  rale,  as  expressed,  may  seem  not  quite  consistent  with  Ans.  457. 
It  may  be  more  correctly  stated — "Debts,  the  obligation  for  which  has  not 
been  inouned  by  the  anestee  at  the  date  of  the  execution  of  arrestmeiit." 
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400.  Within  what  time  does  an  arrestment  prescribe  % 

Arrestments  prescribe  in  three  years  from  their  date,  and  when 
used  upon  a  future  or  contingent  debt  they  prescribe  in  three 
years  from  the  time  when  the  debt  becomes  due,  or  the  contin- 
gency is  purified.^ 

461.  When  a  creditor,  intending  to  attach  funds  due  to  his 

debtor,  is  anticipated  by  arrestment  at  the  instance  of 

another  creditor ;  What  is  the  remedy  competent  to 

the  former  ? 

(1)  To  execute  a  poinding,  if  it  can  be  carried  through  before 

decree  of  furthcoming  at  the  instance  of  the  arrester;    (2)  to 

render  the  principal  debtor  notour-bankrupt  by  personal  diligence, 

which  will  cut  down  the  arrestment,  if  within  sixty  days  of  the 

bankruptcy;    (3)    To  take  out  a  sequestration   of  the  debtor's 

estates  within  sixty  d^ys  of  the  arrestment^  which  will  hare  the 

same  effect. 

462.  What  are  the  objects  of  an  action  of  furthcoming  1 

(1.)  To  ascertain  the  amount  of  the  debt  due  by  the  arrestee 
to  the  arrester's  debtor ;  or,  where  goods  have  been  arrested,  to 
ascertain  the  precise  extent  of  the  subject  (p) 

(2.)  To  have  the  arrestee  decerned  to  pay  the  fund  to  the  ar- 
rester, or  so  much  of  it  as  may  pay  his  debt ;  or  where  the  subject 
b  corporeal,  to  authorise  a  sale  and  payment  out  of  the  proceeds.' 

463.  In  a  furthcoming.  Is  it  necessary  to  call  the  common 

debtor  1    State  the  reason. 

It  is  necessary  to  call  the  common  debtor ;  because  the  creditor 
must  establish  his  right  to  the  fund  by  proving  that  he  is  the  cre- 
ditor of  the  common  debtor  who  is  entitled  to  resist  the  conclusions 
of  the  action  upon  grounds  relating  to  the  validity  of  the  debt.' 

464.  What  objections  are  competent  to  the  common  debtor,  and 

the  arrestee  respectiyely,  in  an  action  of  furthcoming  % 
(1.)  To  the  common  debtor,  that  he  is  not  debtor  to  the  arrester. 

1 1  ft  2  Viot  0. 114,  S  22.  *  Enk.  A. 

*  Enk.  3,  e,  16. 


(l>)  The  ponaer  mut  alBO  estabUsh  the  debt  due  to  himeelf  in  order  to 
prove  the  extent  of  hie  right  to  the  subject  aneited ;  Enk.  8,  0, 16. 
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(2.)  To  the  arrestee,  that  he  is  not  debtor  to  the  common 
debtor ;  or  that  he  has  a  lien  over  the  property ;  or  that  the  ar- 
restment is  informal ;  or  that  he  is  under  double  distress.^ 


IX.  IND£NT(7B£. 

466.  What  is  the  effect  of  an  indenture  entered  into  by  a 
minor  without  his  father's  consent  ? 

It  is  null^  [but  see  contra  Stevenson,  10  M'P.  919].  In 
one  case  an  indenture  was  sustained  which  had  been  entered 
into  by  a  minor  apprentice,  with  his  father's  knowledge  and 
acquiescence,  although  the  latter  had  not  subscribed  the  deed 
as  consenter.'(r) 

466.  May  indentures  be  after-stamped  1 

(1.)  AH  kinds  of  indentures  may  be  afber-stamped  within  three 
months,  when  executed  within  fifty  miles  from  the  limits  of  the 
weekly  bills  of  mortality,  and  within  six  months  when  at  a  greater 
distance  [Indentures  may  now  be  after-stamped  on  the  same 
conditions  as  other  instruments  under  §  15  of  the  Stamp  Act, 
1870.] 

(2.)  Indentures  of  law  apprentices  may  be  stamped  at  any 
time  on  payment  of  a  penalty.  [This  matter  is  now  regulated  by 
the  Stamp  Act,  1870,  ^  42  and  43.] 

467.  Where  an  apprentice-fee  has  been  paid,  may  repetition 

of  any  part  of  it  be  demanded  on  the  death  of  the 
apprentice  or  master) 

(1.)  On  the  apprentice's  death,  repetition  cannot  be  demanded 


1  BeU*8  Com.  iL  63,  64.  >  Harvie,  7th  March,  1829,  7  S. 

2  Low,  14th  Nov.  1797 ;  Hume  422.      561. 


(r)  In  the  case  (Harvie)  referred  to,  the  drcumBtanoes  were  not  exactly  ae 
here  stated.  The  minor's  father  was  dead ;  the  indenture  was  entered  into 
with  consent  of  the  minor^s  elder  brother,  who  was  held  out  as  curator ;  and 
with  the  knowledge  of  his  uncle,  who  was  his  curator-nominate,  but  did  not 
interfere. 
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of  any  part  of  the  fee;  because  the  contract,  being  necessarily 
personal,  is  dissolved  by  his  death.* 

(2.)  On  the  master's  death,  a  proportion  of  the  apprentice-fee 
is  claimable  for  the  period  of  the  apprenticeship  unexpired;  as 
the  obligation  on  his  part  is  not  merely  upon  himself,  but  also 
upon  his  heirs,  executors,  and  successors."  But  no  portion  of  the 
fee  can  be  demanded  if  the  master's  representatives  are  ready  to 
perform  his  part  of  the  contract,  by  transferring  the  apprentice  to 
another  master  properly  qualified.* 

468.  Where  the  master,  by  the  misconduct  of  the  apprentice, 

has  sustained  loss  and  damage  exceeding  the  penalty 
in  the  indenture ;  May  he  recover  the  amount  of  his 
loss  from  the  cautioner  or  the  apprentice  1 

Without  a  substantive  obligation  by  the  cautioner  for  general 
loss  and  damage,  the  master  cannot  demand  from  him  moi'e  than 
the  amount  of  the  penalty ;  but  he  may  recover  from  the  appren- 
tice whatever  loss  he  has  sustained  by  breach  of  the  indenture.* 

469.  What  circumstances  must  concur  to  entitle  a  master  to 

reclaim  his  apprentice  after  enlistment  ? 

(1.)  The  master  must,  within  one  month  after  the  apprentice 
has  left  his  8er\ace,  emit  the  oath  prescribed  by  the  Mutiny  Act 
before  a  justice  of  the  peace. 

(2.)  The  apprentice  must  be  bound  by  a  regular  indenture  for 

four  years. 

(3.)  The  indenture  must  be  certified  by  a  justice  of  the  peace, 

within  three  months  from  the  commencement  of  the  apprentice- 
ship, and  before  the  enlistment. 

(4.)  The  apprentice  must  be  under  twenty-one  years  of  age. 

(5.)  If  the  apprentice  has  been  previously  bred  to  the  sea,  he 
cannot  be  reclaimed  from  the  Navy." 


1  Shephard,  M.  589.  «  Doff  on  Deeds,  294 ;  Gmm,  2l8t 

•  Ogilvy,  2  Br.  Sup.  34.  July,  1885,  F.C.,  13  &  1142. 

»  Cutler,  M.  583.  *  19  Vict  c.  10.(0 


{t)  This  IB  the  Mutiny  Act,  which  is  paned  every  year,  but  is  not  printed 
ad  Umgum  in  the  statutes  at  large. 
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X.  SUBMISSION. 

470.  What  is  the  nature  of  a  contract  of  submission  ? 

It  is  a  contract  between  two  or  more  parties,  whereby  they 
agree  to  refer  disputed  rights  or  claims  to  the  determination  of 
one  or  more  arbiters,  as  private  judges,  and  bind  themselves  to 
abide  by  and  implement  the  decision.^ 

471.  May  a  submission  be  verbal  1 

A  verbal  submission  is  ineffectual,  except  where  the  interest 
is  of  a  very  trifling  amount.  [See  as  to  a  verbal  arbitration 
about  marches,  Otto,  9  MT.  660.]  The  '<  Articles  of  Regulation 
concerning  the  Session"  1695,  protecting  decrees-arbitral  against 
challenge,  refer  only  to  subscribed  submissions.' 

» 

472.  In  entering  into  a  submission  with  a  minor  or  a  com- 

pany, what  ought  to  be  done  to  make  the  submission 
effectual^ 

(1.)  In  submissions  with  minors,  the  guardians  must  concur; 
and  they  should  be  taken  bound  personally  to  implement  the 
decree4urbitral,  as  it  is  exposed  to  the  risk  of  being  set  aside,  as 
regards  the  minor,  on  his  attaining  majority,  on  the  ground  of 
minority  and  lesion. 

(2.)  A  submission  with  a  private  company  ought  to  be  sub- 
scribed, not  only  by  the  company  firm,  but  by  the  whole  partners, 
as  submission  is  not  an  ordinary  act  of  administration.' 

473.  May  a  factor  loco  itUoriSj  or  executors,  or  trusteeSi  enter 

into  a  reference  without  special  powers  f 

(1.)  A  factor  loco  tutoria  appears  to  have  power  to  enter  into  a 
reference  regarding  moveables,  but  not  regarding  heritage.^(t£) 
(2.)  It  Lb  doubtful  whether  executors  or  voluntary  trustees  can 

1  Enk.  4,  3,  29.  *  Lttmsden,  M.  14567. 

•  Mendei  Lect.  888  (896)  i  Fnser,          «  Falconer,  16880. 
M.  8476 ;  Feme,  5th  Jnne,  1824, 8  S. 
118.  

(«)  It  WM  obferved,  however,  in  Falconer's  case  that  "  the  pupil  might  be 
restored  ex  eapUe  lauumis." 
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refer,  without  special  authority  in  the  deed  of  their  appointment, 
as  they  act  for  the  sole  purposes  of  collection  and  distribution.^ 
[By  the  Trusts  (Scotland)  Act,  1867,  gratuitous  trustees  are 
authorised  (if  not  at  variance  with  the  terms  or  purposes  of  the 
trust)  to  submit  and  refer  all  claims  connected  with  the  trust-estate.] 
(3.)  A  trustee  for  creditors,  with  the  consent  of  the  commis- 
sioners, has  this  power  under  the  Bankrupt  Act.' 

474.  May  a  married  woman  enter  into  a  submission  ? 

The  general  rule  is,  that  a  married  woman  cannot  enter  into  a 
submission ;  because  she  is  incapable  of  binding  herself  to  imple- 
ment the  decree.  But  it  is  thought  that  a  submission  by  a  married 
woman  would  be  sustained — (1)  where  she  carries  on  a  separate 
trade,  and  her  husband  is  abroad,  relative  to  the  affairs  of  such 
trade ;  or  (2)  in  a  question  with  her  husband  as  to  the  amount  of 
a  separate  aUment  ;(x)  or  (3)  in  regard  to  her  separate  estate  from 
which  her  husband's  jus  mariti  and  right  of  administration  is 
excluded ;'  [or  (4)  in  regard  to  the  earnings  of  a  married  woman, 
or  investments  representing  them,  in  terms  of  The  Married 
Women's  Property  Act,  1877.] 

475.  Where  an  agent  enters  into  a  submission,  binding  him- 

self as  taking  burden  for  the  principal  to  abide  by, 
implement,  and  fulfil  the  decree-arbitral;  Will  the 
agent,  on  proving  that  he  had  been  authorised  by  his 
principal,  be  personally  bound  9     State  the  reason. 

1  Duff  on  Deeds,  804 ;  Bell's  Prin.  '  Duff  on  Deeds,  805 ;  McGregor's 

1908.  Trustee,  22nd  Jan.  1820,  F.C.  ;(a;) 

*  19  ft  20  Viot  c.  79,  §  176.  Ersk.  1,  6,  25. 


{x)  Such  a  submission  is  very  different  from  ordinary  contracts  of  that 
description,  because  the  husband  could  at  any  time  annul  the  award  by 
putting  an  end  to  the  separatioD,  and  it  might  not  in  all  circumstances  be 
binding  on  the  wife;  but  the  case  of  M'Gregor's  Tr.,  dted,  involved  no 
question  of  this  kind.  There  had  been  a  contract  of  separation,  in  which 
tiie  parties  agreed  to  submit  to  arbitration  the  annuity  to  be  paid  to  the 
wife.  It  was  fixed  at  £80,  restrictable  to  £50,  if  husband  gave  heritable  or 
personal  security ;  he  gave  security  over  a  houses  and  afterwards  failed.  The 
trustee  for  his  creditors  challenged  the  security  as  a  postnuptial  provision ;  but 
it  was  sustained,  as  being  effectual  during  the  separation,  the  husband's  right 
of  patting  an  end  to  which  could  not  be  attached  by  his  creditois,  and  no  fraud 
being  suspected. 
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The  agent  will  be  personaUy  liable  to  implement  the  deci'ee- 
arbitral ;  because  the  obligation  is  not  merely  an  undertaking  that 
the  principal  shall  recognise  and  adopt  the  arbitration,  but  an 
engagement  on  the  agent  personally  to  fulfil  whatever  the  arbiter 
shall  award,  whether  his  constituent  shall  acknowledge  it  or  not.^ 

476.  Must  the  arbiter,  in  all  cases,  be  named  in  the  deed 
of  submission  1 

In  a  submission  of  existing  or  anticipated  disputes,  it  is 
essential  that  the  arbiter  be  named,  on  the  principle  of  delectus 
personoB,  and  that  to  sanction  submissions  which  did  not  name 
the  arbiters  would  be  equivalent  to  creating  a  new  court.'  [The 
House  of  Lords,  however,  have  sustained  a  reference  of  an  existing 
dispute  to  a  society  consisting  of  a  number  of  members  whose 
names  were  not  given  in  the  agreement  to  refer,  Bremner,  2  R. 
(H.  of  L.)  136.]  But  an  exception  to  the  rule  is  admitted  (1)  in 
arbitrations  under  the  Friendly  Societies  Act  f  and  (2)  although 
a  prospective  engagement  to  refer  future  or  anticipated  disputes 
'to  arbiters  not  named,  is  not  obligatory,  yet  the  engagement  is 
binding,  although  the  arbiters  be  not  named,  where  the  reference 
forms  an  essenticd'  part  of  cmother  contract  [and  is  necessary  for 
,  working  out  some  stipulation  thereof. ]^(^)  **  The  difference  Hes 
not  in  the  reference  being  or  not  being  contained  in  the  body  of 
a  contract ',  but  in  its  being  a  part  of  a  contract  in  this  sense, 
that  the  parties  having  agreed  that  a  particular  thing  shall  be 
ascertained  or  done,  further  agree  that  it  shall  be  ascertained  or 
done  in  a  particular  manner,  namely,  by  arbitration."^ 

1  Woodnde,  4th  Feb.  1848,  10  D.  «  Menzies  Lect  388  (400) ;  Smith, 

604.  28th  Feb.  1848,  5  D.  749 ;  Hendrj's 

*  Buchanan,  M.  14593.  Trastees,  28th  Maj,  1851, 13  D.  1001. 

*  Manaon,  6th  June,  1840,  2D.  >  Oirell,  22nd  Feb.  1859,  21  D. 
1015.  554,  p.  Lord  Dea8.(2) 


(y)  Sneh  a  claoae  of  reference  in  a  mineral  lease,  *'  to  persons  of  skill,  to 
be  chosen  mutually  by  the  parties,*'  means  the  nomination  of  one  man  of  skiU 
on  each  side,  and  does  not  imply  the  nomination  of  an  umpire ;  Cochrane, 
20th  Harch,  1861,  23  D.  865 1  Menry,  &&,  21  D.  1837,  22  D.  1148 ;  aff. 
26th  March,  1863, 1  MOP.  14. 

(s)  See  also  the  cases  of  Selkirk,  M.  627 }  Peanon,  4th  Feb.  1859,  21  D. 
419 ;  Birrell,  9th  March,  1869,  21  D.  640 ;  and  M'Ooid,  20th  Nov.  1861, 
24  D.  75. 

Q 
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477.  What  is  the  effect  of  a  subnuBfiion  to  A  and  B,  whom 
failing,  to  any  person  to  be  named  by  the  sheriff  1 

The  submission  will  be  effectual  during  the  life  of  A  and  B, 
but  it  will  fall  by  their  death.^ 

478.  Does  interest  or  relationship  in  the  arbiter  disqualify 

him  from  acting? 

(1)  Interest  (a)  in  the  arbiter  will  not  disqualify  him  if  it  be 
known  to  the  parties  at  the  date  of  the  submission  f  but  it  will 
be  a  disqualification  if  it  subsequently  emerge.'  (2)  Belationship 
within  the  degrees  disqualifying  a  judge  is  no  objection,  if  known.^ 

479.  Does  a  submission  fall  by  the  marriage  of  a,  female 

submitter  f 

It  is  thought  that  the  submission  will  not  fall  if  intimated  to 
the  husband  ;(b)  on  the  principle,  that  as  one  of  the  parties  who 
has  assigned  his  claim  to  a  stranger  continues  bound  to  implement 
the  decree-arbitral  to  the  other,  so,  on  the  other  hand,  the  latter 
is  excluded  from  the  plea  that  by  the  assignation  the  submission 
has  fallen." 

480.  What  is  the  effect  on  the  submission  of  the  bankruptcy 

of  one  of  the  parties  1 

A  submission  does  not  lapse  by  the  bankruptcy  of  either 

1  Hendry's   Trustees,   28th   May,  S.   215 ;  Tennant,  16th  June,  1886, 

1851,  IS  D.  1001.  14  S.  976. 

*  Johnston,  8th  July,  1817,  5  Dow,  *  Duff  on  Deeds,  810. 

App.  247.  *  '  Henry,   29th   Jan.   1885,  F.G. ; 

^Mackenzie,  19th   Dec   1828,    7  Duff  on  Deeds,  824. 


(a)  It  is  not  a  disqualification  that  the  arbiter  is  the  engineer  for  a  railway 
company  on  the  works  to  which  the  contract  in  which  he  is  appointed  relates  ; 
Trowsdale,  12th  July,  1864,  2  M'P.  1834 ;  16th  Dec  1865,  4  MT.  81 1  nor 
that  an  oversman  appointed  by  the  Lord  Ordinary  under  the  Lands  dauses 
Act  had  previously  valued  the  subjects  under  a  remit  from  the  Sheriff; 
Mackenzie,  21st  Dec  1861,  24  D.  251.  See  as  to  construction  of  danses  of 
refeienoe  in  contracts,  Pearson,  4th  Feb.  1859,  21  D.  419 )  M'Ckird,  22nd 
Nov.  1861,  24  D.  75. 

.  (6)  Question  whether  a  submission  as  to  moveable  claims  by  a  married 
woman,  to  which  her  husband  consents,  as  her  administrator  and  for  his  own 
interest,  falls  by  his  death ;  Bobertson,  6th  Feb.  1847,  9  D.  599. 
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party ;  but  it  mnst  be  intimated  to  the  trustee  in  the  sequestration 
otherwise  the  decree-arbitral  -will  not  be  binding  on  the  creditors.^ 

48L  Within  what  time  does  a  submission  expire ) 

(1.)  The  submission  expires  on  the  expiry  of  the  period 
specified  in  the  submission,  where  the  deed  contains  such  a 
specification.' 

(2.)  Where  the  endurance  is  left  blank,  whether  with  or  with- 
out the  words  ''next  to  come**  after  the  blank,  the  submission 
expires  on  the  lapse  of  a  year  and  day  after  the  last  date  of  the 
submission.' 

(3.)  Where  the  submission  contains  no  blank,  nor  a  power  to 
prorogate  (which  implies  a  limitation),^(c)  but  refers  indefinitely 
to  the  decision  of  arbiters,  questions,  which  evidently  may  not 
arise  untU  years  have  elapsed,  the  submission  will  not  expire  by 
the  lapse  of  a  year.^ 

(4.)  A  submission  also  expires  by  the  death  of  either  party,(cQ 
unless  in  the  case  of  a  judicial  reference,  or  by  the  death  of  tiie 
arbiter.' 

(5.)  After  the  submission  is  expired  the  proceedings  may  be 
validated  by  homologation,  as  by  appearing  and  pleading  before 
the  arbiter.'(e) 

1  Barbour,  2lBt  Nov.   1811,  F.O. ;  ^  Ersk.  4,  8,  29 ;  Halket,  16th  Dec. 

Grant,  28rd  June,  1820,  F.C.  1826,  5  a  164  ;  Fleming,  7th  July, 

<  Donaldson,  26th  Jan.  1770,  M.,  1827,  5  &  906. 

App.  "Arbitration,"  No.  1.  '  Macanqual,  M.  636 ;  Bobertson, 

>  Wallaoe^  M.  689  $  Stark,  23rd  Dec.  6th  Feb.  1847,  9  D.  699^ 

1820,  F.C.  App.  7  Fleming,  7th  July,  1827, 5  S.  906. 

*  Menaes,  2  Br.  Sup.  137.(c) 


(e)  In  the  case  of  Menaes,  here  referred  to,  there  was  no  time  specified, 
and  the  snbmisdon  was  held  to  expire  at  the  end  of  year  and  day. 

(d)  See  i^fra,  482. 

A  Bubmisrion  falls  by  the  death  of  one  of  the  partiei^  though  a  third  party 
who  has  the  substantial  interest  in  it,  and  is  a  oonsenter  to  it,  may  be  willing 
to  go  on  with  it  as  if  he  were  the  principal }  Bobertson,  6th  Feb.  1847,  9  D. 
599. 

(<)  There  was  a  good  deal  of  difference  of  opinion  among  the  judges  in  the 
case  of  Fleming,  and  the  judgment  seems  to  have  gone  rather  on  the  ground 
that  the  submission  had  not  expired,  though  even  on  that  point  th^  were  not 
unanimous.  See  also  Orrell,  22nd  Feb.  1859,  21  D.  654 ;  Dundee  &  Aberdeen 
Bailway  Co.  81st  Jan.  1851,  18  D.  552. 
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488.  What  claflses  of  submissions  do  not  fall  by  the  death  of 
either  party,  and  how  may  the  risk  of  expiration  by 
death  be  obviated  in  ordinary  cases  1 

(1.)  A  submission  does  not  fall  by  death,  where  it  forms  part 
of  another  contract  for  the  settlement  of  disputes  which  may  arise 
out  of  it  during  its  currency,  but  it  endures  as  long  as  the  contract 
to  which  it  relates  ^ 

(2.)  A  judicial  reference  subsists  until  the  termination  of  the 
process,  and  does  not  fall  by  the  death  of  either  party.' 

(3.)  Submissions  under  the  Lands  Clauses  Consolidation  Act'(/) 
[See  CiUedonian  By.  22  D.  (H.  of  L.)  8,  where  it  was  held  com- 
petent to  renounce  the  benefit  of  the  statutory  provision  that  the 
award  should  be  issued  within  three  months,  and  yet  so  to  import 
the  statutory  regulations  as  that  the  submission  would  not  fisdl  by 
the  death  of  one  of  the  parties.] 

(4.)  Where  a  reference  had  been  made  to  a  professional  person, 
for  the  purpose  of  winding  up  the  affairs  of  a  company,  and 
dividing  the  assets  amongst  the  partners  and  their  heirs,  it  has 
been  held  that  the  purpose  of  the  reference  and  the  qualifications 
of  the  referee  showed  that  it  was  not  an  ordinary  submission,  but 
a  contract  to  have  the  balance  ascertained  by  a  referee  of  skill, 
which  did  not  fall  by  the  death  of  one  of  the  parties.^ 

(5.)  A  submission  may  be  perpetuated  by  a  special  provision  in 
the  deed  that  it  shall  not  fall  by  the  death  of  either  party/  It  is 
said  that  the  submission  will  subsist  where  the  parties  bind  them- 
selves, their  hevrSy  exectUorSf  and  successorSfig)  to  implement  the 
decree-€u:bitral  f  but  this  is  doubted  by  Professor  Menzies.^ 

iMontgomerie,  23rd  June,  1848,  ^  OrreU,  22nd  Feb.  1859, 21  D.  554. 

10  D.  1887.  •  Ewing  &   Co.  19th   Deo.  1820, 

>  Watmore,  17th  May,  1889,  1  D.  F.G. 

748.  •  Duff  on  Deeds,  828 ;'  OrxeU,  22nd 

s  8  Vict.  c.  19 ;  CaL  Rail.  Go.  12th  Feb.  1859,  21  D.  554. 

Dea  1849,  12  D.  888.  7  Menziee  Leet  392  (404). 


(/)  The  proyiflion  referred  to  (§  24)  ib  quite  express,  bat  the  parties  in  the 
oaae  quoted,  note  2,  instead  of  following  out  the  course  prescribed  by  the  statute 
(§  85),  where  an  award  is  not  issued  within  a  certain  time,  signed  a  minute  pro* 
rogating  the  reference  to  the  day  of  ;  and  it  was  contended, 

though  not  successfully,  that  this  took  it  out  of  the  statute,  and  oonyerted  it 
into  a  common  law  submission. 

iff)  The  observation  {per  Lord  Deas)  in  Orrdll*s  case  was — *<  Of  the  com- 
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483.  May   an   arbiter   or  an   oversman  prorogate  without 
authority  in  the  submission  1 

An  arbiter  cannot  prorogate  without  express  authority;'  but 
an  oversman  appears  to  have  power  to  prorogate,  although  not 
expressly  authorised  by  the  submission,  where  it  has  been  con- 
ferred on  the  arbiters  tiiemselvee.' 

484.  Within  what  time  may  a  submission  be  prorogated  t 

A  submission  may  be  prorogated  by  the  parties  themselves  at 
pleasura(A)  But  prorogation  by  the  arbiter  must  be  within  the 
term  of  endurance  of  the  submission  specified  in  the  deed ;'  or,  if 
the  endurance  is  blank,  within  a  year  and  day  of  the  last  date  of 
the  submission.* 

485.  May  a  party  to  a  submission,  during  its  dependence, 

assign  his  claim  under  it,  so  as  to  substitute  the 
assignee'  in  his  place  ? 

Yes ;  but  the  cedent  remains  bound  to  implement  the  decree- 
arbitral  to  the  other  party,  notwithstanding  the  assignation.*(») 

486.  Is  an  arbiter  bound  to  decide  1 

A  sole  arbiter  after  acceptance  is  bound  to  decide  ;\k)  bat  one 
of  two  arbiters  can  neither  be  compelled  to  pronounce  an  award 
nor  choose  an  oversman ;  because  it  may  be  impossible  for  him  to 


1  E.  of  LmUthgow,  M.  686.  «  Wallace,  M.  689. 

*  Glover,  11th  Feb.  1805,  H.  of  L.,  >  Henxy,  29th   Jan.  1886,  18  8. 

not  reported ;  tee  Parker  on  Arbitra-  861.  (t) 

tion,  169.  >  Marshall,  26th  Haioh,  1868,  16 

s  E.  of  Linlithgow,  M.  686.  D.  608. 


petency  of  binding  their  heirs,  even  in  an  ordinary  sabmiaslon,  there  can  be  no 
doabt  whatever  ;**  but  whether  that  quite  comes  up  to  the  statement  in  the 
answer  may  perhaps  be  doubted.  The  usual  style  of  a  submission  binds  the 
heirs,  &c,  of  the  parties,  and  contains  also  the  special  provision  here  referred  to. 

(h)  This  is  propeily  a  renewal,  rather  than  a  prorogation. 

(t)  The  only  point  decided  or  raised  in  Henry's  case  was  the  assignee's 
right  to  get  decree  in  his  own  name ;  but  Lord  President  Hope  ezpresMd  the 
opinion  here  stated  on  the  other  point. 

{h)  This  is  the  general  rule,  but  "The  arbiter  may  have  good  reasons  for 
declining  to  proceed,  such  as  ill-healthf  an  intention  of  going  abroad  for  a  long 
time,  or  an  emerging  interest  of  his  own ; "  per  Lord  President  M'NeiU  in 
Hanhall,  dted. 
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agree  with  the  other,  either  in  the  award  to  be  pronounced,  or  in 
the  selection  of  an  umpire.^ 

487.  At  what  stage  of  the  proceedings  ought  the  nomination 

of  an  oversman  by  the  arbiters  to  take  place  1 

The  arbiters  ought  to  nominate  an  oversman  before  they  pro- 
ceed to  consider  the  matters  in  dispute ;  *^  because  they  are  more 
likely  to  agree  upon  a  proper  choice  of  one  before  they  themselves 
begin  to  quarrel"'  [In  submissioDs  under  the  Lands  Clauses  Act, 
the  arbiters  mit8t  nominate  an  oversman  before  proceeding  with 
the  referenca] 

488.  Where  the  arbiters  cannot  agree  as  to  their  award,  may 

they  be  compelled  to  choose  an  oversman  where  they 
have  power  to  do  so  t 

No;  because  they  may  be  equally  unable  to  agree  in  the 
selection  of  an  oversman  as  in  the  decision  of  the  dispute.' 

489.  Where  there  are  a  plurality  of  arbiters,  may  a  majority 

decide) 

An  award  by  a  majority  of  the  arbiters  is  not  effectual,  unless 
the  deed  confers  power  on  the  majority  to  decid&^(m)  But  where 
the  submission  contains  such  a  power,  a  decree-arbitral  signed 
by  a  majority  ia  valid,  although  not  subscribed  by  the  dissentient 
minority.* 

1  White,  BL  688.  *  White,  M.  688. 

*  Per  Lord  Ellenborongh  ;(7)  Men-  *  More,  M.  U720. 

dee  Lect  889  (402) ;  Crawford,  4th  *  Macallum,  8rd  June,  1825,  4  S. 

Feb.  1858,  20  D.  488.  66,  aff.(») 


(Q  Jarman  and  Bythewood*B  Conveyancing,  L  665. 

(m)  From  the  report  of  More,  cited,  it  Beems  donbtfal  whether  it  was  a* 
qnertion  aboat  a  snbminion.  It  bean,  "  The  Lords  found,  since  one  of  the 
four  firiends  nominated  to  divide  the  1500  merks  among  the  children  was  dead, 
that  the  division  made  by  the  three  surviving  could  not  subsist,  but  that  it 
ought  to  fall  to  them  as  it  would  by  course  of  law  and  succession  ah  nUetkOo*' 
In  Riddel,  M.  14720,  an  opposite  decision  was  given,  a  decree  by  two  out  of 
three  arbiters  being  sustained,  though  the  deed  gave  no  power  to  a  majority  to 
decide.    See  also  Watson,  iUd, 

(n)  28id  May,  1826,  2  W.  ft  S.  844.     See  also  Love,  lit  June,  1825, 
4  S.  68. 
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490.  What  is  neoesaaiy  to  warrant  the  oversman  to  proceed 
with  the  reference  1 

(1)  Devolation  on  difference  in  opinion  of  the  arbiters  ;^  or 
(2)  the  refusal  of  one  of  two  arbiters  to  act.'(o) 

481.  Does  prorogation  by  an  oversman,  to  whom  only  some 
of  the  points  in  dispute  have  been  devolved,  keep  the 
whole  submission  in  force  ? 

The  effect  of  the  prorogation  is  to  continue  the  submission  only 
in  regard  to  the  matters  in  dependence  before  the  oversman,  but 
not  the  whole  matters  in  the  submiB8ion.'(^) 

492.  How  is  the  attendance  of  witnesses  enforced ;  and  may 

they  be  compelled  to  attend  in  a  different  county) 

A  compulsory  order  may  be  obtained  from  the  Judge  Ordinary 

or  the  Court  of  Session,  upon  an  application,  not  in  the  Bill 

Chamber,(r)  but  by  petition  to  the  Court,  authorised  by  the 

arbiter/    A  witness  cannot  be  compelled  to  attend  in  a  different 

1  firyson,  10th  June,  1823,  2  S.  "  Langs,  23rd  Nov.  1852,  15  D. 

882 ;  Gordon,  M.  655.  88,  rev.  8th  May,  1855  ;  2  M'Queen, 

s  Middleton,  9ih  June,  1721,  Kob.      App.  93. 
App.  891.  *  Ersk.  4, 8,  31 ;  Harvey,  7th  July, 

1826,  4  a  809. 


(o)  It  seems  doubtful  whether  the  case  of  Middleton,  here  cited,  is  to  be 
reUed  on  as  an  authority  for  what  is  here  stated.  In  that  case  the  arbiters 
had  appointed  a  day  for  pronouncing  decree;  they  met,  and  one  of  them 
gave  his  opinion,  the  other  declined  to  pronounce  any  decree,  whereupon 
the  appellant  took  a  protest,  and  the  oversman  being  present,  appointed  the 
next  day,  and  then  gave  judgment.  In  a  recent  case,  however  (Frederick, 
7th  July,  1865,  3  MT.  1069),  an  opposite  view  seems  to  have  been  taken. 
Here  an  award  signed  by  one  arbiter  and  an  oversman,  in  whose  favour 
there  was  no  devolution,  was  held  to  be  invalid ;  and  it  was  observed  per 
Lord  Cowan,  that  "to  give  the  oversman  jurisdiction  to  act,  even  when 
regularly  appointed,  the  arbiters  must  have  differed  in  opinion."  It  was  also 
held  that  under  a  formal  submission  the  nomination  of  oversman  must  be  made 
in  writing. 

{p)  Devolution  does  not  import  prorogation;  Thomson,  28th  Jan.  1818, 
F.C. 

(r)  In  vacation  the  application. is  made  in  the  BiU  Chamber;  Caird,  Ist 
Jane,  1865,  8  M'P.  851. 

The  Court  interponed  their  authority  to  appointment  of  commissioner  to 
take  depositions  of  havers  in  England,  and  granted  warrant  for  diligence  to  cite 
them ;  Blackies,  8th  July,  1851, 18  D.  1807. 


232  SUBinSSlON. 

countyy^(«)  unless  it  be  absolutely  necessary,  as  in  a  dispute  about 
marches.  [The  Court  will  not  grant  warrant  to  cite  a  witness  out 
of  Scotland  to  appear  before  an  arbiter  in  Scotland;  Highland 
Railway,  6  MT.  896.  The  proper  course  is  to  apply  for  a  com- 
mission to  take  evidence  under  6  &  7  Yict.  c.  82.] 

493.  May  interim  decrees  be  pronounced  without  express 

authority  in  the  submission;  and  is  such  a  decree 
effectual  if  the  submission  has  been  allowed  to  expire 
without  a  final  award  f 

Interim  decrees,  it  is  thought,  may  be  pronounced  without 
express  authority;  especiaUy  where  tJie  reference  is  articulate, 
consisting  of  detached  heads,  which  may  be  taken  up  separately, 
and  where  no  particular  reason  requires  that  they  should  all  be 
kept  up  till  every  one  of  them  is  decided, '(^)  It  is  said  by 
Erskine,  that  if  the  arbiters  "should  presume  to  pronounce  judg- 
ment upon  all  the  articles  claimed  on  the  one  side,  and  leave  all 
those  on  the  other  undetermined,  the  decree  is  nulL'"  But  where 
a  valid  interim  decree  has  been  pronounced,  it  is  effectual,  although 
the  submission  be  allowed  to  expire  before  a  final  decree.^ 

494.  May  an  arbiter  claim  remuneration  or  award  expenses, 

where  no  provision  is  made  in  the  submission  for  the 
arbiter's  remuneration,  or  the  expenses  of  the  parties  1 

(1)  The  general  rule  is,  that  an  arbiter  is  not  entitled  to 

1  Gk>rdon,  M.  634.  «  Taylor,  19th   Jan.    1822,    1    a 

>  Lyle,  2nd  Dec.  1842,  5  D.  286 ;      253 ;  M'KeoBock,  14th  Nov.  1822,  2 

Lovat,  M.  625.  S.  18. 
*  Enk.  4,  8,  88. 


{$)  The  course  in  such  a  case  is  to  take  the  evidence  on  conmuMioii; 
bat  in  Gaird,  let  June,  1865,  8  MT.  851,  an  application  for  warrant  to  dte 
witneues  and  havers  rendent  in  different  oountie«  to  i^pear  before  the  arbiter 
waa  granted. 

(()  In  Lyle,  dted,  note  1,  there  wae  a  dauae  in  the  deed  which  was  held  to 
warrant  interim  decrees  ;  bat  on  the  general  question  here  stated  the  judges 
were  not  quite  agreed ;  and  in  Frederick,  tupra,  note  (o)  to  Ans.  490,  it  was 
obsenred  per  Lord  Cowan — **  It  is  dear  that  when  arbiterB^  having  differed  in 
opinion,  are  about  to  devolve  a  submiasion  on  an  oversnum,  they  most  devolve 
on  him  the  whole  matter  submitted,  unless  they  have  special  power  by  the 
deed  of  submiasion  to  pronounce  interim  decree,  and  to  devdve  on  him  those 
particular  points  on  which  they  differ." 
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remuneration,  unless  he  stipulates  for  it  before  acceptance  of  the 
submission,  the  office  being  gratuitous.^(it)  (2)  But  it  has  been 
held,  although  with  much  difference  of  opinion,  that  an  arbiter 
was  entitled  to  a  fee  where  the  labour  required  of  him  in  perform- 
ing his  duty  was  so  peculiarly  professional  that  he  must  hare  been 
selected  from  that  circumstance  alone;  and  where,  from  the 
arbiter^s  humble  rank  of  life,  it  could  not  be  presumed  that  he 
intended  to  give,  or  the  submitters  expected  to  obtain,  his  ser- 
vices gratuitously. '(a;)  [It  has  also  been  held,  although  with 
hesitation  by  some  of  the  judges,  that  in  special  circumstances  the 
parties  understood  that  a  professional  accountant,  to  whom  an 
action  of  count  and  reckoning  had  been  submitted,  was  to  be 
remunerated ;  Henderson,  5  MT.  628.]  (3)  Where  the  arbiters 
are  the  ordinary  law  agents  of  the  parties,  they  are  entitled  to 
charge  for  their  trouble  in  the  submission. '(^)  (4)  A  judicial 
referee  is  entitled  to  a  fee.^  (5)  An  arbiter  may  award  expenses 
to  either  party,  although  the  subgiission  contains  no  authority  to 
that  effect' 

495.  What  is  peculiar  in  the  clause  of  registration  of  the 
submission) 

^  Kennedy,  20th  Jan.  1819,  F.C.  •  Ferrier,  28th  Jan.   1848,   6  D. 

s  MaoAllnm,  26th  June,  1810,  F.C.       456,  a£F.  18th  April,  1845 )  4  Bell's 

s  Lyle,  2nd  Dec  1842,  6  D.  286.  App.  161.(s) 

^  Baxter,  1st  Jane,  1888,  16  8. 
1085 ;  Yatee,  7th  Jnne,  1848, 10  D. 
1288. 


(«)  Sinoe  the  judgment  in  Kennedy,  cited,  the  qneition  has  been  repeatedly, 
whether  an  arbiter  is  entitled  to  stipulate  for  remuneration.  See  Baillie, 
19th  May,  1829,  7  8.  619  ;  Fraser,  5th  July,  1884, 12  &  887 ;  Fraser,  26th 
May,  1888, 16  8. 1049.  In  the  last  case  the  stipulation  was  made  after  the 
acceptance,  but  at  an  early  stage  of  the  proceedings,  and  was  sustained  on  the 
▼erdiot  of  a  jury  finding  that  it  did  not  imply  corruption. 

(x)  Frofeesos  More  (Notes  on  8talr,  p.  55),  says  Macallum,  dted,  "can 
scarcely  be  relied  on  aR  authority,"  and  that  "  after  having  been  carried  by 
appeal  to  the  House  of  Lords,  it  was  compromised  before  the  hearing.*' 

(y)  Lyle,  dted,  was  a  special  case,  and  can  hardly  be  held  as  warranting 
this  rule.  In  that  case  the  objector's  own  agent  and  arbiter  had  made  profes- 
sional charges,  but  It  did  not  i^pear  that  the  other  had  done  so ;  and  Lord 
Jeftttij  remarked — "  One  would  not  be  inclined  to  sanction  a  mixture  of  the 
character  of  arbiter  and  agent." 

(s)  The  same  judgment  had  been  given,  Bobertson,  16th  Dee.  1886, 16  8. 
199. 
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By  this  clause  the  parties  consent  not  only  to  registration  of 
the  submission,  but  also  of  the  prorogations  and  interim  or  final 
decrees  to  follow  upon  it  for  the  purpose  of  summary  execution^ 
which  cannot  proceed  on  the  decree-arbitral,  unless  the  submission 
contain  a  consent  that  both  be  registered  for  that  purpose.^ 

496.  Does  an  award,  in  all  cases,  require  to  be  holograph  or 

tested? 

(1.)  A  decree-arbitral  must  be  a  formal  attested  deed.' 

(2.)  The  judgment  of  a  judicial  referee  requires  neither  to  be 
holograph  nor  tested ;  because  it  is  an  act  to  which. the  parties  are 
held  to  have  consented  that  the  authority  of  the  judge  should  be 
interponed.' 

(3.)  The  opinion  of  counsel  upon  a  mutual  memorial  is  bind- 
ing as  a  decree-arbitral,  although  authenticated  merely  by  the 
counsel's  signature ;  because  the  parties  are  held  to  have  in  view 
the  invariable  form  in  which  such  opinions  are  embodied.^ 

(4.)  A  decree-arbitral  pronounced  on  a  Scotch  submission  to 
an  arbiter  in  England,  and  authentic  by  the  law  of  that  country, 
does  not  require  to  be  probative  by  the  law  of  Scotland." 

497.  May  the  construction  of  a  decree-arbitral  be  aided  by 

extraneous  evidence  1 

The  construction  of  the  decree-arbitral  cannot  be  aided  by  ex- 
traneous evidence  ;(a)  the  decree-arbitral  being  the  only  legal 
evidence  of  the  meaning  of  the  arbiters ;  nor  is  it  competent  to 
prove  by  parole  the  grounds  on  which  the  award  proceeded,  or 
that  there  was  any  agreement  between  the  parties  apart  from  the 
award.*    But  if  a  judicial  award  contains  a  reference  to  the  arbi- 

1  Wood,  M.  624 ;  Knox,  M.  625.  >  E.  of  Hopetotm,  6th  March,  1856. 

*  Bobertoon,  M.  658.  18  D.  789. 

*  MenzieB  Lect.  404  (417),  note.  *  Guthrie,  18th  Maich,  1858,  20  D. 

*  Eraser,  29th  July,  1850,  7  BeU's  825. 

App.  171,  

(a)  In  King,  20th  May,  1828,  6  S.  1006,  an  opinion  was  expressed  (per 
Lord  Justioe-Clerk  Boyle)  that  "  where  on  the  face  of  the  deed  itself  there 
appears  an  excess  of  power,  reference  may  perhaps  competently  be  made  to 
notes  to  remove  all  doubts ;  '*  and  in  the  case  of  Gnthrie,  cited,  it^fira,  note  6, 
the  arbiter's  notes  were  looked  at  with  the  yiew  of  ascertaining  whether,  in 
calculating  the  sum  allowed  as  the  valne  of  ground  taken  for  a  railway,  he  had 
proceeded  on  the  basis  of  an  alleged  agreement  by  the  company. 
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ter's  notes,  these  may  be  read  as  part  of  the  award  ;^  and,  even 
-without  such  a  reference,  it  is  said  that  where  the  award  is  ambi- 
guous, the  Court  would  call  upon  the  referee  to  explain  or  rectify 
it ;  because  qntil  the  judgment  of  the  referee  be  confirmed  by  the 
Courts  the  proceedings  are  still  open,  and  a  judge  is  entitled  to 
withhold  his  sanction  from  an  ambiguous  award.* 

498.  An  arbiter  executed  and  posted  for  the  parties,  a  decree- 

arbitral  on  the  last  day  of  the  subsistence  of  the  sub- 
mission, but  it  was  not  delivered  to  the  parties  .until 
the  submission  had  expired ;  Was  it  effectual  1 

Yes ;  a  decree-arbitral  being  effectual  if  signed  and,  within  the 
period  prescribed  by  the  submission  for  issuing  it,  put  by  the 
arbiter  in  the  course  of  transmission,  for  the  purpose  of  being 
delivered.' 

499.  On  what  grounds  are  decrees-arbitral  reducible  under 

the  '^  Articles  of  Begulations  concerning  the  Session," 
dated  29th  April,  1695? 

By  the  "  Articles  of  Regulations  "  it  is  declared  that  decrees 
arbitral  shall  not  be  reducible,  "  at  the  instance  of  either  of  the 
parties'  submitters,  upon  any  cause  or  reason  whatsoever,  unless 
that  of  corruption,  bribery,  or  falsehood  to  be  alleged  against  the^ 
judges-arbitrators  who  pronounced  the  same." 

500.  Is  refusal  to  receive  evidence,  or  to  hear  the  parties,  on 

the  part  of  the  arbiter  a  relevant  ground  of  reduction 
of  the  decree  1 

The  refusal  to  receive  evidence(5)  or  to  hear  the  parties  is,  in 

1  Mackenzie,  9th  March,  1843,  H.  >  M*Qaaker,  19th  Maich,  1869,  21 

of  L.,  2  BeU'i  App.  id;  D.  794. 

>  Doff  on  Deeds,  348.    See  Ander- 
■on,  22nd  June,  1833, 11  S.  778. 


(6)  The  rule  in  regard  to  reoeiying  evidence  should  rather  be  stated  in  the 
opposite  way ;  a  refosal  to  receive  it  is  in  general  not  a  vaUd  groand  of  reduc- 
tion. A  snbndssion  having  been  devolved  on  an  ovezsman,  one  of  the  parties 
craved  a  proof ;  which  was  refused.  In  a  reduction  of  the  award,  it  was  held 
"  that  the  arbiter  was  sole  judge  of  the  propriety  of  allowing  a  proof ;  '*  and 
observedt  ptr  Lord  Justice-Clerk  Inglis,  that  "a  refusal  of  proof  not  only 
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the  general  caae,  a  competent  ground  of  redaction ;  and  it  may  be 
laid  down  as  an  absolute  rule,  that  no  decree-arbitral  can  stand 
where  the  arbiter  has  received  the  evidence  of  one  of  the  parties, 
and  has  refused  to  hear  the  other.^  But  the  parties  to  a  submia- 
sion  are  not  entitled  to  be  re-heard,  and  it  does  not  vitiate  the 
arbitration  that  the  oversman  had  taken  part  in  the  proceedings 
throughout,  and  had  at  length  pronounced  decreet-arbitral  on  in- 
formation obtained  by  him  as  oversman  elect;'  and  where  the 
arbiter  is  selected  as  a  person  of  skill,  and  the  reference  relates 
to  matters  of  opinion,  he  ia  entitled  to  exercise  his  own  judgment, 
and  is  not  obliged  to  listen  to  the  opinions  of  other  skilled  per- 
sons.' 

601.  What  is  the  effect  of  an  award  lUtra  vires  compromUsi  t 

Such  an  award  generally  is  sustained  only  in  so  far  as  it  is 
within  the  submission,  and  reduced  quoad  excesatm.*  But  where 
the  decision  of  one  point,  which  is  tUtra  vires,  cannot  be  set  aside 
without  affecting  another  which  is  within  the  submission,  the 
award  will  be  wholly  reduced.' 

602.  What  is  the  effect  of  a  submission  with  regard  to  pre- 

scription 1 

^  A  special  submission  interrupts  prescription;  because  it  is 
equivalent  to  a  demand  by  the  creditor  of  his  claim,  and  to  joining 
issue  with  the  debtor  in  an  action  at  law.     But  a  general  submis- 

1  Sharpe,  24th  Feb.  1815,  H.  of  L.,  6  D.  186  ;  Mitchell,  17th  June,  1848, 

S  Bow's  App.  102;  £.  of  Dunmore,  10  D.  1297  ;  M'Nair's  Trustees,  16th 

28th  Jul.  1885, 18  8.  356.  Feb.  1855, 17  D.  445. 

*  Crawford,  4th  Feb.  1828,  20  D.  «  Crawford,  M.  6835 ;  Kidd,  19th 

488.  June,  1810,  F.C. 

>  Johnston,  8th  Jul^,  1817,  5  Dow's  «  Eeid,  15th  Dec.  1826,  5  S.  140. 

App.  247 ;  Maodonald,  8th  Dec.  1843, 


affords  no  presumption  of  any  evil  intention  on  the  part  of  the  arbiter,  but 
is  in  many  cases  a  perfectly  correct  course^  and  it  may  be  unperatively  forced 
on  the  arbiter  by  the  highest  considerations  of  justice ; "  Ledingham,  16th 
Dec  1859,  22  D.  245.  The  same  principle  had  been  recognised  (per  Lord 
Fullerton)  in  Mitchell,  17th  June,  1848,  10  D.  1297,  though  there  the  award 
was  set  aside  on  the  ground  that  the  arbiter  had  leceiTcd  e^dence  on  the  one 
side,  and  refused  to  do  so  on  the  other.  See  also  Miller,  10th  March,  1855,  17 
D.  689. 
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sion  does  not  intermpt,  unless  followed  by  proceedings  pointing 
oat  the  particular  claims.^(e) 
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603.  Define  partnersliip. 

Partnership  may  be  defined  as  '^  a  mutual  contract  and  volun- 
tary association  of  two  or  more  persons  for  the  acquisition  of  gain 
or  profit,  with  a  contribution^  for  that  end,  of  stipulated  shares  of 
goods,  money,  skill,  and  industry."^ 

604.  Can  any  one  of  several  partners  bind  the  company  by 

signing  the  firm  to  a  bill,  if  the  contract  prohibits  his 
doing  so  1    State  the  reasons^ 

« 

(1.)  If  the  bill  is  granted  in  relation  to  a  matter  which  might 
reasonably  be  supposed  to  fall  within  the  line  of  the  company's 
business,  the  company  will  be  bound  by  it,  if  the  receiver  was 
ignorant  of  the  prohibition ;  because  the  public  have  no  nofcice  of 
the  provisions  of  the  contract,  being  a  private  deed,  and  are 
entitled  to  rely  on  the  law  of  partnership,  which  establishes  a 
general  institorial  power  in  each  partner  to  bind  the  company. 

(2.)  If  the  party  receiving  the  bill  was  aware  of  the  limitation^ 
he  cannot  claim  upon  it  against  the  company,  although  granted 
in  relation  to  the  company's  business ;  as  he  is  barred  by  personal 
exception  from  pleading  the  general  law  of  partnership.  (c2) 

(3.)  If  the  bill  is  not  in  the  line  of  the  company's  business,  the 
firm  win  not  be  bound  to  the  original  receiver  of  tiie  bill]  because 
the  institorial  power  of  binding  the  company  at  common  law 
applies  only  to  matters  connected  with  the  business. 

(4.)  If  the  company  have  recognised  or  adopted  the  bill  by  the 

1  Doff  on  Deeds,  307.  *  Bell'i  Prin.  361. 


(e)  Seyeral  of  the  nuttten  referred  to  in  this  title  should  be,  and  generally 
aare,  provided  for  in  the  deed  of  submiBsion ;  such  as  those  in  Ana.  480,  481  (4) 
(indnding  agreement  that  in  the  event  of  the  arbiter's  death  any  evidence^ 
kc,  previonsly  taken  shall  be  available  in  any  after  proceedings  between  the 
parties),  483,  487,  and  498. 

{d)  It  is  not  dear,  however,  that  the  company,  though  not  liable  on  the 
bUl,  might  not  be  so  on  other  grounds  for  the  debt,  if  the  partner  was  entitled 
to  make  transaotioni^  though  net  to  sign  bills  in  relation  to  them. 
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prohibited  partner^  it  will  be  binding  on  them,  whether  in  the 
line  of  the  bosineBB  or  not,  the  objections  otherwise  competent  to 
them  being  excluded  peraoncUi  exeeptione, 

(5.)  If  the  bill,  duriAg.its  currency,  has  found  its  way  into  the 
hands  of  a  Ixmajide  onerous  indorsee,  it  wiU,  in  all  circumstances, 
be  binding  on  the  company ;  because  onerous  indorsees,  without 
notice,  and  acquiring  the  right  before  the  term  of  payment,  are  not 
liable  to  latent  objections  pleadable  against  the  drawer  and 
indorser.  But  if  the  bill  has  been  acquired  by  the  indorsee  after 
it  is  due,  he  is  liable  to  all  such  objections.^ 

606.  Does  a  partner,  who  fraudulently  uses  the  company 

firm,  bind  the  other  partners) 

(1)  The  whole  partners  will  be  bound  if  the  obligation  is  in  the 

line  of  the  partnership.'    (2)  But  if  the  fraudulent  transaction  is 

manifestly  different  from  the  company's  trade,  (e)  the  company's 

signature  gives  no  recourse  against  partners  ignorant  of  the  fraud.' 

606.  Can  a  partner  assign  his  interest  in  the  company  f 

Unless  authorised  by  the  contract,  or  with  consent  of  the  others, 
a  partner  cannot  assign  his  interest  in  the  company,  to  the  effect 
of  substituting  the  assignee  as  a  partner,  on  account  of  the  delectus 
persona  implied  in  partnership ;  but  he  may  assign  his  interest  in 
the  stock  and  profits  due  to  him  at  the  dissolution  of  the  com- 
pany.^(/)  [See  Cassels,  6  R.  955  in  confirmation  of  the  last 
sentence  in  the  note.] 

1  BeU'g  Com.  IL  508  ;  Dewar,  M.  '  BeU*B  Prin.  854. 

14569 ;  Clark,  80th  Nov.  1821,  1  S.  >  M'Nair,  19th  Jan.  1808 ;  Hume, 

179;   Plopa.  of  Bo'neis  Canal,  28rd  768. 

June,  1791;  Hume,  751 ;  19  &  20  «  Neilaon,  M.  14564. 
Yict  c.  60,  §  16. 

(e)  This  expression  is  perhaps  not  the  best  for  oonveying  the  meaning. 
Professor  Bell*s  (Com.  ii.  506)  expression  is  "  the  usual  oourse  of  trade,"  which 
probably  implies  something  more  than  a  deviation  from  the  Idnd  of  trade, 
though  in  some  cases  this  might  he  sufficient.  The  view  now  suggested  seems 
to  derive  support  from  Professor  Bell*s  illustration,  which  is — *'  Thus  a  reference 
to  arbitration  will  not  bind  the  company  if  signed  or  agreed  to  by  one  of  the 
partners,  ftc 

(/)  The  question  in  Neilson^s  case  (dted)  was  not  as  to  an  assignation,  but 
as  to  Uie  competency  of  attaching  a  partner's  share  by  arrestment  or  confirma- 
tion as  executor-creditor.  See  as  to  the  point  in  this  answer,  note  (r),  to 
Ans.  802.    The  assignation  to  the  profits  may  take  effect  before  the  dissolution. 
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507.  Where  a  single  individual  trades  under  a  company  firm, 
Have  the  creditors  dealing  with  that  firm  a  preference 
over  the  stock  1    State  the  reason. 

No ;  because  one  person  cannot  make  a  partnership ;  for  the 
reason,  that  an  individual,  by  a  fictitious  partnership,  might  have 
a  dangerous  power  of  acting  unfairly  towards  his  creditors.^(^) 

608.  Is  a  company  liable  for  obligations  granted  by  a  partner 
in  his  own  name  in  the  line  of  the  company's  busi- 
ness, and  in  rem  verswm  of  the  company  %  State  the 
reason.  .   . 

The  company  \b  not  liable  if  the  partner  is  the  proper  debtor 
in  the  obligation,  and  it  is  undertaken  in  his  own  name ;  because 
the  creditor  had  no  grounds  for  relying  on  the  credit  of  the  com- 
pany.'ffl 

1  Nairn,  5ih  Fek  1798 ;  1  BeU's  *  Menzies  Lect  412  (424) ;  White, 

OliiB.  252.  12th  Jan.  1841,  8  D.  834  ;    Cnun, 

5th  March,  1858,  20  D.  751. 


[g)  But  a  company  may  be  constituted  in  name  of  an  individual,  and 
summary  diHgenoe  may  proceed  against  any  partner  on  a  decree  against  the 
company  under  that  name ;  Drew,  14th  Jan.  1865,  8  MT.  884. 

(A)  As  a  general  rule,  the  statement  in  this  answer  is  correct ;  but  it  is  not 
easy  to  conceive  a  case  purely  and  precisely  meetmg  the  conditions  of  the 
question,  and  the  cases  dted  do  not  so  meet  them.  In  one  sense  an  obligation 
may  be  said  to  be  in  rem  venum  of  any  and  every  one  who,  however  indirectly 
or  remotely,  derives  benefit  from  it  Of  this,  White  (cited)  is  an  illustratioo. 
He  had  entered  into  a  joint  adventure  with  Beid,  a  builder,  for  the  erection 
and  letting  of  houses.  Beid  was  to  erect  and  finish  them,  and  White  was  to 
pay  him  a  certain  sum  by  instalments  "  as  the  stipulated  price  of  erecting  and 
finishing  the  said  buildings."  Beid  empbyed  M'Intjre  to  execute  the  brick- 
work, and  before  completion  of  the  buildings,  failed,  having,  however,  received 
more  from  White  than  was  due ;  and  M'ln^rre  sued  White  for  payment  of  his 
account^  who  pleaded,  successfully,  that  the  contract  was  not,  as  alleged,  with 
or  for  the  benefit  of  the  joint  adventure,  but  with  Beid  alone.  Here^  if  White 
was  benefited,  it  was  only  through  Beid  being  thereby  enabled  to  make  his 
stipulated  contribution  to  the  joint  adventure.  The  contract  was  entered  into 
by  Beid  on  his  own  account,  and,  in  the  words  of  Professor  Bell  (Com.  ii  542), 
"  the  transfer  to  the  oonoem  is  by  the  commutative  operation  of  partnershipi 
not  by  sale  and  mandate."  If,  however,  a  company  were  to  be  put  in 
possession,  and  to  accept  of  goods  which  they  knew  had  been  bought  by  a 
partner  to  whom  they  had  given  no  consideration  for  them,  which  would  be  a 
direct  case  of  tn  rem  tcrtmn,  it  seems  not  quite  certain  that  they  would  not  be 
liable  to  the  seller. 
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609.  Where  the  contract  contaiBS  a  reserved  power  to  a 
majority  of  the  partners  to  alter  the  contract ;  Does 
that  give  the  majority  a  power  to  increase  the  capital  ? 
State  the  reason. 

Ko ;  because  the  amount  of  capital,  when  fixed  by  the  con- 
tract, is  a  fundamental  article  of  the  partnership,  and  cannot  be 
increased  without  the  consent  of  all  the  partners,  ^(t) 

510.  When  the  contract  contains  no  provision  relative  to 
the  partners'  shares  of  the  profits ;  How  will  these  be 
fizedl 

(1.)  Where  the  shares  of  the  profits  are  not  expressed,  they  are 
presumed  to  be  proportionate  to  the  amount  of  capital  contributed 
by  each  partner. 

(2.)  Where  neither  stock  nor  profits  are  specified,  the  pre- 
snmption(^)  is  for  equality,  in  the  absence  of  proof  to  the  con- 
trary.* 

611.  Where  a  company  holds  heritable  property.  Does  a 
partner's  share  of  it,  on  his  death,  fall  to  his  heir  or 
his  executor  t 

1  Monro,   5th  Feb.   1851,    18    D.  *  Enk.  3,  3,  19;   Mexmes  Lect 

595.  415  (427). 


(f)  In  this  answer  there  Is  introdnoed  ft  condition  which  is  not  in  the 
question, — ^viz.,  **  the  amount  of  cftpiUl,  when  fixed  by  the  contract,'*  and  the 
mle  is  Udd  down  too  broadly.  The  judgment  in  Monro  proceeded  on  the 
opinions  of  a  majority  of  the  judges,  that  one  of  the  articles  of  the  contract 
(which  was  of  a  joint-stock  company)  fixed  a  limit  to  the  capital  in  terms 
which  over-rode  and  controlled  the  article  containing  the  general  power  to 
alter,  and  excluded  its  operation  in  that  respect  The  case  was  decided  on 
a  construction  of  the  contract,  and  not  on  thd  general  principle  assumed  in  the 
question.  Had  the  contract  not  contained  that  special  dauae,  the  general 
power  to  alter  would  probably  have  been  held  to  extend  to  and  include  an 
tncrcase  of  capital ;  and  at  all  cTcnts  there  is  nothing  to  prevent  such  a  power 
t^ng  given  in  the  contract,  the  judgment  in  Monro  going  only  this  length, 
\\imit  where  the  capital  is  limited,  it  cannot  be  increased  "  without  the  consent 
of  aU  the  partners,  un^eti  the  contmet  contained  a  dauee  eot^erring  ihai  power  on 

(ib)  It  is  a  presumption  of  fact,  not  of  law ;  Campbell's  Trs.,  H.  of  L.  5  W. 
It  S.  16  I  Abeideen  Town  and  County  Bank,  20th  Nov.  1859,  22  D.  44. 
There  was  no  contract,  but  the  principle  Is  the  same. 
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It  falls  to  hid  executor;  becaose  the  whole  property  being 
divisible  among  the  partners  at  the  dissolution  of  the  company, 
the  whole,  whether  heritable  or  moveable,  is  personal  as  to  sue- 
ces8ion.^(Z) 

512.  May  money  owing  to  a  company  by  one  of  the  partners, 

be  arrested  in  the  hands  of  a  creditor  of  the  company  ) 
State  the  reason. 

Yes ;  because  a  company  has  a  separate  persona^  and  is  capable 
of  maintaining  independently  the  relations  of  debtor  and  creditor.' 

513.  What  is  the  effect  of  a  partner  stipulating  to  be  free 

from  losses,  in  a  question  with  his  partners  and  with 
the  public  ? 

(1)  Such  a  stipulation  is  effectual  among  the  partners,  as  they 
can  regulate  their  individual  interests  and  liabilities  inter  ae,  as 
they  please ;  but  (2)  as  regards  the  public  it  has  no  effect,  as  all 
the  partners  of  a  company  are  held  universally  responsible  for 
company  debts,  to  '*  their  last  acre  and  their  last  shilling." 

514.  How  may  a  person  incur  responsibility  to  third  parties 

as  a  partner  of  a  company,  although  there  is  no  proper 
constitution  of  partnership  as  between  the  partners 
themselves  ? 

(1.)  By  receiving  as  a  partner(n)  a  share  of  the  profits,  or  by 
entering  into  an  agreement  under  which  he  is  entitled  to  a 
share,  (o) 

»  Minto,   23id  May,  1888,  11   S.          «  HiU,  13th  Nov.  1849,  12  D.  46. 
682 ;  Indne,  15Ui  July,  1851,  18  D. 
1867.  

(Q  The  reason  is  rather  because  the  whole  property  must  be  converted  into 
money ;  Bell's  Com.  ii  636.  In  Irvine,  cited,  Uiere  does  not  seem  to  have 
been  any  heritable  property  belonging  to  the  company.  The  question  was  as 
to  the  effect  of  a  clause  in  the  contract  which  declared  that  a  partner^s  share 
should  belong  to  his  heir  in  rendering  that  share  heritable  as  to  succession. 
In  Minto,  the  question  was  whether  certain  heritable  property  belonged  to  the 
company  or  to  one  of  the  partners  individually. 

(n)  The  words  ''  as  a  partner  "  should  be  delete. 

(o)  This  rule  is  now  altered.  By  the  28  &  29  Vict,  c  86,  it  is  enacted 
(1)  that  (§  1)  "Hie  advance  of  money  by  way  of  loan  to  a  person  engaged  or 
about  to  engage  in  any  trade  or  imdertaking,  upon  a  contract  in  writing  with 

R 
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(2.)  By  permitting  hia  name  to  be  used,  or  his  credit  relied  on 
as  a  partner,  whether  he  participates  in  the  profits  or  not.^ 

615.  What  circumstances,  eis  ipsia,  operate  as  a  dissolution 
of  a  company,  and  what  form  only  a  ground  for  dis- 
solution ? 

(1.)  The  death  of  one  of  the  partners  operates  as  a  dissolution; 
because  from  the  delectus  persorue  implied  in  partnership,  heirs  are 
excluded.  But  it  will  subsist  after  the  death  of  a  partner  where 
a  provision  to  that  effect  is  contained  in  the  contract  ;{p)  or,  if  it 
be  necessarily  implied  that  heirs  are  to  be  admitted,  as  in  a  con- 
tract exceeding  the  term  of  human  life.(r) 

(2.)  It  is  held  in  England  that  the  marriage  of  a  female  partner 
operates  as  a  dissolution ;(«)  as  otherwise  her  husband  would  be 
introduced  into  the  partnership  without  the  consent  of  the  other 
partners. 

(3.)  The  insanity(<)  of  a  partner  is  a  ground  of  dissolution, 
but  it  does  not  eo  ipso  dissolve  the  partnership. 

^  BeU*8  PriiL  363 ;  Qeddes,  24th  July,  1820 ;  2  Bligh'e  App.  270. 


such  penon,  that  the  lender  shall  receive  a  rate  of  interest  varying  with  the 
profits,  or  shall  receive  a  share  of  the  profit  arising  from  curying  on  such 
trade  or  undertaking,  shall  not  of  itself  constitute  the  lender  a  partner,"  "or 
render  him  responsible  as  such ;  '*  but  (§  5)  in  case  of  the  bankruptcy  or 
insolvency  of  such  trader,  '*  the  lender  of  any  such  loan  as  aforesaid  shall  not 
be  entitled  to  receive  any  portion  of  his  principal,  or  of  the  profits  or  interest 
payable  in  respect  of  such  loan,*'  **  untU  the  claims  of  the  other  creditors  of  the 
said  tnder  for  valuable  consideration  in  money  or  money's  worth  have  been 
satisfied." 

And  (2)  that  (§  2)  "No  contract  for  the  remuneration  of  a  servant 
or  agent  of  any  person  engaged  in  any  trade  or  undertaking,  by  a  share  of 
the  profits  of  such  trade  or  undertaking,  shall  of  itself  render  such  servant 
or  agent  responsible  as  a  partner  therein,  nor  give  him  the  rights  of  a 
partner.** 

(p)  A  contract  provided  that  "in  the  event  of  the  death  of  either  of  the 
partners  during  the  currency  of  this  contract,*'  "  the  surviving  partner  shall 
continue  to  cany  on  the  business  along  with  the  representatives  gI  the  deceas- 
ing partner."  Held  that  the  partnership  was  not  dissolved  by  the  death  of  one 
of  the  partners,  and  observed  that  the  representatives  of  the  deceased  partner 
were  neither  bound  nor  entitled  to  make  any  election ;  HiU,  22nd  Feb.  1865, 
8  MT.  641. 

(r)  So  held,  Warner,  H.  14603,  where  the  contract  was  for  124  yean. 

(«)  Professor  Bell  expresses  an  opinion  to  the  same  effect ;  Com.  ii  524. 

(()  Or  other  disease  producing  incapacity ;  Bell's  Com.  ii  525. 
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(4.)  InsolTencj  or  bankruptcy  under  the  Act  1696,  c.  5,  is  a 
ground  of  disaolation,  but  it  does  not  alone  dissolve  a  partnership; 
because  it  does  not  operate  as  a  transfer,  nor  impose  any  disability 
on  the  partner.  [If^  however,  it  is  an  express  condition  of  the 
contract  of  copartnery  that  in  the  event  of  the  declared  insolvency 
of  any  of  the  partners,  he  should  thenceforth  cease  to  be  a  partner, 
the  partnership  will  be  held  to  be  dissolved  when  one  of  the 
partners  has  been  opeidy  declared  insolvent.     Hannan,  7  B.  380.] 

(5.)  Sequestration,  or  a  trust-conveyance  to  creditors,  (u) 
operates  as  a  dissolution ;  because  by  these  means  the  bankrupt 
partner  is  divested  of  his  property. 

(6.)  Partnership  may  be  dissolved  by  mutual  consent  before  the 
expiration  of  the  term  fixed  by  the  contract ;  or  by  a  majority 
of  the  partners,  provided  the  dissolution  be  made  on  justifiable 
grounds. 

(7.)  It  may  be  dissolved  by  renunciation,  where  no  term  is 
fixed ;  but  the  renunciation  must  not  be  fraudulent,  nor  at  such  a 
time  as  would  occasion  injury  to  the  other  partners ;  or  where  a 
term  has  been  fixed  for  the  endurance  of  the  partnership,  it  may 
be  dissolved  by  renunciatioa«  on  just  cause  shown,  as  impossibility 
of  the  accomplishment  of  the  objects  of  the  company. 

(8.)  The  expiration  of  the  term  does  not  ipso  facto  dissolve  the 
company,  and  it  may  be  continued  by  tacit  consent ;  but  on 
'expiration  of  the  term  the  partners  are  entitled  to  separate.' 

516.  What  is  necessary  to  relieve  a  retiring  partner  from  the 
future  liabilities  of  the  company  f 

Due  notice  of  his  retirement  ;(a;)  because  after  a  credit  has 
1  Enk.  3,  8,  26 ;  Bell's  Com.  ii.  521  et  tq, ;  Bell's  Prin.  878-878. 


(«)  See  BeU's  Com.  a  684. 

(x)  Professor  Bell  says  (Com.  IL  588)  that  "  hi  anonymous  partnership,  if 
known  to  any  one  person,  publication''  of  retirement  ''is  necessaiy,'*  and 
refers  to  Kay  v.  Pollock  (reported  m  F.C.  as  Hay  v.  Mair),  27th  Jan.  1809, 
where  it  was  so  held.  The  rule  in  England  is  understood  to  be  different, 
and  the  question  may  perhaps  deserve  reconsideration.  The  rule  that  a 
latent  paiiner  shall  be  UaUe  for  all  obligatlonB  of  the  company  incurred 
while  he  Is  a  partner,  and  that  even  after  retiring  he  shall,  until  notice, 
remain  Uable  for  obligations  incurred  to  parties  who  had  been  aware  that  he 
was  a  partner,  rests  on  obvious  principle  ;  but  it  is  not  so  clear  that,  after 
retiring,  he  should  be  liable  to  parties  who,  never  having  known  that  he  had 
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been  raised  on  the  faith  of  the  partnership,  the  public  is  entitled 
to  rely  on  the  liability  of  all  the  partners  until  the  separation  of 
any  one  is  notified,  or  the  identity  of  the  firm  destroyed.  And 
(1)  for  the  purpose  of  preventing  avhsistmg  credit,  (y)  notice  must 
be  given  to  those  who  have  dealt  with  the  company,  by  letter ;  or 
by  personal  communication ;  or  by  a  change  of  the  firm ;  or  by  a 
change  on  the  cheques  or  invoices;  or  by  newspaper  advertisement, 
with  proof  of  its  having  been  actually  read.^  (2)  For  the  purpose 
of  preventing  po86ible{z)  credit,  notice  must  be  given  to  the  public 
at  large,  by  gazette  and  newspaper  advertisements,  accompanied 
with  all  reasonable  means  to  publish  the  dissolution.'  Private 
knowledge  is  equivalent  to  intimation ;  as  that  is  not  a  matter  of 
solemnity,  but  for  information  only.' 

517.  On  what  principle  rests  the  preference  of  a  company 
creditor  over  a  creditor  of  a  partner  on  the  stock  of 
the  company  ) 

The  preference  of  the  creditors  of  the  company  on  the  stock  is 
founded  on  the  principle  that  the  partners  hold  the  stock  as  trustees 
for  payment,  in  the  first  place,  of  the  company's  debts ;  and  none 
of  the  partners,  nor  any  one  in  their  right  as  individual  creditors, 
are  entitled  to  more  than  the  reversion  after  the  purposes  of  the 
trust  are  fulfilled.^ 

618.  Can  an  action  be  maintained,  in  the  first  instance, 
against  a  partner  for  a  debt  of  the  company  f  State 
the  reason. 

1  BeU'B  Prin.  384  ;  BeU's  Com.  ii.  *  Aytoun,  19th  July,  1844,  6  D. 

530  et  9eq.  1409. 

s  BeU'i  Prin.  385 ;  BeU's  Ck)m.  ii  «  BeU's  Com.  iL  501  and  549  ;  Cor- 

532.  rie»  24th  Jan.  1761,  F.C. 


been  ft  partner,  cannot  allege  that  they  relied  on  his  seonrity.  In  Aitken,  4th 
Feb.  1880,  8  S.  446,  it  was  observed  j)er  Lord  Jnstice-Clerls]  Boyle,— "  I  appre- 
hend that  in  the  case  of  the  diBoovery  of  a  latent  partner  the  <mu$  lies  on  the 
party  attempting  to  establish  the  responsibility  to  show  that  he  really  was  a 
partner  at  the  time  of  the  transaction.'* 

(y)  That  is  to  say,  to  prevent  incurring  liability  for^fatnre  obligations  to 
former  customers  ;  no  notice  wiU  relieve  a  retiring  partner  of  liabilities  already 
contracted. 

(z)  That  is  to  say,  future  obligations  to  strangers  or  parties  who  have  not 
previously  traded  with  the  company. 
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The  debt  must  first  be  constituted  against  the  company ;  be- 
cause the  partnership  is  held,  as  in  law,  a  separate  person,  capable 
independently  of  maintaining  the  relations  of  debtor  and  creditor. 
When  the  debt  has  been  constituted  against  the  company,  the 
creditor  may  proceed  against  the  partners  without  discussing  or 
calling  the  company ;  because  each  partner  is  liable  in  aolidum  for 
the  company's  debts.^ 

619.  May  a  creditor  of  a  firm  proceed  against  another  and 

different  firm,  composed  of  the  same  partners  as  the 
firm  which  are  his  debtors  1 

(1.)  He  may,  where,  although  the  firms  are  different,  the  trade 
is  the  same,  and  they  are  the  same  in  object  and  in  interest.^ 

(2.)  He  may  not,  where  the  companies  di^er  in  name,  in  trade, 
and  in  capitaL'(&) 

620.  To  what  effect  does  a  partnership  subsist  after  its  dis- 

solution 1 

The  partnership  is  dissolved  in  so  far  as  the  power  of  contract- 
ing new  debts  is  concerned ;  but  it  subsists  for  the  winding  up  of  the 
concern,  (c)  and  terminating  all  the  engagements  and  responsibili- 
ties of  the  company;^  and  action  for  realising  the  company's 
claims  may  competently  be  sued  at  the  instance  of  the  firm.' 

^  Bell'B  Com.  il  607  ;  Oeddes,  2nd  *  Forrester's  Cn.,  5th  Feb.  1798,(a) 

June,  1827,  5  S.  747  ;  M'T^vish,  Srd  F.C. 

Feb.  1821,  F.C.  «  BeU's  Prin.  S87  ;  and  cases  dted; 

*  Bertram,  Gardner,  &  Co.,  25th  Bell's  Com.  u.  527  and  538. 

Feb.    1795,(a)   F.C. ;    Royal  Bank^  '  MaUeable   Iron  Co.,  21st  Feb. 

20th  Jan.  1813,  F.C.  1855, 17  D.  461. 


(a)  These  cases  are  not  reported  in  F.C.  of  the  dates  given,  but  they  are 
referred  to,  Bell's  Com.  ii.  615,  notes  1  and  2, 

(6)  See  as  to  the  distinction  here  stated.  Bell's  Com.  ii.  515  et  seq.  In  all 
the  three  cases  there  quoted  the  companies  as  to  which  the  question  arose  were 
held  to  be  the  same,  and  the  funds  and  debts  were  massed  together ;  but  it  is 
to  be  kept  in  view  that  the  cases  occurred  in  bankruptcy,  and  the  point  to  be 
adjusted  was  the  ranking  of  the  different  sets  of  creditors,  and  so  far  as  that 
goes  the  rule  u  as  stated ;  but  whether  in  ordinary  drcumstanoes  a  creditor 
could,  at  least  in  the  first  instance,  proceed  in  the  way  supposed,  Ans.  (1),  is 
yery  doubtf uL 

(c)  The  Court  will,  if  necessary,  appoint  a  neutral  person  to  wind  up ;  Bell's 
Com.  ii  524,  528,  and  535. 
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62L  Are  the  representatives  of  a  deceased  partner  liable  for 
debts  contracted  by  the  company  before  or  after  his 
death,  where  they  have  paid  to  the  company  the  de- 
ceased partner's  share  of  the  existing  liabilities,  and 
reoeiyed  a  full  discharge  from  them  f 

(1.)  The  representatives  continue  liable  for  the  company's 
debts  contracted  hefort  the  death  of  the  partner  ;  as  no  release  by  a 
company  to  any  one  of  their  number,  or  to  his  representatives,  can 
discharge  the  responsibility  to  third  parties  for  debts  already  in- 
curred; although  the  representatives  may  be  entitlckl  to  relief 
against  the  co-partners.^ 

(2.)  The  representatives  are  not  liable  for  future  debts ;  as  the 
deatli  of  a  partner  operates  as  a  dissolution  of  the  company,(^  and 
requires  no  notice.' 

622.  Are  the  representatives  of  a  deceased  partner  liable  for 
a  debt  constituted  by  bill,  and  contracted  by  the  com- 
pany before  his  death,  if  the  creditor  has  cancelled 
and  delivered  up  the  bill,  and  accepted  the  company's 
renewal,  the  creditor  being  ignorant  of  the  death  of 
the  partner  1 

It  is  thought  that  the  representatives  of  the  deceased  partner 
will  not  be  liable ;  because — (1)  the  death  of  a  partner  operates  as 
a  dissolution  of  the  company ;  and,  being  a  public  fact,  requires 
no  notice;*  and  (2)  the  old  bill  having  been  cancelled  and  de- 
livered up,  and  the  renewal  being  a  bill  of  the  new  company,  the 
original  obligation  is  discharged  by  novation  or  delegation.^(«) 

1  Bell's  Com.  iL  529  ;    Ramsay's  17th  May,  1839,  1  D.  745 ;  Aytoun, 

Exrs.,  18th  Jan.  1814,  F.C.  19th  July,  1844,  6  D.  1409. 

s  AathoritieB  in  following  Ans.  «  Kerr,  22nd  Feb.  1845,  7  D.  494. 

s  Enk.  8,  6,  26,  note  128 ;  Christie,  See  Balfour,  5th  March,  1831,  9  S.  558. 


(<Q  Subject  to  the  exception  stated  in  Ans.  on  page  286. 

It  is  provided  by  28  &  29  Vict  c  86,  §  8,  that  «No  person,  being  the 
widow  or  child  of  the  deceased  partner  of  » trader,  and  receiving  by  wAy  of 
annuity  a  portion  of  the  profits  made  by  such  trader  in  his  business,  shall  by 
reason  only  of  such  receipt  be  deemed  to  be  »  partner  of,  or  to  be  subject  to^ 
any  liabilities  incurred  by  such  trader." 

(e)  In  reference  to  this  question  the  case  of  Pollock,  8th  Nov.  1868,  2 
M'P.  14,  m*y  be  mentioned,  where  an  opposite  judgment  was  given.    There  a 
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52&  Where  a  partner  retires  with  a  share  of  the  profits  or  an 
annuity,  Will  he  be  liable  for  the  future  debts  of  the 
company) 

(1.)  A  retiring  partner  will  be  liable  for  future  debts  if  he  con- 
tinue to  draw  a  share  of  the  profits. 

(2.)  Where  he  sells  his  interest  in  the  partnership  for  an 
annuity,  he  will  not  be  liable  for  future  debts;  because  this  is 
merely  a  purchase  by  the  company  of  his  share  of  the  stock. 

(3.)  If,  in  addition  to  the  price  of  his  interest  in  the  company, 
he  receive  an  annuity  in  lieu  of  proJUa  for  a  certain  time,  he  will 
continue  liable  for  future  debts. 

(4.)  If  he  receive  an  annuity  corresponding  to  the  profits,  that 
is  equivalent  to  profits,  and  his  responsibility  for  the  obligations 
of  the  company  remains  undischarged.  ^(/) 

524.  When  a  partnership  is  dissolved  by  death,  What  are  the 
general  rules  for  fixing  the  time  at  which  the  profits 
shall  be  held  divisible,  in  the  absence  of  stipulation  ? 

The  rules  are— (1)  in  general  the  date  of  dissolution  of  the 
partnership  is  the  date  of  the  division  of  the  profits,  where  that  is 
practicable ;  and  (2)  the  representatives  of  a  deceased  partner  are 
entitled  to  participate  in  the  subsequent  profits  only  where  such 
profits  are  the  necessary  result  of  transactions  undertaken  or  com- 
menced before  the  dissolution.' 

^  BeU'B  Com.  U.  534.  *  BeU's  Com.  iL  537. 


finn  bought  gooda,  and,  before  payment,  advertiaed  that  they  had  transferred 
the  burineas  to  A,  who  would  reoeive  payment  of  all  debts  dae  to,  and  diechaige 
all  obligations  of,  the  firm.  The  sellers  recelTed  from  A  a  partial  payment, 
and  took  his  bill  for  the  balance  of  an  account,  consisting  of  those  goods  and 
others  sold  to  himself.  A  having  f aUed,  the  sellers  sued  the  original  purchaserB 
for  the  price.  Held  that  delegation  had  not  taken  place,  and  that  they  were 
still  liable.    The  case,  however,  was  very  spedaL 

(/)  A  change  has  been  introduced  on  the  points  referred  to  in  this  answer 
by  tibe  28  &  29  Vict.  c.  86,  which  provides  (§  4)  that  '*  No  person  receiving, 
by  way  of  annuity  or  otherwise,  a  portion  of  the  profits  of  any  business,  in 
consideration  of  Uie  sale  by  him  of  the  goodwill  of  such  business,  shall  by 
reason  only  of  such  receipt  be  deemed  to  be  a  partner  of  or  be  subject  to  the 
liabilities  of  the  person  carrying  on  such  business ; "  but  (§  5)  in  the  event  of 
bankruptcy  or  insolvency,  "  such  vendor  of  a  goodwill  as  aforesaid  **  shall  not 
"  be  entitled  to  reoeive  any  such  profits  as  aforesaid  until  the  claims  of  the  other 
creditors  of  the  said  trader  for  valuable  consideration  in  money  or  money's 
worth  have  been  satisfied." 


248  CONTRACT  OF  COPABTNERT. 

525.  What  are  the  rules  as  to  a  company  creditor  votmg  and 
ranking  on  the  sequestrated  estate  of  a  company  and 
the  partners? 

(1.)  A  creditor  on  the  estate  of  a  company  is  not  bound,  for 
the  purpose  of  voting  on  the  company's  estate,  to  deduct  from  his 
claim  the  value  which  he  may  be  entitled  to  draw  from  the  estates 
of  the  partners ;  but  if  he  claim  on  the  estate  of  a  partner,  he  must, 
before  voting,  put  a  value  on  his  claim  against  the  estate  of  the 
company,  and  also  against  the  other  partners,  and  deduct  such 
value  from  his  debt.^ 

(2.)  When  a  creditor  claims  on  the  estate  of  a  partner  in  re- 
spect of  a  debt  due  by  the  company,  the  trustee  on  the  estate  of 
the  partner  must,  before  ranking  the  creditor,  put  a  valuation  on 
the  estate  of  the  company,  and  deduct  from  the  creditor's  claim 
such  estimated  value,  and  rank  and  pay  to  him  a  dividend  only  on 
the  balance.' 

[The  following  questions,  under  the  Companies  Acts,  have  been 
varied  from  those  appearing  in  the  last  edition.] 

[526.  What  particulars  are  specified  in  the  memorandum  of 
association  of  a  limited  liability  company  under  Com- 
panies Acts,  1862  to  1880? 

I.  Company  Limited  bt  Shares. 

(1.)  The  name  of  the  proposed  company,  with  the  addition  of 
the  word  "  limited  "  as  the  last  word  in  such  name. 

(2.)  The  part  of  the  United  Elingdom,  vrhethev  ^ngland^  Scot- 
land, or  Irelaifd,  in  which  the  registered  office  of  the  company  is 
proposed  to  be  situate. 

(3.)  The  objects  for  which  the  proposed  company  is  to  be 
established. 

(4.)  A  declaration  that  the  liability  of  the  members  is  limited. 

(5.)  The  amount  of  capital  with  which  the  company  proposes 
to  be  registered  divided  into  shares  of  a  certain  fixed  amount ;  25 
k  26  Vict  c.  89,  §  8. 

II.  Company  Limited  bt  Guabantee. 
(1,  2,  and  3  the  same  as  in  No.  L) 


M9  &  20  Vict.  c.  79,  §  61.  •  76.  §  66. 
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(4.)  A  declaration  that  each  member  undertakes  to  contribute 
to  the  assets  of  the  company  in  the  event  of  the  same  being  wound 
up  during  the  time  that  he  is  a  member,  or  within  one  year  after- 
wardSy  for  payment  of  the  debts  and  liabilities  of  the  company 
contracted  before  the  time  at  which  he  ceased  to  be  a  member, 
and  of  the  costs,  charges,  and  expenses  of  winding  up  the  company, 
and  for  the  adjustment  of  the  rights  of  the  contributories  amongst 
themselves,  such  amount  as  may  be  required  not  exceeding  a  speci- 
fied amount ;  25  &  26  Yict.  a  89,  §  9.] 

[627.  State  the  nature  and  object  of  the  articles  of  association 
of  such  a  company. 

The  articles  of  association  which,  in  the  case  of  a  company 
limited  by  shares,  may  be  registered  along  with  the  memorandum, 
and  in  the  case  of  a  company  limited  by  guarantee,  must  be  so 
recorded,  contain  the  regulations  or  byelaws  of  the  company.  The 
specimen  appended  as  Table  A  to  the  1862  Act,  may  be  adopted 
in  whole  or  in  part  as  the  articles  of  the  company.  The  articles 
are  to  bear  the  same  stamp  as  if  they  were  contained  in  a  deed, 
are  to  have  one  witness  to  each  signature,  and  are!  to  form  the 
contract  between  the  members  of  the  company ;  1862  Act,  ^14 
to  16.] 

[528.  What  is  the  effect  of  the  registration  of  a  company 
under  the  Companies  Acts  1 

The  company  becomes  a  body  corporate  by  the  name  prescribed 
in  the  memorandum,  having  perpetual  succession,  and  a  common 
seal,  with  power  to  hold  lands;  Act  of  1862,  §  18.] 

[629.  May  such  a  company  hold  land  to  an  unlimited  extent  ? 

Tesj  but  no  registered  company,  for  promoting  art^  science, 
religion,  or  charity,  or  the  like,  can  hold  more  than  two  acres  of 
land.  The  Board  of  Trade,  however,  may  empower  a  company, 
for  the  purposes  mentioned,  to  hold  lands  in  such  quantity  and 
subject  to  such  conditions  as  they  think  fit;  Act  of  1862,  §  21.] 

630.  By  whom  may  deeds  by  a  registered  joint-stock  com- 
pany be  granted  ?(«) 


(<)  There  is  no  express  provision  in  this  respect  in  the  Act  of  1862,  bat  it 
is  beliered  that  deeds  may  be  executed  in  the  nune  of  the  company,  as  such, 


I 
I 
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Deeds  may  be  granted  in  name  of  the  company  by  any  person 
acting  under  the  express  or  implied  authority  of  the  company. 
[Section  56  of  the  OonTeyandng  Act,  1874,  is  in  the  following 
terms : — "  Any  deed  executed  after  the  commencement  of  this 
Act^  to  which  any  company  registered  under  'The  Ck)mpanie8 
Acts,  1862  and  1867/  is  a  party,  shall  be  held  to  be  validly  exe- 
cuted in  Scotland  on  behalf  of  such  company  if  the  same  is  either 
executed  in  terms  of  the  provisions  of  these  Acts,  or  is  sealed 
with  the  common  seal  of  the  company,  and  subscribed  on  behalf 
of  the  company  by  two  of  the  ordinary  directors  and  the  secre- 
tary of  the  company ;  and  such  subscription  on  behalf  of  the  com- 
pany shall  be  equally  binding  and  effectual  whether  attested  by 
witnesses  or  not."] 

531.  In  whose  name  do  judicial  proceedings  at  the  instance 
of  a  company  proceed  ? 

(1.)  Incorporations  sue  in  the  manner  pointed  out  in  the  Boyal 
Charter,  or  Act  of  Parliament,  or  Letters  Patent,  incorporating 
the  body ;  and  where  this  is  omitted,  the  proper  method  is  to  use 
the  corporate  nama^  Joint-stock  companies,  duly  registered,  are 
bodies  corporate,  and  accordingly  may  sue  by  the  name  prescribed 
by  the  memorandum  of  association.  (<) 

(2.)  Unincorporated  joint-stock  companies  may  sue  in  name  of 
their  cashier,  or  other  principal  officer  authorised  by  the  contract 
of  copartnery.' 

(3.)  Mercantile  companies,  carrying  on  business  under  a  proper 

1  Enk.  1,  7,  64 ;  Fisher,  7th  Dec.  >  BeU's  Com.  ii.  519. 

1827, 6  S.  216  ;  Whitehaven  Baalway 
Co.,  2nd  June,  1848,  10  D.  1127. 


dinply  under  its  common  seal,  the  affixing  thereof  being  attested  on  the  deed 
by  two  officials  (such  as  chairman  and  secretary,  or  directors)  of  the  company ) 
see  §§  55  and  72  of  Act. 

I^missory-notes  or  bills  of  exchange  are  ''deemed  to  have  been  made, 
accepted,  or  indorsed  on  behalf  of  "  the  company  if  made,  accepted,  or  indorsed 
in  the  name  of  the  company  by  any  person  acting  under  the  authority  of  the 
company,  or  if  made,  accepted,  or  indorsed  by,  or  on  behalf,  or  on  account  of 
the  company  by  any  person  acting  under  the  authority  of  the  company;*' 
25  k  26  Vict  c  89,  §  47. 

it)  Act  of  1862  ;  §  18. 
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personal  firm,  may  sae  in  the  name  of  the  company,  without  the 
name  of  any  of  the  partners  being  conjoined.^ 

(4.)  Mercantile  companies  with  descriptiye  firms  sue  in  name 
of  the  partners  for  behoof  of  the  company,  or  under  the  descriptive 
firm  along  with  at  least  three  individual  partners  named.'(tt) 


XII.   MOVEABLE  BEAL  BIGHTS,  AND  DEEDS  RELATING  TO 

SHIPS. 

532.  Where  goods  sold,  bat  not  delivered,  are  fraudulently 
sold  a  second  time  by  the  original  owner  to  a  subse- 
quent purchaser  who  obtains  delivery ;  Can  the  first 
purchaser  insist  for  the  delivery  of  the  goods  from  the 
second  1     State  the  reason. 

The  original  purchaser  cannot  insist  for  delivery  of  the  goods  . 
from  the  second  purchaser,  if  he  has  acquired  them  in  bona  fde^ 
and  is  not  a  participant  in  the  fraud ;  the  second  purchaser,  who 
has  obtained  delivery,  being  preferred  to  the  property  according 
to  the  rule,  traditianibus  nan  muiispactis,  dominia  rerum  transfer- 
urdur?  The  modification  of  this  doctrine,  introduced  by  the  Mer- 
cantile Law  Amendment  Act,  applies  only  to  questions  arising 
between  the  purchaser  and  the  seller's  creditors,  or  between  the 
seller  and  sub-purchaser,  where  the  goods  have  been  sold,  but  have 
been  allowed  to  remain  in  the  custody  of  the  original  seller,  ^(x) 

633.  A  person  granted  a  trust^lisposition  for  behoof  of  his 
creditors,  by  which  he  assigned  his  furniture,  with 
an  inventory,  and  was  allowed  to  continue  in  posses- 
sion, but  an  instrument  of  possession  was  expede  in 
favour  of  the  trustee ;  Was  the  furniture  poindable  at 
the  instance  of  a  non-acceding  creditor)  State  the 
reason. 


1  FoTBjth,  1 8th  KoT.  1834, 13  S.  42.          >  Enk.  2, 1, 18. 
>  London  Shipping  Co.,  19th  June,          «  19  &  20  Vict  c.  60,  §§  1,  2. 
1841,  8  D.  1045. 

(ii)  See  obeenrations  of  the  Lord  Chancellor  in  Commercial  Bank,  28th 
July,  1828,  8  W.  &  S.  365,  where  a  company  was  called  as  defender. 
(2)  See  aa  to  this  Act,  note  (5),  under  Ans.  448. 
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Yes ;  because  a  conveyance  hj  the  owner,  although  followed  by 
an  instrument  of  possession,  but  without  actual  delivery,  cannot 
compete  with  a  poinding  at  the  instance  of  a  creditor/ 

534.  Where  a  house  and  furniture  are  conveyed  by  A  to 

trustees,  with  a  right  of  liferent  of  the  furniture  in 
favour  of  B  while  residing  in  the  house ;  Is  the  f  umi- 
ture  attachable  by  B's  creditors  9    State  the  reason  1 

It  has  been  held  that  such  a  conveyance  excludes  B's  credi- 
tor ;  on  the  ground  that  the  fee  is  in  the  trustees,  and  B's  posses- 
sion is  in  virtue  of  the  liferent^ 

535.  Can  an  effectual  security  be  constituted  over  corporeal 

moveables  which  remain  in  the  owner's  possession,  or 
are  in  the  hands  of  a  third  party;  and  if  so,  what 
steps  are  necessary? 
(1.)  A  conveyance  of  moveables  in  security,  followed  by  an 
instrument  of  possession,  will  be  effectual  against  the  disponer 
and  his  heirs  without  delivery ;  but,  as  against  third  parties,  no 
effectual  security  can  be  constituted  over  moveables  without  deli- 
very, either  actual  or  at  least  the  best  which  the  circumstances 
will  allow.*    The  Mercantile  Law  Amendment  Act  provides  that 
goods  sold  but  not  delivered  shall  not  be  attachable  by  the  credi- 
tors of  the  seller ;  and  it  is  understood  that  securities  over  move- 
ables, retenta  posaessiane,  made  in  reliance  on  that  enactment,  are 
sometimes  to  be  met  with  in  practice,  but  it  is  thought  that  the 
provisions  of  the  Act  do  not  reach  the  case  of  securities. 

(2.)  An  effectual  security  may  be  constituted  over  moveables 
in  the  hands  of  a  third  party  by  bond  and  disposition  in  security, 
executed  with  reference  to  an  inventory,  and  followed  by  intima- 
tion to  the  custodier.* 

536.  What  is  the  object  of  the  certificate  of  registry  of  a  ship ; 

and  what  particulars  must  it  contain  1 

1  Borthwick,  17th  Feb.  1829,  7  S.      See  also  Young,  26th  Jone^  1866, 17 
420.(y)  D.  998. 

>  Soott,  18th  M*y,  1837, 16  S.  916.  >  BeU*8  Com.  i  278. 

*  Eadie,  7th  Feb.  1816,  F.C. 


(y)  See  also  FrMer,  26th  June,  1880, 8  S.  982 ;  and  Qibatm,  29th  May,  1841» 
8  D.  974. 
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The  object  of  the  certificate  is  to  show  the  nationality,  and 
to  proride  for  the  identification  of  the  ship.     It  must  set  forth — 

(1.)  The  name  of  the  Tessel,  and  her  port. 

(2.)  The  details  as  to  the  tonnage  and  build. 

(3.)  The  master's  name. 

(4.)  The  particulars  as  to  the  origin  of  the  ship. 

(5.)  The  name  and  designation  of  the  registered  owner ;  and, 
if  more  than  one,  the  proportions  in  which  thej  are  interested 
must  be  endorsed  on  the  certificate.^ 

537.  Into  how  many  shares  may  the  property  of  a  ship  be 
divided,  and  how  many  individuals  may  be  registered 
as  owners  ? 

Under  the  Merchant  Shipping  Act — (1)  the  property  of  a  ship 
is  divided  into  sixty-four  shares ;  and  (2)  not  more  than  thirty- 
two  individuals  can  be  registered  as  owners ;  (3)  any  number  of 
persons  not  exceeding  five  may  be  registered  as  joint  owners  of  a 
ship  or  of  a  share,  but  no  person  can  be  registered  as  owner  of  a 
fractional  part  of  a  share ;  (4)  a  body  corporate  may  be  registered 
as  owner  by  its  corporate  name.^ 

638.  How  is  the  property  of  a  ship  or  share  transferred  1 

The  property  of  a  ship,  or  of  shares  therein,  is  transferred  by 
a  bill  of  sale  by  the  registered  owner  in  the  form  prescribed  by 
the  Act,  containing  a  description  of  the  vessel  as  set  forth  in  the 
certificate  of  the  surveyor,  or  such  other  description  as  may  be 
sufficient  for  the  identification  of  the  ship ;  the  bill  of  sale  being 
executed  in  presence  of  and  attested  by  one  or  more  witnesses. 
After  it  has  been  duly  executed,  it  must  be  produced  to  the  regis- 
trar of  the  port  at  which  the  ship  is  registered,  with  a  declaration 
in  terms  of  the  Act ;  and  he  thereupon  enters  in  the  register  book 
the  name  of  the  transferee  as  owner,  and  indorses  on  the  bill  of 
sale  the  fact  of  such  entry  having  been  made,  with  the  date  and 
hour  thereof.  The  criterion  of  preference  of  bills  of  sale  is  the 
date  of*  their  record  in  the  register  book.'  An  entire  ship  may 
also  be  transferred  by  an  agent  for  the  registered  owner  in  a 
foreign  port,  in  virtue  of  a  certificate  of  sale  obtained  by  the  latter 

U7  &  18  Vict  c.  104,  §  44.  *  Ibid.  %65etteq, 

«  17  &  18  Vict.  c.  104,  §  87. 
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from  the  registrar  of  the  port  where  the  ship  is  registered,  but  the 
power  must  be  exercised  in  conformity  with  the  directions  con- 
tained in  the  certificate,  and  the  conditions  and  provisions  specified 
in  the  Act.^ 

639.  How  are  volontary  securities  over  ships  constituted; 
and  what  is  the  criterion  of  preference  in  a  competi- 
tion 1 

Securities  over  ships  are  constituted  by — 

(1.)  Mortgage  of  the  ship  by  the  owners.  It  must  be  in  the 
form  prescribed  by  the  Act,  and  registered  in  the  roister  book  of 
the  port  at  which  the  ship  is  registered,  a  memorandum  being 
made  by  the  registrar  on  the  mortgage  of  the  date  and  hour  of 
the  entry.  Mortgages  have  priority  according  to  the  date  of  their 
record  in  the  register  book.* 

(2.)  Mortgage  of  the  ship  when  in  a  foreign  port  by  an  agent 
of  the  owners.  To  entitle  an  agent  to  grant  such  securities,  the 
registered  owner  must  first  have  obtained  from  the  registrar  a 
certificate  for  that  purpose,  called  a  certificate  of  mortgage,  and 
before  such  a  certificate  is  granted,  the  owner  must  make  a  state- 
ment— (1)  of  the  name  of  the  person  by  whom  the  power  is  to  be 
exercised;  (2)  the  amount  of  charge  to  be  created,  if  that  is 
intended  to  be  limited ;  (3)  the  place  where  the  power  is  to  be 
exercised ;  and  (4)  the  endurance  of  the  power  in  point  of  time ; 
and  the  statement  of  these  particulars  is  entered  in  the  register 
book  of  the  port  where  the  vessel  is  registered.  A  record  of  every 
mortgage  made  under  the  certificate  is  indorsed  thereon  by  a 
registrar  or  British  Consular  Officer ;  and  every  mortgage  which 
is  so  registered  on  the  certificate  has  priority  over  all  mortages  of 
the  same  ship  or  share  created  subsequently  to  the  date  of  the  entry 
of  the  certificate  in  the  register  book ;  and  if  there  be  more  mort- 
gages than  one  so  indorsed,  the  respective  mortgages  claiming 
thereunder  are,  notwithstanding  any  express,  implied,  or  construc- 
tive notice,  ranked  one  before  the  other  according  to  the  date 
at  which  a  record  of  each  instrument  is  indorsed  on  the  certificate, 
and  not  according  to  the  date  of  the  instrument  creating  the 
mortgage.' 


1 17  &  18  VIot  c  104,  §§  76-81.  >  Ibid.  §§  76-80. 

s  17  ft  IS  Vict  a  104,  §§  66, 67,  69. 
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(3.)  Bond  of  bottomry,  granted  by  the  owner  for  money  lent 
to  fit  up  and  supply  the  ship  with  necessaries  before  a  voyage,  or 
by  the  master  for  repairs  and  furnishings  in  a  foreign  port.  It  is 
a  condition  of  such  bonds  that  if  the  ship  be  lost,  the  lender  shall 
lose  his  money ;  but  that  if  the  vessel  safely  reach  her  port  of 
destination,  the  money  lent  shall  be  repaid  with  a  certain  profit 
for  interest  and  risk,  called  marine  interest.  The  security  is  over 
the  ship  with  her  appurtenances,  and  when  the  bond  is  granted  by 
the  owners  themselves,  they  are  personally  bound  ;^  but  when  the 
master  borrows  money  at  marine  interest,  and  pledges  the  ship  for 
repayment,  the  owners  are  not  personally  responsible.'  Bonds  of 
bottomry  granted  by  the  owner  have  priority  according  to  their 
date ;  but  in  a  competition  among  the  holders  of  such  bonds  granted 
by  the  master,  the  last  bottomry  creditor  in  point  of  date  has  the 
preference,  because  aalvam  fecit  totius  pignoris  causam^ 

540.  What  \&  a  bond  of  respondentia  ? 

A  bond  of  respondentia  is  an  obligation  for  the  repayment  of 
money  lent  to  the  owners  of  the  cargo  at  home,  or  to  the  master 
for  repairs  and  furnishings  in  a  foreign  port;  the  borrower  is 
personally  bound,  and  also  the  cargo,  but  the  security  does  not  ex- 
tend to  the  ship,  and  the  lender,  in  consideration  of  marine  inter- 
est, runs  the  risk  of  the  loss  of  his  money  by  the  loss  of  the 
cargo.* 

641.  What  is  the  chai*ter-party  ? 

The  charter-party  is  a  contract  by  which  the  owner,  or  the 
ship's  husband  if  in  a  home  port,  or  the  master  if  in  a  foreign 
port,  freights  the  vessel  for  a  defined  voyage  for  a  certain  sum, 
engaging  that  she  shall  be  sea-worthy,  |properly  equipped  and 
manned,  and  ready  at  a  specified  port  and  time  to  receive  the 
cargo ;  that  she  shall  sail  at  the  day  appointed,  wind  and  weather 
permitting ;  and  that  the  goods  shall  be  safely  delivered  at  the 
port  of  destination,  the  dangers  of  the  seas,  &c,  being  excepted. 
On  the  other  hand,  the  freighter  engages  to  furnish  the  cargo  in 
due  time,  and  pay  the  freight.     [There  are  three  kinds  of  charter- 


1  BeU's  Prin.  452.  *  Bdl's  Prin.  456. 

s  GochiMie,  14th  Feb.  1854, 16  D.  « Ibid.  452  et  seq. 
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parties — (1)  A  demise  of  the  ship ;  (2)  a  letting  of  the  ship, 
and  the  sendee  of  the  crew ;  (3)  a  mere  contract  of  affreightment 
for  the  carriage  of  goods.    Abbott,  eleventh  edit  p.  37.] 

[642.  What  is  a  bill  of  lading  ?  Mention  some  of  its  proper- 
ties, and  state  in  what  respect  it  differs  from  a  bill  of 
exchange. 

A  bill  of  lading  is  a  document  which  the  shipmaster  grants  to 
the  shipper  of  goods,  "  acknowledging  that  goods  of  a  particular 
description  have  been  delivered  to  him  in  good  condition,  and 
binding  himself  to  deliver  them  at  the  port  of  destination,  either 
to  the  shipper  or  his  order  or  assigns,  or  to  the  bearer,  or  to  the 
consignee  or  buyer  by  name,  or  his  assignees,"  1  McLaren's  Bell's 
Com.  212.  A  bill  of  lading  is  the  ''symbol  of  the  goods  named  in 
it,  and  represents  them  while  they  are  at  sea,  so  that  by  means  of 
the  bill  of  lading  the  goods  which  it  represents  may  be  sold  or 
pledged."  A  bill  of  lading  is  transferable  by  indorsation.  But 
it  is  not  negotiable  to  the  same  extent  as  a  bill  of  exchange, 
because  the  indorsee  or  transferee  of  a  bill  of  lading  acquires  no 
better  title  to  the  goods  which  it  represents  than  the  person  had 
from  whom  he  received  it.     Craig,  6  B.  1269.] 


xni.  FACTORY. 

548.  What  is  the  nature  of  the  powers  which  a  general  factory 
confers  j  and  what  acts  require  special  authority  1 

A  giBneral  factory  confers  only  powers  of  general  management, 
and  authority  to  perform  such  acts  of  ordinary  administration  as 
are  necessary  for  the  preservation  of  the  estate.^ 

Special  powers  are  necessary — 

(1.)  To  sell,  feu,  or  purchase  heritage ;  or  to  sell  moveables  of 
great  value.' 

(2.)  To  enter  the  constituent  as  heir  to  a  succession,  so  as  to 
incur  risk  by  representation.  A  general  factory  was  formerly  held 
sufficient  to  serve  the  grantor  heir  to  a  lucrative  succession  ;*  but 
the  Service  of  Heirs  Act  [the  provisions  of  which  are  substantially 

1  Menzies  Led  454  (472).  >  Molle,  13th  Dec.  1811,  F.C. 

>  ExBk.  3,  3,  89. 
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repeated  in  the  ConBolidation  Act,  1868],  requires  that  the  petition 
for  service  shall  be  subscribed  by  the  petitioner,  "  or  by  a  man- 
datory specially  authorised  for  the  purpose/'^  A  general  commis- 
sion is  sufficient  for  the  entry  of  the  granter  as  heir  to  a  lucrative 
succession  by  a  precept  of  clare  constat. 

(3.)  To  compromise  the  principal's  claims.' 

(4.)  To  submit  them  to  arbitration.* 

(5.)  To  borrow  money  on  the  security  of  the  constituent's 
estate,  unless  where  the  loan  is  necessary  for  the  preservation  of 
the  property.* 

(6.)  To  delegate  the  factory.'^ 

(7.)  To  enter  vassals  and  to  grant  leases. 

(8.)  The  competency  of  summary  dUigence  against  the  constitu- 
ent on  a  bond  granted  by  the  factor  is  questionable,  if  the  factory 
does  not  contain  a  consent  to  the  registration  of  such  bonds,  for 
the  purpose  of  execution  against  the  constituent  himself. 

644.  How  may  a  factory  be  terminated  ? 

(1.)  By  a  direct  recal.* 

(2.)  By  granting  a  factory  to  another,  which  is  an  implied 
revocation  of  the  first.^ 

(3.)  By  the  factor's  renunciation.^ 

(4.)  By  the  death  of  the  constituent,  or  by  the  death  of  any  one 
of  them  where  there  are  several.'  But  the  factor's  acts  are  valid 
until  he  receives  authentic  notice  of  his  constituent's  death.  ^'^ 

(5.)  By  the  bankruptcy  of  the  constituent." 

(6.)  It  is  thought  that  the  permanent  insanity  of  the  constitu- 
ent operates  as  a  recall  ;^^  but  temporary  insanity  does  not  have 
that  effect" 

1  10  &  11  Vict  c.  47,  §  4.  '  Erek.  8,  8,  40. 

'  Hollingworth,    2l8t  Jan.    1818,  "  Enk.  ibid, 

F.C;  Bridges,  22nd  Nov.  1881, 10  S.  '  Stewart,  29th  Feb.  1832,  10  S. 

48.  892 ;  wv.  7th  April,  1834,  7  W.  & 

'  Livingston,  23rd  Feb.  1830,  8  a  S.  211. 
694.  ^^  GampbeU,  7th  Dec.  1826,  6  S.  86, 

«  ThomsoD,  28rd  Dea  1842,  6  D.  aff .  8  W.  &  S.  884. 
379.  ^^  Menzies  Leot  456  (474). 

>  Dempster,  18th  Feb.  1836, 14  &         ^*  PoUock,  10th  Dec.  1811,  F.C. 
521.  "  Wink,  8th  March,  1849,  11  D. 

«  Walker,  13th  Dec.  1837,  16  S.  995. 
217. 
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(7.)  By  the  death  of  the  &ctor,  or  where  there  are  several,  by 
the  death(a)  of  any  one  of  them,  if  no  quorum  is  named.\6) 

646.  In  what  cases  does  a  factor  incur  personal  responsibility 
to  third  parties) 

(1.)  He  will  be  personally  liable  for  acts  not  done  nomine 
fitctarU;  or 

(2.)  When  he  acts  ultra  vires.* 

646.  Where  the  factory  contains  a  power  of  delegation,  is  the 

principal  factor  relieved  from  responsibility  for  the 
person  whom  he  appoints  1 

Yes ;  if  he  had  reasonable  grounds  for  believing  the  sub-factor 
to  be  solvent  at  the  time  of  his  appointment' 

647.  What  degree  of  diligence  is  incumbent  on  the  factor  f 

(1)  Where  he  acts  without  recompense,  he  is  liable  only  for 
actual  intromissions,  or  for  such  diligence  as  he  employs  in  his  own 
affairs.  (2)  Where  he  exceeds  his  powers,  he  will  be  liable  for  the 
consequences  to  his  constituent ;  and  if  the  acts  done  beyond  his 
mandate  be  such  as  to  bind  his  constituent,  he  will  be  directly 
bound  to  indemnify  the  latter.  (3)  Where  he  is  remunerated,  he 
is  bound  to  act  with  the  care  and  discretion  of  a  man  of  ordinary 
prudence,  and  culpa  levia  will  ground  responsibility.^ 

1  Bnk.  8,  8,  40.  >  BeU's  Prin.  228. 

>  Enk.  8,  8,  85  ;  AuuUe,  M.  4065;  «  Enk.   8,  8,  86  and  87 ;   BeU't 

Crawford,  M.  4066.  Prin.  284. 


(a)  Or  redgnation. 

(6)  Or  if  they  are  not  appointed  to  act  in  Baooeadon. 
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I.  THE  FEUDAX  S7STEBC— CASUALTIES  OF  SXJPEBIORITT,  ETC. 

548.  Give  an  outline  of  the  origin  and  nature  of  the  Feudal 
System. 

A  resemblance  of  the  Feudal  System  is  to  be  found  in  particular 
stages  of  the  history  of  Greece  and  Rome,  and  in  the  customs  of 
various  nations  and  races  both  in  the  Old  and  in  the  New  World ; 
but  the  system,  in  its  mature  fonn,  may  be  said  to  be  the  result 
of  the  state  of  society  at  the  time  of  the  fall  of  the  Roman  Empire, 
and  the  events  which  then  took  place.  The  sevei-al  barbaric  tribes 
who  overthrew  the  empire,  having  cantoned  themselves  out  into 
the  countries  which  they  had  seized,  continued  arranged  under 
their  own  officers,  each  of  whom  had  a  separate  territory  allotted 
to  him,  on  which  he  could  retain  and  support  his  immediate  fol- 
lowers, the  laigest  allotment  being  assigned  to  the  principal 
leader ;  and  in  this  way  all  were  bound  in  allegiance,  both  to  their 
immediate  superiors  and  to  their  chief,  and  all  were  in  readiness 
to  be  called  out  to  arms  whenever  their  services  were  required. 
The  policy  of  this  system,  says  Mr.  Erskine,  was  so  universally 
approved  in  that  military  age,  that^  even  after  an  end  was  put  to 
the  reign  of  the  Lombards  in  Italy,  it  was  adopted  by  Charles  the 
Great,  and  by  most  of  the  princes  of  Europe.^  The  essential  ele- 
ments of  the  feudal  system  were  thus  Land — ^with  the  protection 
of  the  vassal  on  the  one  hand,  and,  on  the  other,  fidelity  and 
military  service  to  the  superior  of  whom  the  grant  was  held ;  and 
although  the  tenure  has  now  been  adapted,  perhaps  as  far  as  it  is 
capable  of  being  so,  to  the  wants  of  civilised  times,  the  funda- 

^  Ezdc  2,  8,  8 ;  Boes  lioct  ii.  28  et  teq.;  Meuiefl  leet  482  (502)  et  teq. 
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mental  principle  still  remains,  that  the  property  of  land  is  held 
either  directly  and  immediately  under  the  Grown,  as  paramount 
superior,  or  indirectly  under  a  Crown  vassal,  or  a  sub-vassal  in  a 
more  subordinate  degree. 

649.  Name  the  three  great  stages  into  which  the  progress 
of  feus  is  divided  by  Sir  Thomas  Craig  in  his  Jub 
Fevdale^  with  their  respective  periods  and  character- 
istics. 

(1.)  The  infancy  of  feu8 ;  when  they  were  precarious  or 
revocable  at  the  grantor's  pleasure,  which  was  their  primary 
characteristic. 

(2.)  The  childhood  of  feus;  when  they  were  for  life,  which 
prevailed  from  the  middle  of  the  seventh  till  the  end  of  the  ninth 
century. 

(3.)  The  mamhood  of  feus ;  when  they  become  hereditary. 
Under  Charlemagne  feus  were  made  descendible  to  children  and 
grandchildren  in  the  direct  line ;  and  by  the  Emperor  Conrad,  in 
1026,  they  were  made  transmissible  to  coUateralSb^ 

550.  What  are  the  date  and  contents  of  the  Styles  of  Mar- 
culfus  j  and  what  was  the  first  institute  of  the  feudal 
law ;  by  whom  was  it  compiled,  and  chiefly  from  what 
source) 

(1.)  The  Styles  of  Marculfus,  who  was  a  French  monk,  were 
published  about  the  year  660,  and  they  consiBt  of  two  books,  the 
first  containing  Preceptiones  Eegcdeg — i,e,y  royal  precepts  or  grants ; 
and  the  second,  Chartas  Pagensea — t.e.,  charters  belonging  to  the 
country,  or  writings  of  country  affairs.' 

(2.)  The  first  institute  of  the  feudal  law  was  the  ConBuetudinea 


^  Craig,  1,  4,  6  et  swq. ;  Boas  Lect. 
ii.  S8  et  nq.;  Menzies  Lect  489 
(509).  A  writer  in  the  Jowmal  of 
Juritprudence,  in  an  able  and  in- 
stractive  article  on  ''  FeudaUnn " 
(ii  220),  somewhat  facetioosly  com- 
pletes Sir  Thomas*  metaphor  thus  : — 
"The  barter  of  warlike  for  agricul- 
tural services  was  the  >act  of  teniUiy, 


lazy  and  detesting  trouble  and  per- 
sonal discomfort ;  the  receipt  of 
money  for  feu-holding  was  deerejn" 
Uide;  and  the  legislative  abolition  of 
ward-holding,  or  holding  on  condition 
of  military  service,  was  death. 

'  Ross  Lect.  il  72  ;  Menzies  Lect. 
486  (506). 
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Ftvdorum^  or  the  Book  of  the  Feus,  compiled  in  the  twelfth  cen- 
tury, chiefly  from  the  customs  of  the  Lombards.^ 

551.  What  is  the  order  in  which  the  different  authorities  on 

feudal  questions  are  resorted  tol 

(1)  Statutory  law ;  (2)  common  law ;  (3)  the  laws  and  cus- 
toms of  other  nations  observing  feudal  institutions ;  and  (4)  the 
Cansttettidines  Feudorum.* 

552.  When  was  the  feudal  system  introduced  into  Scotland ; 

and  what  cause  principally  led  to  its  extension  f 

It  is  generally  supposed  that  the  feudal  system  was  introduced 
into  Scotland  in  the  eleventh  century,  and  subsequent  to  the  Nor- 
man Conquest  The  cause  which  principally  led  to  the  extension 
of  the  system  was  the  insecurity  of  the  proprietors  of  allodial  pro- 
perty, who,  while  they  had  the  absolute  power  of  disposal,  and  re- 
cognised no  superior,  were  unable  to  defend  the  possessions  of  their 
property  against  hostile  attacks  in  an  age  of  violence,  and  were 
consequently  induced,  for  their  own  protection,  to  resign  their 
estates  into  the  hands  of  the  powerful  barons,  receiving  back  the 
lands  in  the  form  of  a  feudal  grant.  Allodial  proprietors,  also, 
whose  tiUe^eeds  had  been  lost  by  the  ravages  of  war,  or  con- 
sumed by  fire,  resigned  their  lands  into  the  hands  of  the  sovereign, 
and  obtained  a  feudal  recognition  of  their  title ;  and  a  large  ex- 
tent of  land  which  had  been  bestowed  on  the  church  was  feued 
out  to  vassals  for  an  annual  payment,  or  for  military  services.' 

553.  What  classes  of  property  are  excepted  from  the  opera- 

tion of  the  feudal  system  in  Scotland  1 

(1.)  Bights  reserved  to  the  Crown  out  of  lands  feued  to  sub- 
jects ;  as  gold  and  silver  mines,  forestry,  and  salmon  fishings. 

(2.)  The  patrimonial  estate  of  the  sovereign — ^lands,  castles, 
palaces,  kc. 

(3.)  The  principality  of  Scotland  belonging  to  the  sovereign's 
eldest  son,  as  Prince  and  Steward  of  Scotland. 

(4.)  The  Crown's  superiority  of  lands  belonging  to  subjects  in 
property. 

1  Bo«  Lect  ii.  88 ;  Menzies  Leot.  *  Boas  Lect.  ii.  16,  and  56  a  $eq.; 

490  (610).  DnTs  Feud.  Conv.  41,  48  ;  MemiM 

>  Menzies  Lect  494  (514).  Lect  490  (510). 
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(5.)  Church  property — churches,  churchjards,  manBes  and 
glebes. 

(6.)  Lands  in  Orkney  and  Shetland  held  by  udal  tenure.* 

654.  What  was  the  ancient  method  of  constituting  the  feudal 
relation,  and  what  were  the  progressive  steps  leading 
to  the  modem  form  of  investiture  1 

(1.)  The  feudal  relation  was  anciently  constituted  by  the 
superior  in  person  delivering  possession  to  the  vassal  upon  the 
ground  of  the  feu,  in  presence  of  the  pcvrea  curice^  which  was 
called  the  proper  inveaiUwre,  Although  writing  was  not  neces- 
sary, sometimes  the  superior,  after  the  ceremony,  delivered  to  the 
vassal  a  hreve  teatcUum,  attesting  the  fact  of  delivery. 

(2.)  As  the  personal  attendance  of  superiors  was  not  always 
convenient,  the  practice  was  introduced  of  their  executing  a  man- 
date or  precept  before  possession  was  given,  directing  their  com- 
missioner or  bailie  to  invest  the  vassal ;  and  the  investiture  was 
completed  by  the  delivery  of  possession  to  him  in  virtue  of  the 
precept  But  the  precept  was  no  evidence  of  the  right,  unless  the 
bailie's  seal  was  appended  to  it,  in  token  of  possession  having 
been  given,  or  unless  the  bailie  gave  a  separate  certificate  attest- 
ing the  fact  of  delivery.  This  was  termed  the  improper  investi- 
ture* 

(3.)  The  next  step  was  the  charter,  with  a  separate  precept, 
and  afterwards  the  charter  and  precept  combined,  followed  by 
symbolical  delivery,  which  was  attested  by  the  instrument  of 
sasine. 

(4.)  The  institution  of  the  registers  for  publication  was  the 
next  advance  towards  the  modem  form  of  investiture,  one  of  its 
essential  elements  having  been  thereby  introduced.  Thus  the  re- 
quisites of  investiture  at  this  stage  were — (1)  the  grant ;  (2)  sym- 
bolical delivery  on  the  ground ;  (3)  evidence  of  delivery  by  the 
instrument  of  sasine ;  and  (4)  publication  of  the  right  by  regis- 
tration. 

(5.)  Symbolical  delivery  was  abolished  by  the  Infefbment  Act 
of  1845. 

(6.)  By  the  Titles  to  Land  Act,  1858,  the  sasine  was  dispensed 

^  Enk.  2,  8,  8  ;  Menzies  Leet  496  ■  Bon  Lect  IL  120 ;  Menziet  Leot 

(516).  608  (628). 
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with,  and  registration  of  the  charter  introduced  as  an  equivalent ; 
80  that  the  requisites  of  a  complete  investiture  now  are — (1)  the 
grant ;  and  (2)  publication  of  it  by  registration.  [The  provisions  of 
the  1858  and  1860  Acts  are  substantially  re-enacted  by  the  Con- 
solidation Act] 

565.  Enumerate  the  feudal  holdings,  and  mention  which  of 
them  still  subsist  1 

There  were  originally  five  kinds  of  holding,  viz. — (1)  ward- 
holding  j(a)  (2)  feu;  (3)  blench;  (4)  burgage;  and  (5)  mortifica- 
tion.    Of  these,  feu,  blench,  and  burgage  alone  subsist. 

(1.)  Ward-holding,  the  ancient  military  holding,  was  once  the 
prevailing  tenure  of  the  feudal  law,  so  that  when  no  holding  was 
expressed^  ward  was  presumed.  The  reddendo,  or  fixed  return, 
expressed  in  the  grants  was  servitia  9ol%ta  et  conauetOy  being 
military  and  personal  service&(6)  This  holding  was  abolished  by 
the  Act  20  Geo.  EL  c.  50. 

(2.)  Feu-holdings  now  the  prevalent  tenure,  is  where  lands  or 
other  feudal  property  are  granted  in  perpetuity  for  a  reddendo  of 
money,  grain,  or  agricultural  services. 

(3.)  Blench-holding,  originally  the  holding  expressed  in  grants 
bestowed  ob  prasclara  in  remptMicam  merita  et  pariam  beUo  gloriam, 
is  where  the  reddendo  is  nominal  or  illusory,  as  a  pair  of  gilt  spurs, 
a  pound  of  wax,  or  a  penny,  ai  peUUur  tantvm.  In  other  respects 
it  resembles  feu-holding. 

(4.)  Burgage  is  a  species  of  military  holding,  peculiar  to  royal 
burghs.  The  sovereign  is  superior,  each  proprietor  holding  directly 
of  the  Crown  for  the  service  of  watching  and  warding,  the  magis- 
trates being  the  Crown's  commissioners  in  renewing  investitures. 
[The  Conveyancing  Act,  1874',  enacts,  section  25 — "there  shall 
not,  after  the  commencement  of  this  Act,  be  any  distinction 
between  estates  in  land  held  burgage  and  estates  in  land  held  feu, 
in  so  £eu:  as  regards  the  conveyances  relating  thereto,  or  the  com- 
pletion of  titles."     Burgh  registers  are  retained.] 


(a)  AIbo  Booeage.    See  note  (6),  below. 

(6)  As  the  militazy  aerviee  ineombent  on  the  Tiaaal  in  waid-holding  inter- 
fered with  agrioultore,  landholders,  to  remedy  the  inconvenience,  made  grants 
of  small  parcels  of  land  on  condition  that  the  grantee  should  cnltivate  and  sow 
the  granter's  lands  retained  in  his  own  possession.   The  holding  in  these  grant 
was  called  Socoage )  Ersk.  1, 1,  86,  and  2,  4,  6. 
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(5.)  Mortificatioii  was  a  kind  of  religious  holding,  chiefly  used 
in  making  grants  of  land  to  the  church,  or  in  the  endowing  of 
hospitals,  dec.,  the  reddendo  being  preeea  et  lacrymas.  This  tenore 
was  aholished  at  the  Reformation,  and  mortified  lands  were  trans- 
ferred to  the  Grown.  ^ 

666.  Giro  a  definition  of  the  word  "  fen,''  and  state  the  sap- 
posed  origin  of  the  term. 

A  feu  is  a  grant  of  lands,  or  other  property  connected  with 
land,  in  perpetuity,  on  condition  of  the  grantee  rendering  an 
annual  or  periodical  return  of  some  description  to  the  granter,  the 
radical  right  remaining  with  the  latter.  The  origin  of  the  term 
is  disputed,  some  deriTing  it  fromjides,  and  others  tracing  it  to  the 
Norse,  "fee"  a  reward,  and  "odh^"  property.  Sir  Thomas  Craig 
gives  a  derivation  which  appears  to  have,  at  least,  the  merit  of 
being  the  most  fanciful,  namely,  the  initial  letters  of  the  words 
composing  the  oath  of  fidelity,  Fidelia  ero  vhique  domino  vero  meo, 
F,  e,  u.  d.  u.  m} 

6S1,  What  is  the  meaning  of  the  terms  dominium  directum, 
and  dominium  utile  f 

The  dominium  directum  is  the  superiority,  or  the  radical  right 
which  remains  with  the  superior  after  the  constitution  of  a  feudal 
grant.     The  dominium  uiUe  is  the  property,  or  the  vassal's  estate. 

668.  Of  what  does  the  superior's  estate,  or  diminium  directum, 
consist) 

The  superior's  estate  consists  of — (1.)  The  radical  right  to  the 
lands;  in  virtue  of  which,  on  certain  events,  he  may  re-acquire 
the  full  right  of  property. 

(2.)  The  feu  or  blench  duties,  or  lawful  services  stipulated  for 
in  the  charter. 

(3.)  The  casualties  of  superiority.*  [By  the  Conveyancing 
Act^  1874,  section  23,  it  is  enacted  that,  in  feus  granted  after  the 
commencement  of  the  Act^  '<  it  shall  not  be  lawful  to  condition  or 
stipulate  for  any  casualty  to  be  paid  on  the  succession  of  an  heir 

1  Enk.  2,4,1,  et  eeq, ;  BeU*s  Frin.      45 ;  Mendes  Lect  499  (619) ;  Cnig, 
680  i  Mensies  Lect  501  (621).  1,  9,  2. 

«  Erek.  2,  8,  7 ;  DuflTi  Feud.  Conv.  »  BeU'g  Prin.  690. 
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or  the  acquisitioii  of  a  singolar  sucoesaor,  or  in  any  way  except  at 
fixed  intervals."] 

559.  Of  what  does  the  yassal's  estate,  or  dominium  utile 

consist  1 

The  vassal's  estate  consists  of  the  right  of  property  and  exclu- 
sive use  of  the  lands,  and  the  pertinents,  whether  above  or  below 
the  surface,  with  the  absolute  power  of  disposal,  and  all  the  legal 
privileges  belonging  to  the  lands ;  but  the  vassal  acquires  no  right 
to  the  regalia,  unless  expressly  granted  to  him. 

560.  Enumerate  the  casualties  of  superiority ;  and  mention 

which  of  them  still  subsist 

(1.)  Ward ;  by  which  the  superior  was  entitled  to  the  full  rent 
of  the  lands  after  the  vassal's  death,  during  the  heir's  minority ; 
because  the  heir  in  that  period  was  incapable  of  performing  mili- 
tary service.  It  was  sometimes  restricted  by  the  investiture  to  a 
certain  sum,  to  be  paid  annually  by  the  minor  heir,  in  place  of  the 
full  rents.  This  was  called  ta<ced  ward,  and  when  not  restricted  it 
was  termed  simple  ward. 

(2.)  Becognition ;  which  was  the  forfeiture  of  the  lands  to  the 
superior  in  the  event  of  the  vassal  alienating  more  than  the  half 
of  them  to  a  stranger,  without  the  superior's  consent. 

(3.)  Marriage ;  which  arose  from  the  superior's  right  to  choose 
a  wife  for  his  vassal  and  entitled  him  to  a  sum  equal  to  a  suitable 
tocher,  called  the  single  avail  of  marriage,  if  the  vassal  accepted 
of  the  superior's  choice,  or  married  without  his  interference.  If 
the  vassal  rejected  the  wife  selected  for  him  by  the  superior,  the 
latter  was  entitled  to  double  the  amount  of  a  suitable  tocher, 
called  the  datible  avail, 

(4.)  Disclamation ;  by  which  a  vassal  forfeited  his  whole  feu 

to  the  superior,  if  he  disowned  or  disclaimed  him  as  to  any  part  of 

it. 

(5.)  Purpresture ;  which  involved  a  forfeiture  of  the  whole  feu, 

and  was  incurred  by  the  vassal  encroaching  upon  any  part  of  the 

superior's  property. 

The  first  three  casualties  above  enumerated  were  abolished  by 
20  Geo.  II.  c.  50,  and  the  fourth  and  fifth  have  been  long  in  des- 
uetude.    The  following  are  the  subsisting  casualties  : — 

(1.)  Irritancy  of  the  feu  ob  non  aolfitum  caaumem;  which  in- 
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volves  a  tinsel  or  forfeiture  of  the  feu  by  the  vassal  neglecting  to 
pay  the  feu-duties  for  two  full  years.  Before  the  Act  1597,  c.  250, 
it  was  not  unusual  to  introduce  this  irritancy  into  the  title,  but  by 
that  statute  it  was  made  a  condition  of  all  feus,  it  being  thereby 
declared  that,  if  the  feu-duty  remain  unpaid  for  two  full  years,  the 
vassal  should  amit  and  tyne  his  feu  in  the  same  manner  as  if  there 
had  been  an  irritant  clause  in  the  right. 

(2.)  Non-entry ;  which  arises  from  the  superior's  right  to  have 
a  vassal  feudally  vested,  and  is  incurred  through  the  heir^s  neglect- 
ing to  renew  the  investiture  after  his  ancestor's  deatL  By 
ancient  usages  the  feu  was  forfeited  to  the  superior  if  the  heir 
neglected  for  a  year  and  day  to  enter  after  the  vassal's  death.  The 
non-entry  duties  exigible  by  modem  practice  are — (1)  before  cita- 
tion in  an  action  of  declarator  of  non-entry,  the  feu-duties  in  feu- 
holdings  ;  the  retoured  duties  in  blench-holdings ;  and  one  per 
cent,  of  the  valued  rent  in  Grown-holdings  changed  from  ward  to 
blench;  and  (2)  after  citation,  the  fuU  rents,  whatever  be  the 
nature  of  the  holding.  But  if  the  vassal  can  plead  a  reasonable 
excuse  for  the  delay,  he  will  not  be  subjected  in  payment  of  the 
full  rents,  which  are  ususlly  awarded  only  from  the  date  of  the 
decree.  [Non-entry  is  abolished  by  the  Conveyancing  Act,  1874, 
§  4,  sub-sec.  4,  and  a  form  is  provided  (Schedule  B)  of  a  Summons 
of  Declaration  for  payment  of  a  casualty.] 

(3.)  Belief;  which  is  the  consideration  or  price  paid  by  the 
vassal's  heir  to  the  superior  for  granting  a  renewal  of  the  investi- 
ture, on  the  death  of  the  ancestor,  being  a  year's  feu  or  blench 
duty,  in  addition  to  the  duty  payable  for  the  year.  [See  as  to 
feus  after  Ist  October,  1874,  Ans.  558.] 

(4.)  Composition ;  which  is  the  consideration  paid  by  a  singu- 
lar successor  for  an  entry,  being  a  year's  rent,  under  deduction — (1) 
of  the  feu-duty  and  annual  burdens  imposed  with  the  superior's 
consent ;  (2)  of  a  reasonable  allowance  for  annual  repairs ;  (3)  of 
public  burdens ;  and  (4)  one-fifth  for  teind,  when  the  superior  is 
not  proprietor  of  the  teindB.(c)  [See  as  to  feus  after  Ist  October, 
1874,  Ana  558.] 


(e)  In  reference  to  the  casoAltiee  of  relief  and  oompontion,  the  case  of 
Dixon,  Srd  March,  1858,  20  D.  721,  may  be  mentioned.  Here  a  property  was 
bought  for  a  price,  either  to  be  conTerted  into  a  fea-duty  or  partly  to  be  paid, 
the  traniaction  to  take  the  ihape  of  a  fen-contract,  bat  to  be  dealt  with  on  the 
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(5.)  Escheat ;  which  is  a  forfeiture  of  the  vassal's  liferent  of 
the  feu,  and  arises — (1)  by  sentence  of  death  and  escape ;  and  (2) 
hj  the  vassal's  remaining  a  year  and  day  at  the  horn  unrelazed 
after  denunciation  for  a  crima  The  liferent  falls  to  the  superior, 
except  where  the  denunciation  proceeds  upon  treason  or  rebellion, 
in  which  case  the  fee,  as  well  as  the  liferent,  is  forfeited  to  the 
Orown.\(^ 

661.  Is  there  any  distinction  betwixt  the  legal  and  a  con- 

ventional irritancy  ob  non  soliUum  canonem,  with 
respect  to  the  vassal's  right  of  purgation  1 

It  is  a  general  rule  that  irritancies  are  purgeable  before  decree 
of  declarator  is  extracted ;'  but  in  the  case  of  a  strict  conventional 
irritancy  in  a  feu-charter,  puigation  may  not  be  allowed  at  the 
bar,  without  at  least  some  justification  or  colourable  excuse  for 
the  delay. '(a) 

662.  Where  a  superior  insists  on  forfeiture  of  the  feu,  may 

he  also  claim  the  arrears  of  feu-duty  ? 

No ;  because,  by  decree  of  declarator  of  tinsel,  the  feu  is  anni- 
hilated, and  the  ground  of  the  claim  for  arrears  removed.^(/) 

^  Enk.  2,  6,  5,  et  teq.;  Enk.  Frin.  '  Erak.   2,  5,  27  ;  MenzieB  Loot. 

2,  6,  2  e«  aeq.;  BeU's  Prin.   701   et      504  (524). 

teg.;    Menzies    Lect.    508    (528)    et  «  M'Vicar,    M.  15095 ;   Maga.  of 

$eq.  Edm.  16th  May,  1884,  12  S.  593. 

*  Mora's   Notes,  80,  206  ;   BeU's 
Prin.  701.  

footing  of  a  purchase.  Held  that  the  entry  of  heirs  and  singular  suooessors 
must  be  taxed  at  a  nominal  sum,  but  the  purchaser  to  relieve  the  seller  of  the 
feu-duty  and  other  prestations  exigible  from  him  by  his  superior. 

(d)  This  escheat  is  called  liferent,  to  distinguish  it  from  smgle  escheat, 
which  applies  to  moyeables.  The  incurring  of  this  forfeiture  does  not  affect 
the  vassal's  right  to  the  fee  or  his  power  of  disposing  of  it,  in  so  far  as  he  can 
do  BO  without  prejudice  to  the  rights  of  those  who  may  have  an  interest  in  Ids 
single  or  liferent  escheat ;  Macrae,  22nd  Nov.  1886, 15  D.  54  ;  aff.  on  appeal, 
MOi.  k  Bob.  645. 

(e)  A  decree  obtained  under  the  statute  alone  (the  opportunity  of  purging 
at  the  bar  having  been  neglected)  cannot  afterwards  be  reduced  on  tender  of 
payment ;  BaUenden,  M.  7252. 

(/)  He  can  claim,  however,  a  composition,  previously  incurred,  for  an 
entty  though  the  charter  had  not  been  taken  out;  Mags,  of  Edinburgh, 
ittpra,  note  4. 
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563.  In  what  cases  are  the  lands  in  non-entry  9 

(1.)  Where  the  vassal's  heir  neglects  to  renew  the  investiga- 
ture  after  his  ancestor's  death.(^)  [Infeftment  now  implies  entry 
with  the  nearest  superior,  Conveyancing  Act,  1874,  §  4 ;  sub-sec. 
2  and  by  §  4,  sub-sec.  4,  it  is  enacted  that  no  lands  after  Ist 
October,  1874,  are  to  be  deemed  to  be  in  non-entry. 


ig)  It  does  not  seem  to  be  settled  whether  or  not  buids  held  by  heizs- 
portioners  fall  partially  into  non-entry  on  the  death  of  one  or  more  of  them  ; 
bnt  on  the  principle  that  the  superior  is  entitled  to  have  a  vassal  entered,  and 
the  analogotiB  case  of  pro  indivito  propiietors  (Soott,  18th  July,  1868, 1  M'P. 
1164),  it  should  rather  seem  that  they  do. 

By  6  Geo.  lY.  c.  86,  the  trustees  for  public  buildings  were  empowered  to 
purchase  property  in  Edinburgh  for  the  accommodation  of  the  courts,  and  a 
statutory  form  of  conveyance  was  appointed,  which,  being  registered,  should 
be  "  a  complete  bar  to  all  other  rights,  titles,  trusts,  and  interests  and  in- 
cumbrances to,  in,  or  upon  the  same  whatsoever."  Held  that  such  a  con- 
veyance did  not  extinguish  the  estate  of  the  superior  where  the  party  granting 
the  conveyance  had  right  only  to  the  dominium  tUile,  bnt  that  it  left  the 
dominium  directum,  with  all  its  profits  and  casualties,  entire,  and  therefore 
that  on  the  death  of  the  vassal  the  subjects  were  in  non-entiy;  Mags,  of 
Edinburgh,  8th  June,  1860,  22  D.  1160. 

By  the  18  Vict.  c.  18,  it  is  provided  (§  1)  **  that  wherever  heritable  pro- 
perty, consisting  of  lands  or  houses  in  Scotland,  has  been  or  may  be  hereafter 
acquired  by  any  congregation  or  society  or  body  of  men  associated  for  religious 
purposes,  or  for  the  promotion  of  education,'*  as  a  place  of  worship,  manse, 
school,  schoolmaster's  house,  college,  seminary,  or  hall  for  the  transaction  of 
the  business  of  such  congregation  or  society,  &c;  and  where  the  conveyance  or 
lease  is  taken  to  the  managers,  &c.,  of  such  congregation,  &c.,  or  trustees  for 
the  time  being,  such  title  shall  not  only  vest  the  parties  named  therein  in  the 
lands,  &c.,  thereby  conveyed  or  leased,  but  shall,  after  their  death  or  resigna- 
tion, effectually  vest  their  successors  in  office  for  the  time  being  in  such  lands, 
Ac.,  "and  that  without  any  transference,  assignment,  conveyance,  or  other 
transmission,  or  renewal  of  tiie  investiture  whatsoever."  By  §  2  it  Is  provided 
that,  where  not  otherwise  arranged,  *'  it  shall  be  lawful  for  tiie  superior,  at  tlie 
death  of  the  existing  vassal  in  such  heritable  property,  and  at  the  expiration 
of  every  period  of  twenty-five  years  thereafter,  so  long  as  such  heritable  property 
shall  belong  to  or  be  hcdd  for  behoof  of  such  congregation,"  fta,  to  demand  "  a 
sum  corresponding  to  the  casualty  or  composition,  if  any  such  shall  in  the  circum- 
stances be  due,  which  would  have  been  payable  upon  the  entry  of  a  singular 
successor  therein,"  and  that  In  full  of  all  casualties  of  entry  and  composition. 
If  the  composition  is  not  taxed,  and  the  property  Is  not  situated  in  or  in  the 
immediate  vidnity  of  a  town  or  village,  the  casualty  or  composition  payable 
therefor  is  held  to  be  the  annualrent  or  value  of  the  land,  If  let  as  an  agri- 
cultural subject.     By  the  Titles  to  Land  (Scotland)  Act,  1860,  S  82,  the 
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(2.)  Where  the  heir's  service  and  infeflment  are  reduced. 

(3.)  The  lands  continue  in  non-entiy  where,  after  the  vassal's 
death,  the  heir  or  a  singular  successor  has  obtained  a  precept  or 
charter(A)  from  the  superior,  but  delays  to  take  infefbment  on  it, 
or  to  record  it  in  the  Register  of  Sasines. 

(4.)  It  is  said  that  the  non-entry  duties  are  exigible  where  the 
vassal  has  resigned  infavorem^  but  the  new  vassal  does  not  take 
infeftment  on  the  charter.^ 

564.  In  what  circumstances  was  non-entry  excluded  1 

(1.)  During  the  life  of  the  last  entered  vassal,  although  he 
has  been  divested  of  the  dominium  utile  by  a  feudalised  convey- 
ance. 

(2.)  Where  the  lands  are  subject  to  terce,  non-entry  is 
excluded  after  the  husband's  death  to  the  extent  of  a  third 
during  the  life  of  the  widow;  and  where  subject  to  courtesy, 
it  is  excluded  after  the  wife's  death  as  to  the  whole  during  the 
husband's  lifa 

(3.)  By  an  infefbment  in  conjunct  fee  and  liferent,  granted  by 
a  husband  to  his  wife,  and  confirmed  by  the  superior,  non-entry 
is  excluded  until  the  death  of  the  survivor. 

(4.)  Where  the  lands  have  been  conveyed  by  the  fiar  under 
burden  of  a  reserved  liferent,  non-entry  is  excluded  during  his 
life.(t) 

(5.)  Non-entry  duties  are  not  exigible  when  the  superior  is  in 
non-entry,  or  has  refused  to  give  an  entry. 

(6.)  It  is  doubtfal  whether  non-entry  is  excluded  by  a  sub-feu 
confirmed  by  the  superior.' 

1  Enk.  2,  6,  SO  ;  2,  7;  24 ;  BeU'a  >  Enk.  2,  6,  44,  45;  Duff's  Feud. 

Prin,  706.  Conv.  477. 


provisions  of  the  Act  above  referred  to  are  extended  "  to  all  tmsts  for  the 
maintenance,  support,  or  endowment  of  ministers  of  religion,  missionaries,  or 
schoohnasters,  or  for  the  maintenance  of  the  fabric "  of  places  of  worship, 
manses,  schools,  &c.,  and  declared  to  apply  to  the  Established  and  all  other 
Presbyterian  churches  in  Scotland.    [See  the  Consolidation  Act  of  1868,  §  26.] 

{h)  Or  writ. 

(•)  In  this  case,  the  fiar  being  assumed  to  be  alive,  the  lands  are  not  in 
non*entry. 
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II.    ORIOINAL  CHARTER. 

666.  Enumerate  the  clauses  of  the  charter, 

r  (1)  The  narratiye,  containing  the  names  of  the  granter  and 
grantee,  and  cause  of  granting;  (2)  the  dispositire  clause,  con- 
taining the  words  of  conveyance  [the  word  ''  dispone  "  is  not  now 

essential,  though  in  practice  retained  (Conreyancing  Act,  1874, 
§  27)],  the  destination  to  heirs,  the  description  of  the  subjects,  and 
the  reservations,  burdens,  and  conditions ;  (3)  the  term  of  entry  y 
(4)  the  tenendcu ;  (5)  the  reddendo  y  (6)  assignation  of  writs  ;{k) 
(7)  assignation  of  rents;  (8)  obligation  to  free  and  relieve  the 
grantee  of(Q  public  burdens;  (9)  clause  of  warrandice;  (10) 
clause  of  registration;  (11)  precept  of  sasine  (now  unnecessary) ; 
(12)  testing  clause.^ 

666.  What  is  the  ruling  clause  of  a  conveyance  of  heritage, 

and  what  is  essential  in  it  \(m) 

The  dispositive  is  the  ruling  clause ;  it  must  contain  words  of 
conveyance  de  presenU,  and  the  word  "  dispone "  appears  to  be 
indispensable. '(m)  [Section  27  of  the  Oonveyandng  Act,  1874, 
enacts  that  '*  it  diall  not  be  competent  to  object  to  the  validity  of 
any  deed  or  writing  as  a  conveyance  of  heritage,  coming  into 
operation  after  the  passing  of  this  Act,  on  the  ground  that  it  does 
not  contain  the  word  'dispone' :  provided  it  contains  any  other 
word  or  words  importing  conveyance  or  transference,  or  present 
intention  to  convey  or  transfer."] 

667.  What  is  the  effect  of  the  omission  of  the  words  '*  heirs 

and  assignees"  in  the  destination  of  the  charter  ? 

1  Jur.  St.  L  11.       >  OgUvie,  M.  8840,  a£  1  Ron  Lead.  Ou.,(»)  1  et  Mg.(o) 


(k)  Bat  only  to  the  effect  of  maintaining  and  defending  the  Tanal's  right. 

(l)  This  obligation  shonld  include  also  feu-duties  and  casualties  payable  to 
the  granter^B  superiors. 

(m)  This  question  and  answer  altered  from  original. 

(n)  Land  Rights,  IS  et  uq. 

(o)  See  also  Galloway,  12th  Jan.  1802,  F.C.,  and  Lord  Meadowbank*s 
opinion,  reported  8rd  Maroh,  1815,  Hamilton,  F.C. :— "  If  there  is  a  word  in 
Soots  law  language  which  is  technical,  it  is  dupone"  &c. ;  also  Crawford,  14th 
Jan.  1774,  and  Henderson,  10th  June,  1795,  F.C. 
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Anciently,  fees  were  personal,  unless  heirs  were  expressed, 
and  inalienable  without  the  superior's  consent,  but  they  are  now 
hereditary  and  transmissible  without  express  mention  of  heirs  and 
assignees.^ 

668.  Where  the  real  proprietor  executes  only  as  ccnsenJter  a 
charter  by  one  who  had  no  right  to  i^e  lands,  Is  the 
deed  an  effectual  conveyanoe  t    State  the  reason. 

It  has  been  held  that  the  consent  of  the  proprietor  to  a  dis- 
position a  non  domino  implies  a  conveyance  of  the  property,  on  the 
principle  that  such  consent  can  have  no  other  intention  or  mean- 
ing;' but  this  doctrine  is  doubted  by  Baron  Hume;'(p)  and  in 
any  view,  it  would  be  highly  improper  to  take  a  charter  in  that 
form,  because  there  is  no  implied  warrandice  against  a  consenter, 
and  consequently  he  is  not  barred  from  insisting  in  rights  which 
may  subsequently  emerge  in  his  fieiyour,  although  injurious  to  the 
grantee.^ 

569.  What  is  the  effect  of  a  consent  by  an  heritable  creditor 
in  a  conyeyance  by  the  true  owner  1 

Consent  by  an  heritable  creditor  imports  only  non  repugnanUa, 
and  that  he  will  not^  on  the  ground  of  the  debt,  compete  with  the 
purchaser,  but  allow  him  a  preference  to  the  consenter's  rights, 
though  otherwise  they  might  be  preferable  to  those  acquired  by 
the  purchaser.  But  it  does  not  imply  a  conveyance  (r)  of  the 
creditor's  debt  to  the  purchaser,  or  a  right  to  use  it  in  support  of 
his  own  title.* 

670.  A  married  woman,  who  had  consented  to  her  husband's 
disposition   of  lands   to   a   purchaser,   subsequently 


1  Duff's  Fend.  Conv.  61.                           *  Stuart,  M.  7762 ;  Mencies  Leot 
s  Bachan,  M.  6528 ;  MoTmaey,  29th      518  (581). 
Not.  1808  ;  Home  287.                               "  Buchan,  M.  6529. 
■  Home  287.  

(j>)  The  doctrine  is  expressly  laid  down  by  Stair,  2, 11,  7,  who  refers  to 
Craig;  and  Hmne,  in  the  passage  referred  to,  concludes — "Probably,  how- 
ever, the  present  case,  joined  to  Lord  Stair's  opinion,  and  that  also  of  Kilker* 
ran,  who  transiently  delivers  the  same  law  (p.  279,  No.  2),  ought  to  lay  this 
question  to  rest.'* 

(r)  Kor  an  obligation  to  grant  a  conveyance. 


272  ORIGINAL  CHARTEB. 

acquired  from  a  third  party  a  preferable  right  of 
liferent,  secured  out  of  the  same  lands  upon  which 
she  was  inf eft  before  the  disponee ;  Is  her  right  pre- 
ferable to  the  purchaser's  1 

The  wife's  liferent  is  preferable;  because  being  a  consenter 
she  was  not  the  author  of  the  purchaser's  right ;  and  consequently 
the  rule  jus  auperveniena  auUori  aecreacU  auccessorij  is  not  appli- 
cable.^ 

671.  Where  the  disponer  alleges,  after  delivery  of  the  char- 

ter, that  the  price  has  not  been  paid,  How  is  the  alle- 
gation to  be  proved ) 

It  can  be  proved  only  by  the  writ  or  oath  of  the  disponee ;' 
but  if  the  disponee  admits  that  the  price  was  not  paid  at  the  time, 
he  must  prove  actual  payment.' 

672.  On  the  fedlure  of  heirs,  does  the  estate  revert  to  the 

superior  ] 

On  the  failure  of  heirs  the  estate  falls^to  the  Crown  as  uUimua 
hoBftea ;  the  superior,  by  completion  of  the  vassal's  title,  being  for 
ever  divested  of  the  grant,  unless  it  contains  a  clause  of  return. 

[673.  State  generally  the  provisions  of  the  various  Titles  Acts, 
1874,  with  respect  to  the  description  of  the  lands  in 
conveyances. 

The  first  enactment  allowing  description  by  reference  was  in  the 
1858  Act.  The  leading  requisites  in  it  were  specification  of — (1) 
^'  The  leading  name  or  names,  or  other  short  distinctive  descrip- 
tion; (2)  the  county  or  parish,  or  supposed  parish;  (3)  a  reference 
to  a  prior  recorded  conveyance,  containing  a  particular  description 
in  the  manner  prescribed  by  a  schedule  to  the  Act.  The  Act  of 
1860  repealed  this  enactment;  made  it  unnecessary  to  specify 
'  the  leading  name,'  ibc.,  and  not  requisite  to  give  the  parish,  but 


1  Forbes,    M.    6524 ;    Stuart,   M.  *  Goidon,  11th  June,  1833,  11  S. 

7762.  696. 

>  HotBon,  7th  June,  1881,  9  &  685. 
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only  the  county  or  burgh,  and  a  reference  to  a  recorded  deed. 
The  Consolidation  Act,  1868,  substituted  for  the  provisions 
of  the  Act  of  1860  the  following  poiuts  : — (1)  Some  leading 
name  or  names,  or  some  other  distinctive  description  \  (2)  name 
of  county  or  burgh ;  (3)  reference  to  a  recorded  deed  or  instru- 
ment The  Conveyancing  Act,  1874,  §  61,  repeals  the  provision 
of  the  Consolidation  Act,  and  provides  that  where  lands  have 
been  particularly  described  in  any  conveyance,  &c.,  relating  thereto, 
recorded  in  the  appropriate  register  of  sasines,  it  is  not  to  be 
necessary  in  any  subsequent  conveyance,  &c.,  referring  to  the 
whole  or  any  part  of  such  lands,  to  repeat  the  particular  descrip- 
tion of  the  lands ;  but  it  is  to  be  sufficient  to  specify  the  name  of 
the  county,  and  where  the  lands  were  held  by  burgage  or  by  any 
similar  tenure,  the  name  of  the  burgh  and  county  in  which  the 
lands  are  situated,  and  to  refer  to  the  particular  description  of 
such  lands  as  contained  in  such  prior  conveyance,  <bc.,  iso  recorded 
in  or  as  nearly  as  may  be  in  the  form  of  Schedule  (O).  The 
reference  in  any  such  subsequent  conveyance,  d^c,  is  to  be  held  to 
be  equivalent  to  the  particular  description  contained  in  such  prior 
conveyance,  &c.  It  is  also  made  incompetent  to  object  to  descriptions 
by  reference,  on  the  ground  of  non-compliance  with  the  repealed 
section  of  the  Consolidation  Act,  provided  they  embrace  the 
requisites  of  the  Conveyancing  Act] 

[574.  State  shortly  the  provisions  of  the  Consolidation  Act, 
§  13,  as  to  designing  lands  by  a  "general  name." 

(1)  Where  several  lands  are  comprehended  in  one  conveyance 
in  favour  of  the  same  person  or  persons,  it  is  to  be  competent 
to  insert  a  clause  declaring  that  the  whole  lands  conveyed, 
and  therein  particularly  described,  shall  be  known  in  future 
by  one  general  name;  (2)  on  the  conveyance  containing  such 
clause,  or  on  an  instalment  following  thereon,  and  containing 
such  particidar  description  and  clause,  being  recorded  in  the 
appropriate  register  of  sasines,  it  is  to  be  competent  in  all  subse- 
quent conveyances,  <&c.,  of  or  relating  to  such  several  lands,  to  use 
the  general  name  specified  in  such  clause;  (3)  provided  that 
reference  is  made  in  such  subsequent  conveyances,  ^.,  to  a  prior 
conveyance,  &c.,  in  which  such  particular  description  and  clause 
are  contained ;  (4)  provided  also  that  it  is  not  to  be  necessary  in 
such  clause  to  comprehend  under  one  general  name  the  whole  lands 

T 
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contained  in  the  conveyance  in  which  such  clause  is  inserted,  but 
that  it  is  to  be  competent  to  comprehend  certain  lands  under  one 
general  name,  and  certain  other  lands  under  another  general 
name,  it  being  clearly  specified  what  lands  are  comprehended 
under  each  general  name;  (5)  such  reference  is  to  be  in  or  as 
nearly  as  may  be  in  the  terms  set  forth  in  Schedule  (G)  annexed 
to  the  Act.] 

675.  Was  it  necessary  in  all  cases,  before  the  Titles  to  Land 
Act  came  into  operation,  to  insert  a  particular  descrip- 
tion of  the  lands  in  the  charter,  in  order  directly  to 
obtain  a  real  right  under  it) 

In  the  general  case  it  was  necessary  to  insert  a  particular  de- 
scription ;  but  it  was  not  requisite  in  conveyances  of  baronies  or 
old  estates  which  had  not  been  subdivided,  in  which  cases  the 
general  name  was  sufficient.  A  real  right  ooidd  be  completed  on 
a  general  conveyance  of  all  lands  belonging  to  the  grantor,  if  it 
contained  a  precept  of  sasine,  by  producing  to  the  notary  the 
grantor's  infeftments.^(2;) 

576.  Is  it  necessary  to  name  the  parish  and  county  in  which 

the  lands  are  situated  in  describing  them  in  a  convey- 
ance? 

It  is  not  necessary  where  the  full  description  is  given  ;(a)  but 
where  the  lands  are  described  by  their  leading  names,  and  by  re- 
ference to  a  prior  recorded  writ,  in  terms  of  the  provisions  of  the 
Titles  to  Land  Act,  the  name  of  the  parish  and  county  is  indis- 
pensable. (6).  [The  parish  is  now  unnecessary.  See  Answer 
572.] 

577.  What  is  a  clmrta  extensa ;  and  how  may  it  be  consti- 

tuted 1 

^  DuATb  Feud.  Conv.  62 ;  MeiudeB  Lect.  520  (641) ;  see  Ana.  644. 


(e)  ProTided  they  were  read  and  published  and  stated  in  the  iiutrament ; 
6raham*8  Crs.,  M.  49  ;  Wallace,  M.  6919. 

(a)  Professor  Menzies  seems  rather  to  imply  that  the  county,  though  not 
the  parish,  is  essential ;  p.  627  (1st  ed.). 

(6)  The  Titles  to  Land  Act,  1860,  §  34,  and  Schedule  (H),  required 
only  the  county  to  be  specified. 
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Where  the  grant  is  described  by  its  limits,  it  is  called  charta 
extenMi  or  a  bounding  charter.^  It  may  be  constituted  (1)  by  ex. 
press  boundaries  f  (2)  by  reference  to  a  plan(c)  for  the  boundaries  f 

(3)  by  measurement,  when  limited  by  the  taxative  word  only  ;* 

(4)  where  the  lands  are  described  as  lying  within  a  certain  parish, 

the  title  is  a  bounding  charter  with  respect  to  lands  lying  beyond 
the  pariBh.(ef) 

678.  What  is  the  effect  of  a  bounding  charter,  as  regards  ex- 
terior rights  1 

(1)  A  bounding  charter  precludes  the  grantee  from  acquiring 
a  right  of  property  in  any  subject  lying  beyond  the  boundaries,  for 
although  there  were  possession  from  time  immemorial,  it  would  be 
in  the  face  of  the  title  [See  Eeid,  7  B.  84.]  f{e)  (2)  but  it  does  not 
prevent  the  acquisition  of  servitudes  beyond  the  boundaries  f  (3) 

1  Enk.  2,  6,  3.  ^  Enk.  2,  6,  8. 

>  Goidon,  12th  Nov.  1850, 18  D.  1.  '  Beaumont,    11th   July,  1848,   6 

'  Menzies  Lect.  528  (545).  D.  1837. 

^  DnfiTe  Feud.  Conv.  68. 


{e)  In  a  judicial  sale  by  lots,  plans  had  been  prepared  marking  out  the 
boimdaries,  and  were  spedally  referred  to  in  the  proceedings  ;  the  articles  of 
roup  gave  a  different  description  of  the  lots.  Held  in  Court  of  Session  and 
House  of  Lords  that  the  boundaries  shown  on  the  plans  were  the  march  be- 
tween the  parties;  Glassel,  5  Pat.  App.  104.  A  proprietor  had  a  feuing 
plan  prepared,  on  which  the  areas  of  Uie  houses  were  delineated  as  bounded 
by  straight  lines  from  front  to  back ;  he  afterwards  built  some  of  the  houses, 
and  inclosed  the  back  areas  with  waUs  running  in  lines  different  from  those 
on  the  plan,  one  of  which  was  sold,  and  described  in  the  conveyance  as  the 
area  ,  shown  on  the  plan,  and  bounded  by  the  existing  mutual  walls. 

Held  that  the  walls  formed  the  boundaries  ;  Paterson,  17th  May,  1851,  18  D. 
997. 

((2)  See  Gordon,  tuprOf  note  2,  and  Hepburn,  25th  Nov.  1828,  2  S.  525. 

(e)  A  piece  of  shore  ground  wholly  within  high-water  mark,  descrilied  by 
measurements  in  length  and  breadth  on  all  sides,  superficial  contents  and 
boundaries,  was  feued,  "  with  power  to  gain  the  same  off  the  sea."  A  bulwark 
beyond  one  of  the  boundaries  was  erected,  and  possession  of  forty  years  of 
ground  beyond  the  boundary  alleged  Held  that  it  was  a  bounding  title,  and 
observed,  per  Lord  Ardmillan,  **  that  if  the  measurement,  taken  along  with 
the  specification  of  certain  boundaries,  brings  out  precisely  the  whole  of  the 
boundaries,  so  as  to  make  the  space  indoeed  a  matter  of  certainty,  then  there 
is  a  bounding  title ;"  Stewart,  12th  Jan.  1866,  4  MT.  288.  See  also  North 
British  By.  Co.,  19th  Deo.  1862,  1  MT.  200. 


276  ORIGINAL  CHARTER. 

neither  does  it  preclude  a  conterminous  proprietor,  whose  bound- 
aries are  not  limited,  from  acquiring  by  prescriptive  possession  a 
right  of  property  in  part  of  the  lands  comprehended  in  the  bound- 
ing charter.^ 

579.  Where  the  boundary  of  the  grant  is  the  sea,  or  the  full 

sea,  or  the  sea  shore,  or  the  flood  mark,  Has  the  pro* 

prietor  a  right  in  the  shore  ? 

Where  the  boundary  is  by  the  sea  or  the  sea  shore,  the  grant 

is  construed  to  include  the  shore  subject  to  the  use  of  the  public.  (^) 

But  where  the  boundary  is  by  the  full  sea,  or  the  flood  mark,  the 

grantee  has  no  right  to  the  shore. ^    [Hunter,  7  M*P.  899.] 

680.  Heritable  subjects  were  sold,  described  in  the  articles  of 
roup  as  consisting  of  a  certain  number  of  acres ;  What 
are  the  rights  of  parties  on  its  being  found  that  the 
subjects  exceeded  the  measurement  ? 

(1)  Where  the  subjects  are  described  by  boundaries,  as  well  as 
by  measurement,  the  former  determine  the  extent,  the  latter  being 
merely  demonstrative.'  [See  in  couflrmation,  Gibson,  7  M*P.  394.] 
(2)  But  where  the  measurement  is  limited  by  the  word  OTz/y,  or  if 

1  Enk.  2,  6,  3.  582  ;  Smith,  13th  July,  1849 ;  6  BeU's 

*  BeU's   Prin.    M3 ;    Berry,    10th  App.  487. 

Dec.  1840,  8  D.  206  ;  Mags,  of  St.  ^  xjre,  26th  Feb.  1884,  12  S.  494  ; 

Monanoe,   5th   March,    1845,    7  D.  Fleming,  12th  Jane,  1841,  3  D.  1015. 


{g)  Foreshm^ — ^A  party  who  proposed  to  erect  a  pier  ex  adverto  of  hia  landB, 
after  getting  the  consent  of  the  Admiralty,  was  required  by  the  Grown  to  take 
a  oonveyance  of  that  part  of  the  foreshore  required  for  the  purpose,  which  he 
declined  to  do.  Whereupon  the  Crown  brought  an  action  to  have  it  "  declared 
that  the  soil  and  ground  of  the  coasts  and  shores  of  the  sea  round  Scotland 
below  high-water  mark  of  ordinary  spring  tides,  so  far  as  the  same  have  not 
been  granted  to  any  of  our  subjects  by  charter  or  otherwise,  belong  to  ua  jure 
corona:,  and  form  part  of  the  hereditary  revenues  of  the  Crown  in  Scotland." 
Pleaded  for  defender  that  he  had  acquired  right  to  the  shore — (1)  by  prescrip- 
tion, as  part  'and  pertinent  of  his  lands,  under  a  barony  title  with  clause  of 
parts  and  pertinents  ;  (2)  by  possession  by  beaching  and  unloading  vessels,  col- 
lecting sea  ware,  erecting  fences,  kc  Answered  for  the  Crown — the  shore  is  a 
pertinent  not  of  the  land  but  of  the  sea,  and  therefore  cannot  be  cairied  along 
with  the  adjoining  lands  by  a  clause  of  parts  and  pertinents.  Held  by  Lord 
Jerviswoode,  and  acquiesced  in,  that  the  defender  had  acquired  right  to  the 
shore  ;  Lord  Advocate  v.  Maclean,  23d  May,  1866,  Scot.  Law  Rep.  p.  25. 
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it  be  otherwise  proved  that  the  measurement  formed  an  essential 
condition  of  the  sale,  it  is  taxative,  and  the  seller  will  be  entitled 
to  set  aside  the  sale,  or  to  demand  an  increased  price  on  its  being 
found  that  the  subject  exceeded  the  measurement.^(A) 

581.  What  are  the  requisites  in  order  to  prescribe  a  right  of 

property  in  a  separate  subject,  under  a  title  with  parts 
and  pertinents? 

Possession — (1)  from  time  immemorial,  or  at  least  for  forty 
years  ;^  (2)  as  of  property  not  by  way  of  servitude ;'  (3)  in  virtue 
of  the  title  to  the  principal  lands  ;*  (4)  the  title  being  unliinited/(t) 

582.  What  rights  inter  regalia  may  be  granted  by  the  Grown 

to  a  subject  1 

The  majora  regalia,  such  as  the  royal  prerogative  and  the  sove- 
reign's right  of  superiority,  are  uncommunicable  to  subjects ;  but 
several  of  the  minora  may  be  acquired  by  individuals  by  express 
grant  or  by  prescription,  such  as  baronial  jurisdiction, (A;)  forestry, 
(l)  salmon  fishing8,(7i»)  gold  and  silver  mines,  &c.*^ 

583.  What  is  necessary  to  give  a  right  to  trout  and  salmon 

fishings  ? 

(1.)  The  right  of  trout  fishing  is  a  pertinent  of  the  lands  ex 


1  HepbuTD,  M.  14168.  *  Dunbar,  M.  10817  ;  Scott,  15th 

«  Erek.  2,  6,  3  ;  Ibid.  3,  7,  4.  Feb.  1827,  5  S.  867. 

«  E.  of  Fife's  Tre.,  25th  Jan.  1831,  »  Erek.  2,  6,  3. 

9  S.  336.  s  Erak.  2,  6, 16. 


(A)  In  Hepburn's  case  the  challenge  was  on  the  ground  of  essential  error. 
The  sale  (which  was  judicial)  seems  to  have  been,  not  by  measurement,  but 
by  reference  to  a  proven  rental  which  did  not  include  the  whole  lands,  and  the 
option  given  was  to  the  purchaser  either  to  take  the  restricted  portion  or  to 
give  up  the  purchase. 

(»)  Parts  and  pertinentt, — Property  held  to  have  been  so  acquired ;  Lord 
Advocate,  3l8t  Jan.  1865,  3  MT.  426.  See  also  Lord  Advocate  note  {g), 
p.  276.  Opinion  by  majority  of  the  whole  judges  that  lands  extending  to 
more  than  800  acres,  and  formerly  held  under  a  separate  title,  had  been  merged 
in  a  larger  estate  by  possession  as  part  and  pertinent  during  the  years  of  pre- 
scription ;  Dalxymple,  10th  March,  1841,  3  D.  837  ;  but  held  in  a  subsequent 
case  that  that  possession  had  not  the  effect  of  including  them  in  an  entail 
under  the  title  and  denomination  of  that  larger  estate  ;  King,  28th  Feb.  1844, 
6  D.  821. 

(k)  Ersk.  1,  4,  25,  and  29.  (/)  Ersk.  2,  6,  14.  (m)  Ersk.  2,  6,  15. 


278  ORIGINAL  CHARTER. 

adversoy  and  is  carried  by  the  conveyance  although  not  specially 
mentioned.^ 

(2.)  Salmon  fishings,  being  inter  regalia^  can  be  acquired  only 
by  express  grant  from  the  Crown — ( 1 )  cwn  wJi/mMmm  piscationibuaj^ 
or  (2)  cum piscationibua  tarn  in  mare  quam  in  aquia  dtUcibvs  ;'  or  (3) 
cwm  piscariisy  or  cum  piscationibtLS,  with  prescriptive  possession  by 
net  and  coble  ;*  but  if  that  kind  of  possession  be  impossible,  exercise 
of  the  right  by  other  lawful  means  is  sufficient ;  (4)  the  charter  of 
a  barony  is  a  good  prescriptive  title  to  carry  salmon  fishings, 
although  the  right  is  not  conferred  by  the  mere  erection  of  lands 
into  a  barony  f  (5)  it  has  been  held  that  a  conveyance  from  a  party 
not  in  right  of  the  fishings  is  a  good  prescriptive  title  if  it  bear 
tvith  salmon  Ji8hing8.\n)  [The  recent  cases  appear  to  confirm  the 
statements  of  the  answer.] 

684.  Does  right  of  access  to  the  banks  of  a  river  confer  on 

the  public  the  right  to  fish  for  trout  9 

Access  to  the  banks  of  a  ptiblic  river  gives  any  one  a  right  to 

fish  f  but  the  establishment  of  a  right  of  way  along  the  banks  of 

a  prvoaie  river  does  not  confer  on  the  public  a  right  to  fish,  which 

remains  with  the  proprietor  of  the  lands." 

586.  Explain  the  distinction  betwixt  positive  and  negative 
servitudes;    and  state  the  methods  by  which   such 
rights  are  constituted  and  made  effectual  against  sin- 
gular successors  9 
(1)  A  positive  servitude  entitles  the  proprietor  of  the  dominant 
tenement  («.«.,  the  property  to  which  the  servitude  is  accessory), 
to  exercise  certain  rights  and  privileges  over  the  seivient  tenement 
(i.e.,  the  property  burdened  with  the  servitude),  which  otherwise 

1  BeU*B  Prin.  747 ;  Carmichael,  M.  >  Enk.  2,  6,  18  ;  BeU'a  Prin.  754. 

9646  i  Maodonald,  14th  Deo.  1836, 15  *  Brown,  M.  10844. 

S.  269.  '  Bell's  Prin.  747. 

>  Stair,  2,  8,  69  ;  Ersk.  2,  6,  15.  ^  Ferguson,  18th  July,  1844,  6  D. 

s  Forbes,  M.  14250.  1363. 

*  Ersk.  supra;  Bell's  Plin.  1112. 


(n)  A  Crown  grant  of  lands  on  the  banks  of  a  loch,  "with  the  salmon 
fishings  in  the  wester  end  of  "  the  loch  **  effeiring  thereto,"  may  be  set  up  as  a 
title  to  salmon  fishings  ex  advtrto  of  lands  belonging  to  other  proprietors,  either 
by  proof  that  the  words  of  the  grant  aro  so  comprehensive  as  to  include  such 
fishings,  or  by  proof  of  exeroise  of  salmon  fishing  for  the  prescriptive  period  ; 
Fraser,  16th  Maroh,  1866,  4  M'P.  596. 
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might  have  been  prevented.  (2)  A  ftegative  servitude  controls  the 
proprietor  of  the  servient  tenement  in  the  free  use  of  his  property. 
(3)  A  positive  servitude  may  be  constituted  in  the  charter  of  the 
dominant,  or  of  the  servient  tenement,  or  in  a  separate  deed ;  or 
by  prescription,  followed  by  possession,  without  any  grant  or  other 
written  title.  When  constituted  by  grant  it  will  be  effectual 
against  singular  successors,  either  if  it  be  transferred  to  the  record, 
or  if  followed  by  possession.  (5)  A  negative  servitude  can  be 
constituted  only  by  grant ;  which  may  be  in  the  form  of  a  separate 
deed,  or  by  insertion  in  the  titles  of  either  the  dominant  or  ser- 
vient tenement.  Such  a  servitude  \a  effectual  against  singular 
successors,  although  not  transferred  to  the  record.^  [See  remarks 
by  Lord  Deas  in  Cowan,  10  MT.  740.] 

586.  Will  a  reservation  of  ''mines  and  minerals''  embrace 
everytHng  of  that  kind;  and  what  relative  reservations 
ought  the  charter  to  contain  1 

A  reservation  of  mines  and  minerals  will  not  embrace  building 
stone,'  nor  will  a  reservation  of  stone  and  coal  include  ironstone.' 
Power  ought  to  be  reserved  to  search  for,  work,  win,  and  carry 
away  the  minerals ;  to  erect  engines  and  machinery  for  that  pur- 
pose; and  to  make  roads,  with  power  to  take  from  the  surface 
materials  therefor ;  and  there  ought  to  be  an  obligation  to  indem- 
nify the  vassal  for  surface  damages,  as  the  amount  should  be  ascer- 
tained by  arbitration.  Where  the  minerals  are  reserved,  however, 
the  superior  is  liable,  without  express  stipulation,  for  surface 
damages  occasioned  to  the  vassal  in  the  exercise  of  the  Tight.*{p) 
[See,   for  example  of  a  clause  reserving  minerals  under  which 

1  £nk.  2,  9,  1 }  Bell's  Prin.  982,      D.  of  Hamilton,  29th  June,  1841,  3 
991  a  teq.  D.  1121. 

*  Menzies,  10th  June,  1818,  F.C. ;  >  Forth  and  Clyde  Navig.  Co.,  2lBt 

afif.  17th  July,  1822, 1  Sh.  App.  225  ;      Nov.  1848, 11  D.  122. 

«  D.  of  AigyU,  M.  6573. 


(p)  In  Duke  of  Argyll,  cited,  the  reservation  was  of  "  all  coals  and  coal 
heoghs,  with  liberty  to  work  the  same  in  any  part  of  the  lands,  except  houses," 
&c.  The  object  of  the  action  was  to  have  it  declared  that  the  Duke  and  his 
tacksman  were  entitled  to  work  the  coals  without  paying  surface  damages. 
The  Court  by  their  first  judgment  found  accordingly,  but  by  a  subsequent  one 
sustained  the  defences.  It  appears  from  the  report  that  the  Duke  and  his 
tacksman  had  been  in  the  habit  of  paying  damages,  and  it  w  observed  by  the 
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superior  was  found  not  liable  in  damages ;  Buchanan,  11  MT.,  H. 
of  L.,  13.] 

687.  Explain  th6  nature  and  effect  of  a  clause  of  pre-emption. 

(1)  The  clause  of  pre-emption  is  a  stipulation  that  the  vassal 
shall  not  have  power  to  sell  the  feu,  without  haying  first  made  an 
offer  of  it  to  the  superior  at  the  price  proposed  by  another,  and  it  is 
considered  a  lawful  and  effectual  condition,  notwithstanding  the 
Act  of  20  Gleo.  II.  c.  60,  which  annuls  clauses  in  charters  pro- 
hibiting alienations  without  the  superior's  consent.*(r)     (2)  The 

^  Enk.  2,  5,  28 ;  BeU's  Prin.  865  ;  Menzies  Lect.  574  (600) ;  GaxnpbeU, 
28th  May,  1823,  2  S.  341. 


reporter,  "  yet,  as  the  bench  was  divided  on  the  general  point,  it  ia  by  no  means 
dear  that  the  circomstance  of  usage  had  not  an  influence  on  the  determinadon." 
In  a  subsequent  case,  a  party  who  had  agreed  to  take  a  feu  of  ground,  under 
reservation  of  the  minerals,  which  was  a  condition  in  all  the  superior's  fens, 
insisted  that  ''he  was  entitled  to  receive  a  feu-disposition  which  should  not 
invert  his  common  law  right  as  proprietor  of  the  surface,  to  insist  upon  the 
owner  of  the  under  ground  strata  supporting  the  buildings  on  the  surface,  or 
his  paying  damages  in  event  of  his  failure  to  support  them."  But  the  Court 
found  **  that  the  defender  is  not  entitled  to  compel  the  pursuer  to  insert  in  the 
feu-disposition  a  special  clause  of  obligation  in  regard  to  the  working  of  the 
reserved  minerals  and  the  liability  for  damages,  but  that  the  disposition  should 
be  in  the  same  terms  as  the  other  feu-rights  granted  by  the  pursuer  in  the 
immediate  neighbourhood  where  the  working  of  minerals  is  reserved ;  but  in 
respect  that  the  pleas  of  "  parties  '*  at  common  law  might  be  injuriously  affected 
by  the  exclusion  of  the  proposed  clause,  after  its  insertion  has  been  demanded," 
found  "specially  that  the  same  ia  without  prejudice  to  the  defender's  said  pleas 
at  common  law,  and  under  reservation  thereof,  and  of  the  pursuer's  answers 
thereto ;  Steuart,  17th  July,  1857,  19  D.  1071.  A  party  who  had  granted  a 
lease  of  minerals  with  power  to  char  and  calcine,  which  power  was  exercised, 
subsequently  f eued  a  portion  of  the  lands  for  erection  of  a  dwelling-house  under 
reservation  of  minerals.  The  feuar  having  brought  an  action  of  damages 
against  the  mineral  lessees  and  lessor,  in  consequence  of  the  former  charring 
and  calcining  heaps  of  ironstone  at  or  near  to  the  pursuer's  dwelling-house ;  held 
that  the  feuar's  right  to  sue  was  not  excluded  by  the  reservation  in  his  charter, 
nor  by  the  terms  of  the  mineral  lease  anterior  to  his  feu-right ;  M'Callum,  15th 
Mar.  1861,  23  D.  729. 

{r)  The  condition  in  question  is  in  this  and  the  following  answers  treated  of 
on  the  assumption  of  its  validity,  but  in  Tailors  of  Aberdeen  (H.  of  L.,  Srd  Aug. 
1840,  1  Kob.  App.  296)  the  opinion  of  all  the  judges  in  Court  of  Session  was 
given  '*that  the  validity  of  a  clause  of  pre-emption  still  remains  matter  of 
doubt ; "  and  though  the  question  has  been  since  raised,  it  does  not  seem  to  have 
been  decided.  See  Lumsden,  5th  Feb.  1843,  and  Strathallan,  4th  July,  1843, 
5  D.  501  and  1318. 
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stipulation  will  be  effectual  against  singular  successors,  as  long  as 
the  title  continues  personal ;  because  disponees  founding  upon  the 
personal  title  must  adopt  all  its  conditions.^  (3)  It  will  qualify 
the  feudal  right,  and  be  binding  on  singular  successors,  without  a 
clause  of  irritancy,  provided  it  enter  the  record.^  (4)  Where  the 
clause  has  not  been  transferred  to  the  record  it  will  not  affect 
singular  successors.'  (5)  In  the  case  cited  infra  it  was  doubted 
whether  the  clause  was  effectual  agaiost  every  successive  vassal 
throughout  all  time,  or  merely  affected  the  grantee,  his  heirs  and 
assignees,  until  infeftment  was  once  taken  on  the  charter,  ^(s) 

588.  A   vassal,   whose  charter  contained  a  clause  of  pre- 

emption, with  a  relative  irritant  clause  against  deeds 
granted  in  contravention,  sold  the  feu  by  auction, 
with  the  superior's  consent;  the  purchaser,  without 
being  infeft,  sold  to  another  party  at  a  higher  price, 
having  made  no  offer  to  the  superior  ;  Can  the 
superior  reduce  the  sale  % 

The  superior  cannot  reduce  the  sale;  because  the  purchaser 
had  never  become  vassal,  against  whom  alone  the  prohibition  is 
directed. '(<) 

589.  What  is  the  effect  as  against  a  singular  successor,  of  a 

condition  in  the  charter,  (1)  that  the  vassal  should 
not  be  at  liberty  to  alienate  the  feu,  without  the  con- 
sent of  the  superior ;  or  (2)  that,  before  selling  it,  he 
should  offer  it  to  the  superior  at  a  fixed  price ;  or  (3) 
that  he  should  offer  it  at  the  price  proposed  by  the 
intending  purchaser  % 

»  BeU's  Prin.   864  ;    Preston,   6th  ^  GaU,  M.  10306  ;  Bell's  Prin.  864. 

Mar.  1805  ;  3  Rosa,  L.C.  289.  *  E.  of  Mar,  28th  Nov.  1838,  1  D. 

•  Preston,  tupra  ;  Tailors  of  Aber-      116. 
deen,  8rd  Aug.  1840,  1  Rob.  App.          *  E.  of  Mar,  supra, 
318.  

(<)  The  ground  of  the  doubt  here  referred  to  was  the  terms  of  the  condition, 
which  was  directed  only  against  the  grantee,  his  heirs  and  assignees ;  but  if  it 
were  directed  in  proper  terms  against  the  grantee  and  all  subsequent  acquirers 
of  the  feu,  whether  by  succession  or  conveyance,  it  would,  if  otherwise  legal,  be 
efifectual. 

(0  See  note  («),  tupra. 
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(1.)  A  prohibition  to  sell  the  fen  without  the  saperior's  consent 
is  null ;  being  directly  struck  at  by  the  Act  20  Geo.  IL  a  50.^ 

(2.)  A  stipulation  that  the  vassal,  before  selling,  should  offer 
it  to  the  superior  at  a  fixed  price  is  likewise  ineffectual ;  as  being 
substantially  a  prohibition  to  alienate  without  the  superior's 
consent.' 

(3.)  A  stipulation  that  the  vassal,  before  selling,  should  offer 
the  feu  to  the  superior  at  the  price  proposed  by  a  third  party,  is 
legitimate  and  effectual'    [See  note  r,  page  280.] 

690.  Explain  the  nature  and  intention  of  the  clause  pro- 
hibiting subinfeudation ;  and  its  effect  with  regard  to 
rights  granted  in  contravention. 

The  intention  of  the  clause  prohibiting  subinfeudation,  directed 
against  alienations  to  be  held  base  of  the  seller,  is  to  preserve  the 
superior's  composition  for  the  entry  of  singular  successors,  and 
also  to  enable  him  to  enforce  any  stipulation  in  his  feivour  con- 
tained in  the  original  charter.  It  is  a  lawful  stipulation,  and 
effectual  against  singular  successors  if  transferred  to  the  record. 
The  effect  of  such  a  clause  is — (1)  that  although  a  sub-feu  by  the 
vassal  will  be  effectual,  while  his  right  subsists,  the  superior 
cannot  be  compelled  to  give  an  entry  on  the  vassal's  death,  and  is 
entitled  to  proceed  with  an  action  of  declai'ator  of  non-entry.^ 
(2)  Where  the  prohibition  is  fenced  with  an  irritancy,  the  sub-feu 
may  be  challenged  by  the  superior  even  before  the  lands  fall  into 
non-entry,  at  least  to  the  effect  of  claiming  payment  of  a  composi- 
tion.^(u)  (3)  A  conveyance  with  an  alternative  holding,  by  which 
a  temporary  base  right  is  constituted,  is  challengeable  "by  reduction, 
if  the  superior  could  show  an  interest  (which  it  would  be  difficult 
for  him  to  do)  to  proceed  in  that  manner;"^  and  where  the  pro- 

1  Ersk.  2,  5,  28.  *  BoU'b  Com.  L  28. 

>  Farquhanon,  2nd  Dec.  1800,  M.  "  Bell's  Com.  ib. 

App.  "  ClauBe,"  No.  8.  "  Tailon  of  Aberdeen,  iupra, 

>  See  Authoiitiee  in  Ans.  586. 


(if)  This'would  probably  depend  on  there  being  a  stipulation  in  the  fen- 
right  for  payment  of  a  composition  on  each  change  of  proprietorship,  as 
otherwise  the  superior  could  not  daim  one  while  he  had  an  entered  vassal 
alive ;  and  it  will  be  obserred  that  this  remedy,  though  applicable  to  an 
alternative  holding,  is  not  so  to  a  proper  sub-feu,  which  cannot  be  made  to 
hold  of  the  original  superior  except  by  destroying  the  mid-superiority. 
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hibition  is  fenced  ^ih.  an  irritancy,  it  is  thought  that  he  may 
proceed  by  declarator  for  forfeiting  and  resolving  the  right,  or  at 
least  that  he  may  insist  for  payment  of  a  composition.  (4)  The 
granting  of  heritable  secoritieSy  with  the  usual  power  to  seU,  is  not 
a  contrayention  of  the  prohibition.^  [A  prohibition  against  sub- 
infeudation cannot  be  inserted  in  a  feu-right  dated  after  1st 
October,  1874,  Conveyancing  Act,  §  22.] 

691.  Is  it  necessary  that  the  conditions  of  the  feu,  in  all 
cases,  be  declared  real  1 

(1.)  Where  the  condition  is  of  the  nature  of  a  specific  obliga- 
tion, which  may  be  performed  and  so  extinguished  by  one  act, 
such  as  the  payment  of  a  sum  of  money,  the  presumption  is,  that 
the  granter  of  the  feu-right  meant  to  impose  it  on  the  grantee 
and  his  heirs  exclusively,  and  not  to  extend  it  against  singular 
successors ;  and  it  will  not  be  effectual  against  the  latter,  unless 
it  is  of  definite  amount,  and  declared  to  be  a  real  burden  on  the 
lands,  and  ti*ansferred  to  the  record.' 

(2.)  But  where  the  condition  is  of  a  continuous  nature,  and  is 
connected  with  the  naturalia  of  the  right,  it  will  be  efiectual 
against  singular  successors  as  an  essential  condition  of  the  feu,  if 
clearly  intended  to  affect  them,  and  transferred  to  the  record, 
although  not  declared  to  be  real.^  {v) 

1  Bell's  Prin.  866;    Danoch,  14th  'Tiulon  of  Aberdeen,  supra;  Clark, 

June,  1855, 17  D.  985.  20th  Jane,  1850,  12  D.  1047. 

*  DafTs  Feud.  Conv.  194 ;  Menzies 
Lect.  576  (601). 


(v)  In  Clark,  cited,  a  vassal  was  by  fen-contract  bound  to  maintain  and 
uphold  and  to  keep  insured  a  mill,  &c.  Held  (H.  of  L.,  8th  Aug.  1864,  17  D. 
27)  that  this  obligation,  implying  trcictum  futuri  temporit,  was  binding  on 
disponee ;  and  on  a  uonstmotion  of  its  import  that  the  mill  having  been  burned 
down,  he  was  bound  to  rebuild  it  Observed-^uch  obligations  must  be  con- 
strued according  to  plain  meaning  of  language  used.  In  the  Court  of  Session 
the  vassal  had  been  found  liable  not  to  rebuild,  but  only  to  expend  a  certain 
sum  reoeived  by  insurance  in  repairing  it  The  discussion  in  this  case  was  a 
good  deal  as  to  the  import  of  the  obligation  and  on  specialtieB,  and  it  may  be 
doubted  whether  the  distinction  deduced  from  it  in  this  answer  is  to  be  relied 
on.  There  is  no  question  that  effectually  to  constitute  a  sum  a  burden  on  a 
8ul>jeet  the  amount  must  be  specified  ;  and  in  the  opinions  of  the  judges  of  the 
Court  of  Session,  given  under  the  remit  by  the  House  of  Lords  in  Tailors  of 
Aberdeen  (cited),  one  point  considered  was  whether  a  condition,  resolving  into 
an  indefinite  and  fluctuating  annual  payment,  could  be  e£Fectually  constituted 
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592.  How  are  conditions  and  proyisions  in  a  charter  con- 

nected with  the  natvo'alia  of  the  feu  made  binding  on 
singular  successors ;  and  is  it  essential  that  such  con- 
ditions and  prorisions  be  declared  to  attach  to  singular 
successors,  or  be  fenced  with  an  irritancy  ? 

(1.)  Words  must  be  used  in  the  charter  which  clearly  express 
that  the  subject  itself  is  to  be  affected,  and  not  merely  the  grantee 
and  bis  heirs  and  successors ;  and  those  words  must  be  transferred 
to  the  record,  and  repeated  or  referred  to  in  the  subsequent  in- 
vestiturea 

(2.)  It  is  not  necessary  that  any  voces  signatcB  be  employed, 
nor  that  such  conditions  and  provisions  be  declared  to  attach  to 
singular  successors,  or  be  fenced  with  an  irritancy. 

(3.)  The  conditions  must  not  be  useless,  or  vexatious,  or  con- 
trary to  public  policy,  and  the  superior  must  have  an  interest  to 
enforce  them.^ 

593.  Is  a  condition  in  the  charter,  that  the  infeftments  in 

favour  of  the  vassal  shall  be  expede  by  the  superior's 
agent,  effectual  against  singular  successors  when 
fenced  with  an  irritancy  1 

It  has  been  held  by  a  majority  of  the  judges  in  one  case,  that 
^  Tailors  of  Aberdeen,  aupra^  p.  281,  note  2  ;  3  Roes  L.  C.  269. 


a  real,  burden ;  bat  there  seemB  to  be  nothing  in  those  opinions  to  warrant  the 
idea  that  any  condition  can  be  made  effectual  against  singular  successors  except 
by  being  made  a  real  burden,  if,  indeed,  this  would  not  be  the  result  of  follow- 
ing the  course  suggested  in  the  second  branch  of  the  answer.  In  the  Tailors  of 
Aberdeen,  Lords  QiUies,  Mackenzie,  Corehouse,  and  Jeffrey  stated  it  to  be 
(p.  4S16)  '*  undoubted  law  that  if  a  condition  in  a  feudal  grant  is  conceived  in 
terms  to  make  it  real,  and  is  not  objectionable  on  any  other  ground,  no  irritant 
clause  is  necessary  to  give  it  effect  against  singular  successors ; "  but  they 
suggested  no  other  way  of  making  conditions  effectual ;  and,  again,  in  answer 
to  the  question  (p.  826),  "  If  any  one  of  the  obligations  is  such  as  to  be  a  real 
burden  without  being  so  declared,  is  the  irritancy  necessary  to  make  it  binding 
upon  singular  successors  ?"  their  Lordships  said — '*  If  an  obligation  in  a  feu 
or  burgage  right  is  real,  it  binds  singular  successors  ;  if  it  does  not  bind  them, 
it  is  not  real,  but  personal.  An  irritancy  is  often  a  convenient  mode  of  enforc- 
a  real  burden,  but  not  necessary  to  constitute  it,  except"  in  strict  tailzies. 
The  only  safe  course,  where  it  is  intended  that  conditions  shall  affect  the  sub- 
jects and  singular  successors,  la  to  declare  them  real  burdens. 
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Buch  a  condition  is  effectaal,^  but  the  decision  has  been  strongly 
impugned  in  a  later  case  in  the  House  of  Lords.'  If  the  condi- 
tion be  invalid,  the  adjection  of  an  irritancy  will  not  make  it 
binding.  [By  section  22  of  the  Conveyancing  Act  1874,  all  such 
conditions  and  relative  irritant  clauses  are  declared  nuU  and  void.] 

694.  What  is  the  object  of  a  clause  of  irritancy  annexed  to 
a  condition  in  a  conveyance  1 

The  object  of  a  clause  of  irritancy  is  to  afford  a  stringent 
means  of  enforcing  the  condition,  by  giving  an  active  title  to 
challenge  and  reduce  deeds  granted  in  contravention ;  (y)  but  such 
a  clause  is  not  necessary  to  make  the  condition  effectual,  nor  will 
it  render  an  illegal  condition  operative.' 

596.  By  what  methods  might  insertion  of  the  conditions  in 
the  Begister  of  Sasines  be  secured  before  the  passing 
of  the  Titles  Act ;  and  what  means  may  now  be  em- 
ployed for  that  purpose  1 

(1.)  Before  the  Titles  Act,  insertion  of  the  conditions  in  the 
record  was  secured  by  annexing  to  them  an  irritant  and  resolutive 
clause,  declaring  that  the  conditions  shall  be  inserted  in  the  in- 
strument of  sasine  and  in  the  future  deeds  and  writs  of  transmis- 
sion ;  that  the  deeds  and  writs  in  which  the  conditions  are  not 
inserted  shall  be  null ;  that  the  granter  of  any  deed  in  contraven- 
tion of  the  conditions,  or  in  which  they  are  not  inserted,  shall 
forfeit  his  right  to  the  feu ;  and  that  the  irritant  and  resolutive 
clause  shall  be  inserted  as  well  as  the  conditions.  The  transcrip- 
tion of  the  conditions  into  the  record  might  also  be  insured  by 

1  Campbell,  28th  March,    1828,  2          '  Tailors  of  Aberdeen,  supra. 
S.  341,  and  4th  March,  1828,  6  S.          *  lb. 
679.  {z)  

{x)  The  report  here  cited  is  not  the  judgment  referred  to  in  the  answer 
which  was  of  date  23d  May,  1823,  2  S.  841  (N.E.  299).  The  case  was  then 
appealed,  and  remitted  by  the  Hoose  of  Lords  for  the  opinions  of  the  whole 
judges,  which,  except  as  after-mentioned,  were  given ;  but  the  case  was 
abandoned.  The  opinions  will  be  found,  6  S.  679 ;  six  were  in  favour  of,  and 
four  against,  the  condition.  The  judges  of  the  First  Division  did  not  give  any 
opinion  under  the  remit 

(y)  One  great  use  of  the  irritancy  is,  that  while  under  the  simple  raal  bur> 
den  the  superior  can  only  proceed  against  the  vassal  penonally  for  implement 
of  the  condition,  under  the  irritancy  he  nuy  evict  the  subject. 
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inserting  the  conditions  in  the  precept  of  sasine,  which  behoved 
to  be  exactly  transcribed  into  the  instrument. 

(2.)  The  Titles  Act  affords  an  effectaal  means  of  securing  the 
full  transcription  of  the  conditions  into  the  record  by  inserting  in 
the  charter  a  clause  of  direction,  in  terms  of  section  3,  directing 
the  part  containing  the  conditions  to  be  recorded,  (z)  [The  pro- 
visions of  the  Titles  Act  are  substantially  re-enacted  in  the  Con- 
soUdation  Act,  1868,  §  12.] 

696.  Where  the  superior  is  desirous  to  ascertain  what  rights 

have  been  granted  by  himself  or  his  predecessors  affect- 
ing the  superiority,  by  what  form  of  action  may  the 
production  of  such  rights  be  enforced  ? 

The  ancient  method  was  by  an  action  of  shewing  the  holding 
against  the  vassal ;  but  the  modem  form  of  action  is  reduction- 
improbation/  or  exhibition.' 

697.  Is  the  superior  entitled  to  challenge  encroachments  on 

the  dominium  tUUe  where  the  vassal  does  not  interfere  % 

Yes ;  the  superior  being  entitled,  in  virtue  of  his  infef  tment  in 
the  dominiiLm  direcHim^  to  insist  in  any  action  necessary  for  the 
preservation  of  the  feu.*  (b) 

698.  What  is  the  purpose  of  the  clause  of  tetiendaa;  and 

what  did  it  anciently  contain  ? 

The  purpose  of  the  clause  of  tenendas  is  to  point  out  the 
superior  of  whom  the  lands  are  to  be  holden,  and  to  express  the 
particular  kind  of  tenure.  Anciently  it  contained  a  long  enumera- 
tion of  accessory  rights  and  privileges,  and  also  the  destination,  or 
the  series  of  heirs  in  whose  favour  the  grant  was  made.^ 

1  Enk.  2,  6,  8.  >  Breadalbane,  12th  Feb.  1851,  18 

s  Boae,  M.  8971.(a)  D.  647. 

«  Enk.  2,  8,  24. 


(z)  The  ooune  here  suggested  would  not  be  attended  with  any  advantage, 
as  without  such  a  clause  the  whoU  deed  must  be  recorded.  See  also  28  ft  24 
Vict.  c.  148,  §  8. 

(a)  This  case  was  at  the  instance,  not  of  a  superior,  but  of  the  Crown's 
donatory  to  the  revenues  of  certain  chaplainries. 

(&)  As  a  consequence  of  this  principle,  though  a  right  of  servitude  by  grant 
is  not  effectual  against  the  superior  without  his  consent,  one  acquired  by  pre- 
scription is  so,  as  he  is  entitled  to  interrupt  it ;  Bisk.  2,  9,  4, 
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699.  Where  the  charter  does  not  express  the  kind  of  holding, 
what  tenure  would  be  presumed  1 

The  presumption  formerly  was  for  ward-holding ;  but  now  the 
tenure  would  be  presumed  to  be  feu ;  or  blench,  if  held  of  the 
Crown.  *(c) 

600.  Is  a  feuar  of  part  of  a  barony,  the  tenendas  of  whose 

charter  expressed  "  all  mosses  and  marshes,"  entitled 
to  participate  in  a  moss  belonging  to  the  barony,  but 
which  was  not  a  part  or  pertinent  of  the  lands  con- 
veyed to  the  feuar  by  the  dispositive  clause  of  the  grant? 

No;  because  the  tenencUu  is  ineffectual  to  convey  any  right 
not  expressed  in  the  dispositive  clause,  or  not  transmitted  by  it  as 
part  and  pertinent '((Q 

601.  What  is  the  purpose  of  the  clause  of  reddendo  f 

The  clause  of  reddendo  expresses  the  particular  return  to  be 
made  by  the  vassal  to  the  superior  of  services,  or  of  feu  or  blench 
duty ;  and  also  the  relief  payable  on  the  entry  of  an  heir,  and, 
when  taxed,  the  composition  to  be  paid  on  the  entry  of  a  singular 
successor. 

[602.  State  shortly  the  provisions  of  the  Conveyancing  Act^ 
1874,  as  to  casualties  in  feus  granted  after  Ist  October, 
1874. 

It  is  not  lawful  to  stipulate  for  any  casualty  on  the  succession 
of  an  heir,  or  the  acquisition  of  a  singular  successor,  or  in  any  way 
except  at  fixed  intervals  But  it  is  lawful  to  stipulate  for  a 
permanent  increase  or  reduction  of  feu-duty,  or  for  payment  of  a 
casualty  in  the  form  of  a  periodical  fixed  sum  or  quantity, 
provided  that  the  amount  thereof  and  the  time  or  times  of  pay- 
ment shall  both  be  certain.  In  the  absence  of  express  agreement 
there  are  to  be  no  casualties,  §  23.] 

1  Bon  Lect  ii.  164.  *  Enk.  2,  8,  24. 


{e)  Dnff  (Feud.  Oonv.  p.  49)  layi,  "This"  (blench)  "imvae  will  now  tn 
dvbio  be  preramed,  »t  least  in  lands  held  of  the  Crown.'* 

(d)  Where  the  dispoeitiTe  cUnse  of  a  f eu-contraot  gave  an  unlimited  right 
to  the  lands,  but  at  the  end  of  the  tenendat  there  was  a  clause  resenring  to  the 
superior  right  to  "  win  coals  and  coal  heughs  i  **  held  that  it  was  an  efieotual 
resenration  of  right  to  the  coals  ;  Bain,  19th  ICay,  1865,  8  MT.  821. 
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603.  What  is  the  extent  of  a  sub-feuar's  liability  for  feu-duty 

to  the  mediate  or  over-fiuperior  1 

The  Bub-feuar  is  liable  to  the  OTer-superior  for  the  full  cvmvlo 
fen-duty,  unless  his  immediate  superior's  charter  confers  power  to 
divide  and  apportion  it  among  the  sul>-feuars.^(6) 

604.  Where  the  reddendo  provides  for  the  casualty  of  relief 

in  these  terms: — "Doubling  the  said  feu-duty  the 
first  year  of  the  entry  of  each  heir ; ''  Is  the  superior 
entitled  to  a  duplication  of  the  feu-duty  as  relief,  in 
addition  to  the  feu-duty  for  the  year  f 

No  ;  the  superior  is  entitled  only  to  a  sum  equal  to  one  year's 
feu-duty  in  addition  to  the  feu-duty  for  the  year  current  at  the 
heir's  entry.^  But  where  the  expression  is  '*  a  duplicand  of  the 
said  feu-duty,  over  and  above  the  feu-duty  of  the  year,"  the  heir 
is  liable  for  two  years'  feu-duty  besides  that  of  the  year.(/) 

605.  Are  blench-duties  and  payments  in  kind,  as  kain-fowls, 

recoverable,  if  not  demanded  within  the  year? 

Blench-duties,  if  payable  8%  petarUwr  tarUum^  or  of  a  subject  of 
yearly  growth,  will  be  lost  if  not  demanded  within  the  year.'  But 
payments  in  kind  are  recoverable  although  not  demanded  within 
the  year.*    [Hope,  10  MT.,  347.] 

606.  Is  a  superior  entitled  to  claim  interest  on  arrears  of 

feu-duty  ] 

Interest  is  not  due  on  feu-duties  ex  lege;  and  unless  the 
charter  contain  a  stipulation  for  interest,  it  can  be  claimed  only 
from  the  date  of  a  summons  against  the  vassal  to  enforce 
payment.^ 

607.  Where  a  feu  is  constituted  by  a  unilateral  deed  signed 

only  by  the  superior,  or  by  a  bilateral  deed  signed  by 
both  parties ;  May  the  vassal  refute  the  feu  ? 

1  BeU*8  Prin.    697 ;  Duff's  Feud.          «  Duff's    Feud.    Conv.    83.      Su 

Cony.  80.  Nasmyth,  M.  10276. 

3  Enk.  2,  5,  49.  «  Tweeddale,  2nd  Maroh,  1842,  4 

>  Ersk.  2,  4,  7.  D.  862. 


(e)  This  applies  more  properly  to  aalet  of  the  subject  in  parcels  than  to 
sab-fens. 

(/)  So  foond,  Earl  of  Zetlani,  30th  Jane,  1841,  3  D.  1124. 
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The  Tassal  cannot  refute  the  feu,  whether  it  be  constituted  bj 
a  unilateral  or  a  bilateral  deed,  the  right  of  refutation  invito 
daminOf  being  competent  only  to  such  vassals  as  held  proper 
benejicia^  but  not  to  vassals  in  feu-holdings,  in  which  there  is  a 
mutual  onerous  contract.^ 

608.  Does  a  vassal  continue  personally  liable  for  the  feu- 

duty  after  a  sale  of  the  feu ;  and  what  is  the  effect 
of  a  separate  bond  for  the  feu-duty  by  the  vassal  to 
the  superior  1 

(1)  The  vassal  continues  personally  liable  for  the  feu-duty 
after  a  sale  until  the  purchaser  is  entered  with  the  superior. '(^) 
[This  liability  remains,  notwithstanding  the  entry  implied  by  the 
purchaser's  infeftment,  until  notice  of  change  of  ownership  is  given. 
Section  4,  sub-section  2,  of  the  Conveyancing  Act,  1874,  and 
relative  schedule.]  (2)  Where  the  vassal  has  granted  a  separate 
bond  for  the  feu-duty  the  obligation  upon  him  and  his  heirs  is 
perpetual,  and  cannot  be  got  rid  of  by  a  transference  of  the 
subjects. '(A) 

609.  What  is  the  extent  of  a  purchaser's  liability  to  the 

superior  on  obtaining  an  entry  where  the  provision  in 

the  reddendo  is  in  these  terms : — *'  Doubling  the  said 

feu-duty  the  first  year  of  the  entry  of  each  heir  and 

successor?" 

The  purchaser  is  liable  in  a  full  composition  of  a  year's  rent 

under  deduction  of  feu-duty  and  public  burdens,  the  terms  quoted 

not  being  sufficiently  express  to  tax  the  entry  of  singuJar  succes- 

sors.^(f )     [Magistrates  of  Inverkeithing,  2  E.  48.] 

1  Hunter,  16th  Dec  1834,  13  S.  526  ;  Elmsley,  26th  March,  1865,  H. 

205 ;  2  Ross  L.  C.  231.  of  L.,  2  Maoq.  App.  40. 

*  Wallace,  M.  4195.  *  M^Lachlan,  14th  May,  1823,  2 

>  King^B  College,  Aberdeen,   11th  S.  303. 
Aug.  1854  ;  H.  of  L.,  1  Macq.  App. 

(ff)  This  question  again  rose  in  a  recent  case,  and  the  same  judgment  was 
given.  The  whole  judges  were  consulted,  and  the  opinions  were  nine  to  four ; 
Hyslop,  18th  March,  1868,  1  MT.  535. 

{h)  The  same  result  would  probably  follow  if  the  personal  obligation  on 
the  yassal,  "  his  heirs,  executors,  and  successors  whomsoever,*'  was  contained 
in  a  feu-contract.  It  was  so  held  as  to  a  contract  of  ground-annual ;  Miller, 
Srd  Feb.  1849, 11  D.  495  ;  as  reversed  on  appeal,  17th  March,  1858, 1  M'Q.  845. 

({)  As  a  general  rule,  the  word  "assignees"  in  a  charter  applies  only  to 
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610.  May  the  superior  renounce  or  discharge  the  casualties 

of  superiority,  or  the  feu-duties  1 

(1.)  The  superior  may  renounce  or  discharge  the  casualties,  as 
these  are  only  natural,  but  not  essential,  to  the  feu.  They  may 
be  renounced  by  express  words  in  the  dispositive  clause  of  the 
charter,  or  by  a  deed  of  renunciation,  or  by  charter  of  novodamu>8y 
the  renunciation  being  transferred  to  the  record. 

(2.)  The  feu-duty  cannot  be  wholly  renounced,  as  it  is  an 
essential  character  of  fees  that  the  vassal  acknowledge  the 
superiority  by  some  payment  or  lawful  service.  But  the  feu-duty 
may  be  restricted  to  a  mere  elusory  payment  by  a  deed  of  renun- 
ciation and  restriction ;  or  it  may  be  vested  in  the  vassal  as  a 
separate  blench  fee,  by  conveyance  from  the  superior. ^(y) 

611.  Where    the    charter  contains  a  renunciation    of  the 

casualties,  Is  it  effectual  against  singular  successor 
in  the  superiority,  if  not  transferred  to  the  record  1 

In  one  case  it  was  held  that  such  a  renunciation  was  effectual 
against  the  singular  successors  of  the  superior  although  not  trans- 
ferred to  the  record ;  but  the  ground  of  the  decision  seems  to  be 
that  the  party  having  accepted  of  the  conveyance  of  the  superiority 
under  the  express  burden  of  the  feu,  he  was  bound  by  every 
clause  in  the  feu-right.  The  general  question  appears  to  be  still 
open,  but  it  will  turn  on  this,  whether  the  renunciation  is  personal, 

or  forms  a  real  condition  of  the  feu.^ 

5 

1  Erek.   2,   8,   11 ;    DuTb    Feud.  >  Nasmyth,  M.  5723  ;(^^)  and  KH- 

Gonv.  79 ;  Nasmyth,  M.  5723.  kerran's  Report,  M.  10276,  in  which 


assigneea  before  infeftment,  but  as  it  is  flexible  it  may  be  so  used  as  to  dis- 
place the  usual  presumption  and  to  meai^  singular  successors,  whether 
acquiring  before  or  after  infeftment ;  so  under  a  reddendo  which  stipulated  for 
'*  the  double  of  the  said  feu-duty  the  first  year  of  the  entry  of  each  heir,  and 
the  sum  of  £12  Scots  the  first  year  of  the  entry  of  the  assignees  of  the  said 
Isobel  Spreull  or  her  foresiud  to  the  haill  lands,"  a  singular  successor  was 
found  entitled  to  an  entry  for  that  composition  ;  Hamilton,  16th  July,  1853, 
15  D.  925. 

ij)  The  correct  mode,  on  feudal  principle,  would  be  for  the  vassal  to  resign 
the  feu  and  get  it  back  by  charter  of  resignation  and  novodamui  containing  the 
new  rtddendo  specifying  the  feu-duty,  and  containing  an  obligation  to  enter  all 
heirs  and  angular  suooessors  gratuitously. 

(k)  The  report  here  referred  to  is  also  by  Kilkerran,  and  bears  that 
"The  Court  being  much  divided  upon  the  general  question,  they,  with  a 
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612.  Where  the  entry  of  vassals  is  taxed  in  the  charter,  Is 
the  taxation  effectual  against  the  heirs  and  singular 
successors  of  the  superior  ? 

The  taxation  will  be  effectual  as  between  the  superior  and  the 
vassal,  and  their  heirs ;  but  it  is  doubtful  whether  it  will  bind 
singular  successors  of  the  superior,  if  not  entered  on  the  record.  \0 


the  reporter  adds  : — "  This  never- 
theless in  efifect  implied  a  decision 
of  the  general  question,  at  least  as 
to  the  import  of  the  obligation.  For 
if  the  obligation  upon  Robert  Hamil- 
ton (the  original  superior)  to  enter 
the  heirs  of  the  vassal,  &a,  were  only 
binding  upon  the  grantor  and  his 
heirs,  they  made  no  part  of  the 
feudal  right,  with  the  burden  whereof 
only  the  conveyance  to  the  pursuer 
(the  purchaser  of  the  superiority)  was 


granted ;  and  for  the  same  reason 
the  import  of  the  exception  from 
the  clause  of  absolute  warrandice 
also  depended  on  the  intention  of 
these  obligations ;  for  if  it  was  no 
other  than  that  they  should  be  bind- 
ing upon  Robert  Hamilton  himself, 
and  his  heirs,  they  did  not  fall  under 
the  warrandice  contained  in  a  convey- 
ance  to  singular  successors." 

^  Duff*s   Feud.    Gonv.    86.      See 
Nasmyth,  tupra. 


declared  intention  to  avoid  a  decision  of  it,  took  up  the  case  upon  the 
specialty'*  mentioned  in  the  answer.  As  in  dispositions  of  superiority,  the 
feu-rights  are  always  excepted  from  the  warrandice,  and  as  superiors  can  in 
their  grants  or  feu^rights  deal  with  and  modify  the  casualties  as  they  please, 
the  ground  of  decision  in  Nasmyth  seems  quiet  sufficient  for  the  general  case. 
In  regard  to  the  question  of  personal  or  real,  referred  to  in  the  answer,  it  is 
to  be  observed  that,  according  to  former  practice,  the  reddendo  was  not 
inserted  in  the  sasine,  and  did  not  enter  the  record,  but  still  the  feu-duty 
formed  a  real  burden  affecting  the  vassal  and  his  singular  successors ;  and  the 
same  principle  would  seem  to  apply  to  the  superior  and  his  singular  suooessors 
in  regard  to  the  casaalties. 

{I)  In  the  passage  from  Duff  here  referred  to,  an  opinion  Is  expressed  that 
the  taxation  is  not  effectual  "  in  a  question  with  the  singular  successor  of  the 
superior  unless  expressed  in  the  dispositive  clause;**  in  support  of  whieh 
Nasmyth  (tupra,  note  2,  p.  290)  is  quoted.  For  the  reason  already  stated 
(note  (k\  p.  290),  it  is  thought  that  that  view  is  incorrect,  and  reference  may 
be  made  to  Dixon,  Srd  March,  1858,  20  D.  721,  where  it  was  assumed 
by  aU  the  judges  "to  be  both  competent  and  usual  to  insert  a  clause 
taxing  the  entry  of  heirs  and  singular  successors.*'  The  mode  there  pro- 
posed was  the  usual  one,  of  inserting  the  composition  in  the  reddendo,  "And 
paying  as  composition  on  the  entry  of  every  heir  and  singular  successor  to  the 
foresaid  subjects  one  penny,  and  no  more,  to  which  the  composition  is  hereby 
taxed  ;'*  and  though  it  does  not  appear  that  the  clause  was  formally  approved 
of  by  the  Court,  no  objection  was  stated  to  it  by  any  of  the  judges.  The 
casualties  might,  as  suggested  by  Mr.  Duff,  be  referred  to,  as  the  feu-duty  is 
in  the  dispositive  clause  ;  but  this  would  not,  under  the  old  practioe,  have  met 
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613.  Bj  what  means  may  the  superior  be  secured  in  payment 
of  a  composition  on  each  sale  of  the  feu  ? 

By  inserting  in  the  dispositive  clause  of  the  charter  a  prohibi- 
tion against  subinfeudation,  fenced  with  a  clause  of  irritancy ;  a 
provision  that  all  disponees  of  the  grantee  should  be  obliged  to 
enter  within  a  certain  period  from  the  dates  of  the  dispositions  in 
their  favour;  a  provision  that  a  composition  should  be  due  on 
each  sale  to  a  purchaser,  without  reference  to  the  death  of  the 
vassal  ;{m)  and  (if  the  charter  is  to  contain  a  precept  of  sasine)  a 
declaration  that  the  charter  should  not  form  a  valid  warrant  for 
sasine  after  a  certain  time.  If  the  title  is  to  be  completed  by 
registration,  a  clause  of  direction  may  be  used  to  insure  the  inser- 
tion of  the  provisions  in  the  record. '(n)   [But  see  Answer  602.] 

[614.  What  are  the  provisions  of  the  Conveyancing  Act,  1874, 
as  to  redemption  of  casualties  in  feus  granted  before 
1st  October,  1874 ) 

(1.)  They  may  be  redeemed  on  such  terms  as  are  agreed  on 
between  the  superior  and  vassal. 

(2.)  Failing  agreement,  such  casualties  (except  when  fixed  in 
amount  and  time  of  payment  in  money  or  fungibles)  may  be 
redeemed  by  the  vassal — (a,)  when  exigible  on  death  only,  on  pay- 
ing the  amount  of  the  highest  casualty  with  fifty  per  cent  added ; 
(b,)  when  exigible  on  sale  or  transfer,  as  well  as  death,  on  pay- 
ment of  two  and  a-half  times  the  amount  of  the  casualty.  For 
further  details,  reference  is  made  to  §  15.  See  also  Morris,  4  K. 
515,  Edin.  Roperie  Co.,  6  R,  H.  of  L.  1.] 

^  DufTs  Feud.  Conv.  85. 


the  objection  that  they  did  not  enter  the  record.  The  better  way  might  be,  aa 
he  propoBes  (p.  209),  to  except  the  fen-righta  themselves  in  the  dispositive  clause 
of  the  conveyance  of  the  superiority  (as  seems  to  be  his  meaning) ;  but  it  does 
not  appear  how  the  vassal  is  to  secure  this. 

(m)  Or  that  a  composition  should  be  payable  by  each  assignee  or  disponee 
at  the  first  term  after  his  acquiring  right  to  the  feu. 

(n)  A  clause  of  direction  would  not  be  appropriate,  because  it  only  appoints 
certain  parts  of  the  deed  to  be  recorded,  while  without  such  clause  the  whole 
deed  must  be  so,  which  insures  the  object  in  view.  The  charter  should  in  the 
dispositive  clause  exclude  assignees  before  inf ef tment  or  registration  in  Register 
of  Sasines,  and  declare  that  tiie  charter  diall  not  be  a  valid  warrant  for  such 
infeftment,  nor  shall  be  so  roistered  after  a  certain  time,  and  there  should  be 
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[615.  What  options  has  the  superior  in  regard  to  such  redemp- 
tion money  1 
He  can  elect  that  it  shall  be  converted  into  an  additional 
feu-duty  equal  to  four  per  cent  upon  the  capital ;  otherwise  he 
must  take  payment^  and  grant  a  dischaige  at  the  vassal's  expense ; 
§§  16  and  17,  and  Schedules  F  and  O.] 

616.  What  is  the  import  of  the  statutory  clause,  *'  I  assign 

the  writs ;"  and  how  is  the  clause  usually  expressed  in 
the  original  charter  ? 

(1)  The  statutory  clause  imports  an  absolute  assignation  to  the 
writs  and  evidents,  and  to  all  the  open  precepts  therein  contained, 
to  which  the  disponer  has  right ^  [Consolidation  Act,  §  8.]  (2)  In 
the  assignation  of  writs  in  the  original  charter  there  is  usually  a 
qualification  that  the  writs  are  assigned,  to  the  effect  only  of 
maintaining  and  defending  the  disponee's  right,  and  an  obligation 
to  make  them  forthcoming,(o)  conform  to  inventory,  on  all  neces- 
sary occasions,  on  a  receipt  and  obligation  for  re-delivery  of  them 
within  a  reasonable  time,  and  under  a  suitable  penalty. 

617.  What  is  the  import  of  the  statutory  clause,  "  I  assign 

the  rents"  1 

The  clause  of  assignation  to  rents,  unless  specially  qualified, 
imports  assignation  to  the  rents  to  become  due  for  the  possession 
following  the  term  of  entry,  according  to  the  legal  and  not  the 
conventional  terms,  unless  in  the  case  of  fore-hand  rents,  in  which 
case  it  imports  an  assignation  to  the  rents  payable  at  the  conven- 
tional terms  subsequent  to  the  date  of  the  entry,  (i?)  [Consolidation 
Act,  §  8 ;  see  as  to  forehand  rents.  Maxwell,  1  R  122.] 

618.  What  is  the  use  of  the  clause  of  assignation  to  rents  ? 
It  is  to  give  the  disponee  a  title,  before  infeftment,  to  recover 

the  rents  and  duties  payable  by  the  tenants  and  occupiers  of  the 
lands.' 

a  provision  that  all  charters,  writs,  and  precepts  in  favour  of  heirs  and  singular 
successors  shall  contain  the  same  conditions. 

no  &  11  Vict.  c.  48,  §  8.  *  Mendes  Lect  586  (557). 

(o)  At  the  vassal's  expense. 

(p)  10  &  11  Vict.  0.  48,  §  8.     See  as  to  construction  of  clause,  Murray's 
Tn.,  31st  May,  1865,  8  MT.  845. 


294  ORIGINAL  CHARTER. 

619.  In  a  competition  for  the  rents  betwixt  a  disponee  with 

a  personal  title,  which  had  been  intimated  to  the 
tenants,  and  an  heritable  creditor,  who  had  attached 
the  estate,  Who  will  be  preferred  % 

The  disponee  will  be  preferred  to  the  rents  which  fell  due  before 
the  completion  of  the  creditor's  real  right,  but  the  latter  will  cany 
off  the  rents  falling  due  subsequently.^ 

620.  What  is  the  import  of  the  statutory  clause  of  obligation 

to  relieve  of  all  feu-duties,  casualties,  and  public 
burdens? 

It  imports  an  obligation  to  relieve  of  all  feu-duties  or  other 
duties  and  services,  or  casualties  payable  to  the  superior,  and  of 
all  public,  parochial,  and  local  burdens  due  from  or  on  account  of 
the  lands  prior  to  the  date  of  entry. '(r)  [ConsoL  Act,  §  8. — Not- 
withstanding the  implied  entry  under  the  Conveyancing  Act,  a 
proprietor  selling  with  a  disposition  containing  the  above  clause 
is  liable  (a  composition  having  fallen  due  by  the  death  of  the 
last-entered  vassal  before  the  date  of  the  disposition)  to  relieve 
the  disponee  of  the  composition;  Straiten  Estate  Co.,  8  B.  299.] 

621.  A  superior  bound  himself  in  1789  to  relieve  the  vassal 

of  all  minister's  stipend  and  public  burdens  imposed 
and  to  be  imposed  on  the  lands ;  and  public  burdens 
were  imposed  by  a  statute  passed(«)  in  1812;  Was 
the  vassal  entitled  to  relief  thereof  1 

No;  because  the  parties  are  not  held  to  have  had  in  view 
burdens  imposed  under  statutes  not  existing  at  the  date  of  the 
charter.'(<)  [See  in  confirmation  Dunbar's  Trustees,  5  R.,  H.  of 
L.,  221.] 

1  Daff's  Feud.  Conv.  98.   See  Abb.  >  Scott,  25tb  Jane,   1850,   12  D. 

827.  1077. 

MOftll  Victo.48,  §8. 


(r)  The  itatutozy  clause  ib  appropriate  to  diBpoaitioiis,  not  to  original  char- 
ten  in  which  the  terms  should  be  different. 

(s)  Insert,  "in  1839,  and  an  assessment  yoluntarily  imposed  by  the 
heritors." 

(t)  Obligation  to  relieve  a  vassal  '*  of  all  cesses,  taxations,  supply,  highway 
money,  and  other  public  burdens  whatever,  due  and  payable  forth,  or  that  any- 
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622.  Is  the  superior  liable  for  an  assessment  for  building  or 

repairing  the  parish  minister's  manse)      State  the 
reason. 

The  superior  is  not  liable  for  such  assessment ;  because  he  is 
not  an  heritor  in  the  sense  of  the  Act  1663,  c.  21.^ 

623.  What  is  the  import  of  the  statutory  clause,  "  I  grant 

warrandice"  ? 

Absolute  warrandice  as  regards  the  lands  and  writs,  and  war- 
randice from  fact  and  deed  as  regards  the  rents.'  [Consolidation 
Act,  §  8.] 

624.  How  ought  the  clause  of  warrandice  to  be  expressed 

when  the  lands  are  under  lease,  but  the  tenants  are 
partly  not  yet  in  possession  1 

An  exception  should  be  made  in  the  clause  of  warrandice  of 
the  current  leases,  and  with  regard  to  those  under  which  the  ten- 

1  Dondas,  M.  8511.  MO  &  11  Vict.  c.  48,  §  8. 


wise  may  be  imposed  upon  the  lands  in  all  time  coming,"  held  to  entitle  him 
to  be  relieved  of  pcor  rates ;  Reid,  16th  Feb.  1843,  5  D.  644.  See  also  Lees, 
11th  Nov.  1857,  20  D.  6 ;  Hunter,  16th  July,  1858,  20  D.  1811 ;  Paterson, 
10th  Dec  1863,  2  MT.  234  ;  and  CampbeU's  Trs.,  17th  Nov.  1865,  4  MT.  60, 
where  the  question  was  as  to  poor  rates  imposed  under  8  &  9  Vict.  c.  48,  which 
was  passed  after  the  date  of  the  feus.  In  Campbell's  Tra.  it  was  also  held  that 
under  an  obligation  to  relieve  the  vassal  "of  all  minister's  stipends"  and 
"teind  duties"  payable  for  and  forth  of  the  lands,  "  bygone  and  in  all  time 
coming,"  he  was  entitled  to  be  relieved  of  subsequent  augmentations  of 
stipend ;  though,  as  there  observed  per  Lord  Deas,  an  obligation  of  relief  "  of 
stipend  imposed  or  to  be  imposed  does  not  necessarily,  or  even  usually,  import 
relief  from  augmentations ;"  but  it  appeared  that  the  superior  had  been  all 
along  in  the  habit  of  paying  the  whole  stipend.  In  Rosslyn  (Locality  of 
Dysart),  7th  Dec.  1865,  M'P.  140,  it  was  held  that  an  obligation  to  relieve  the 
vassal  *'of  all  public  burdens,  except  poor  rates  and  prison  tax,  which  have 
been  or  shall  be  laid  or  assessed  '*  on  the  lands,  did  not  include  stipend,  that 
being  a  burden,  not  on  the  lands,  but  on  the  teinds,  which  were  not  conveyed. 
See  Clayhills,  21st  Dec.  1864,  3  MT.  269,  where  an  obligation  to  relieve  of 
public  burdens  contained  in  a  feu-contract,  which  was  never  feudalised,  but 
was  superseded  by  another,  which  narrated  at  length  the  first  deed  and  obliga- 
tion  of  relief,  but  did  not  in  the  part  containing  the  new  grant  repeat  that 
obligation,  was  held  to  be  lost. 
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ants  have  not  yet  obtained  posaeaaion  it  ahould  be  speciallj  de- 
clared that  the  diaponee  acoepta  the  landa  under  burden  of  auch 
leaaea,  and  that  he  ahall  allow  the  tenanta  to  obtain  entry ;  but 
without  prejudice  to  the  disponee  to  impugn  the  leaaea  upon  any 
ground  in  law  which  shall  not  infer  recourse  against  the  granter. 

625.  May  a  charter  by  a  subject-superior  be  recorded  for 

preservation  in  the  Sheriff  Court  Books,  if  it  contains 
a  consent  to  registration  in  that  record  ? 

No;  chartera  by  aubject-auperiors  being  registrable  for  pre- 
seryation  only  in  the  Books  of  Council  and  Seasion.^ 

626.  What  waa  the  import  of  the  precept  of  aaaine  in  use 

before  the  Infeftment  Act  of  1845 1    ' 

The  precept  of  aaaine  waa  a  deaire  and  requeat  by  the  superior 
to  hia  bailiea,  whose  names  were  left  blank,  to  proceed  to  the 
ground  of  the  lands,  and  there  give  and  deliver  tcf  the  disponee, 
or  hia  heira  and  aaaigneea,  heritable  atate  and  aasine,  real,  actual, 
and  corporal  possession  of  the  lands  conveyed,  by  deliverance  to 
them,  or  to  their  attorney,  bearers  of  the  charter,  of  earth  and 
stone  of  the  ground  of  the  lands,  and  all  other  aymbola  usual  and 
neceaaary.' 

627.  What  were  the  changea  on  the  precept  of  aasine  intro- 

duced by  the  Infeftment  Act  of  1845 ) 

(1.)  No  bailie  ia  named,  the  notary  being  directed  to  give  in- 
feftment. 

(2.)  There  ia  no  direction  to  proceed  to  the  lands,  that  cere- 
mony being  abolished  by  the  Act 

(3.)  There  ia  no  delivery  of  aymbols. 

(4.)  There  is  no  reference  to  the  grantee'a  attorney. 

[This  Act  ia  not  (except  the  6th  aection)  repealed  by  the  Con- 
solidation Act,  1868.     See  Schedule  A,  No.  2.] 

628.  Do  precepts  of  sasine  fall  by  the  death  of  the  granter  or 

grantee? 

Precepts  of  aaaine,  being  mandatea,  formerly  expired  on  the 


1  1698,  c.  85.  *  Jur.  St.  i.  17  (4th  edit.) 
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death  of  either  party;  but  by  the  Statate  1693,  c.  35,  it  was 
enacted  that  precepts  should  be  sufficient  warrants  for  sasine  after 
^the  death  of  either  party,  or  both,  provided  that  sasines  taken 
after  the  death  of  either  party  express  the  title  of  those  in  whose 
favour  infeftment  is  ezpede,  and  that  the  title  be  deduced  in  the 
instrument,  under  the  pain  of  nullity.  The  Act  excepts  precepts 
of  clare  canatcU,  which,  as  being  strictly  personal,  formerly  fell  on 
the  death  of  either  the  grantor  or  grantee,  but  now  only  on  the 
death  of  the  grantee.^    [Consolidation  Act,  §  103.] 

629.  Enumerate  the  symbols  of  infeftment  under  the  old 
form] 

(1.)  Earth  and  stone  for  lands  and  houses. 
(2.)  Hasp  and  staple  for  burgage  tenements. 
(3.)  Clap  and  happer  for  mills. 
(4.)  Net  and  coble  for  fishings. 

(5.)  Sheaf  of  com,  or  handful  of  grass  and  com,  for  teinds. 
(6.)  A  psalm-book  and  the  keys  of  the  church  for  patronage. 
(7.)  A  penny  money  for  annuaJrent,  or,  if  prestable  in  victual, 
a  handful  of  com,  and  earth  and  stone  for  the  lands. 
(8.)  An  oar  and  water  for  a  right  of  ferry. 
(9.)  The  Book  of  the  Court  for  jurisdiction.^ 


m.  INSTBUBIENT  OF  SASINE. 

630.  Define  sasine,  and  what  is  its  effect  1 

Sasine  is  the  delivery  of  possession  to  the  vassal  (formerly  by 
symbols,  afterwards  by  notarial  act),  attested  by  a  notarial  instru- 
ment ;  and  its  effect,  when  completed  by  registration,  is  fully  to 
divest  the  superior  of  the  dominium  utile,  and  to  invest  the  vassal 
— to  convert  the  personal  right^  or  jua  ctd  rem  acquired  by  the 
vassal  by  delivery  of  the  charter,  into  ajiis  in  re,  or  &  right  in  the 
subject. 

631.  When  was  the  instrument  of  sasine  introduced  into 

Scotland  ? 

1  10  &  11  Vict.  c.  48,  §  15.  s  Enk.  2,  8,  36. 


298  INSTRUMENT  OF  SASINE. 

It  is  stated  by  Sir  Thomas  Oraig  that  the  instrument  of  sasine 
was  introduced  by  James  I.,  in  1430,  after  his  return  from 
England;  but  there  is  evidence  that  it  was  used  at  an  earlier 
period.^ 

632.  Describe  the  ceremony  of  infeftment  under  the  old 

form. 

The  superior's  bailie,  the  vassal's  attorney,  a  notary,  and  two 
witnesses,  having  gone  to  the  lands,  the  attorney  delivered  the 
deed  containing  the  precept  to  the  bailie,  requiring  him  to  perform 
the  duties,  in  terms  of  the  precept.  The  bailie  delivered  the  deed 
to  the  notary,  who  explained  the  nature  of  the  conveyance(as)  to 
the  witnesses,  and  read  the  precept  The  notary  having  then  re- 
delivered the  charter  to  the  bailie,  the  latter  delivered  the  proper 
symbols  of  possession  to  the  attorney,  who  thereupon  took  instru- 
ments in  the  hands  of  the  notary,  by  giving  him  a  piece  of  money; 
the  whole  res  gestce  being  done  in  the  presence  of  the  witnesses, 
and  afterwards  set  forth  in  the  instrument  of  sasine. 

633.  Enumerate  the  clauses  of  the  instrument  of  sasine  in 

the  old  style. 

(1)  The  invocation;  (2)  the  date,  and  the  year(y)  of  the 
sovereign's  reign ;  (3)  the  > appearance  of  the  parties(id)  and  the 
notary  and  witnesses,  on  the  ground;  (4)  the  narrative  of  the 
charter ;  (5)  the  requisition  to  the  bailie ;  (6)  the  bailie's  accept- 
ance of  the  warrant,  and  delivery  of  it  to  the  notary;  (7)  the 
publication  of  the  charter,  and  the  transcript  of  the  precept; 
(8)  the  delivery  of  sasine ;  (9)  the  taking  of  instruments ;  (10)  the 
summary  of  the  res  ge8t(B,{a)  and  the  names  and  designations  of 
the  witnesses;  (11)  the  notary's  docquet.' 

634.  Must  the  year,  both  of  the  era  and  of  the  sovereign's 

reign,  be  inserted  in  the  instrument  in  the  old  form  ) 

2  Enk.  2,  8,  34.  <  Jur.  St.  L  59  (4th  edit) 


(x)  Strictly  the  deed  required  to  be  "  read  and  published/'  And  the  instru- 
ment always  bore  that  it  had  been  so. 
iy)  '*  Both  of  the  Christian  era  and  " — 
(z)  Or  of  their  representatives,  the  procurator  and  biulie. 
(a)  '^th  the  hour  of  the  daj  when  it  took  place. 
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It  is  doubtful  whether  both  are  essential ;  but  where  both  are 
given,  they  must  correspond.^(5) 

635.  A  sasine  in  the  old  form  was  dated  the        day  of  May, 

18i0,  another  was  dated  the  day  of  July,  1840, 

and  both  were  recorded  on  10th  August,  that  year ; 
Were  both,  or  either,  good  or  bad  ? 

(1)  The  first  sasine  is  null ;  because  sasines  were  inept  which 
were  not  registered  within  sixty  days  of  their  date;  and  here, 
although  infeftment  had  been  ezpede  on  the  last  day  of  May,  the 
registration  was  not  made  in  due  time.  (2)  The  second  sasine 
might  be  sustained,  if  not  challenged  on  the  ground  of  deathbed,(c) 
bankruptcy,  or  the  like ;  because  infeftment  taken  on  any  of  the 
days  of  July  is  timeously  registered  on  the  10th  of  August. '((/) 

636.  The  bailie  was  described  in  the  instrument  as  ''  Brown 

in  Dubbs,"  his  Christian  name  being  left  blank ;  Is  an 
objection  on  that  ground  relevant,  there  being  no 
averment  that  there  was  another  person  of  the  same 
name  in  the  same  place )    State  the  reason. 

No;  because,  as  stated  by  the  Lord  Chancellor  in  the  case 
cited,  there  being  no  reason  to  suppose  that  there  were  more  than 

1  Town  of  Brechin,  11th  Dec.  1840,          >  Dickson's  Tib.,  15th  Dec.  1820  ; 
3  D.  216 ;  Lindsay,  27th  Feb.  1844,       Home  925. 
6  D.  771 ;  M'Farlan,  2nd  June,  1853, 
15  D.  708.  

(5)  In  Smith,  18th  Feb.  1835, 13  S.  461,  a  sasine  was  found  null,  the  year 
of  the  Christian  era  being  written  partly  on  an  erasure,  though  the  year  of  the 
king's  reign  was  also  given,  was  not  subject  to  any  objection,  and  oonesponded 
with  the  other.  In  this  case.  Lord  Moncreiff,  in  his  opinion,  stated — "It  is 
essential  to  the  validity  of  every  instrument  of  seisin  that  it  should  bear  the 
date  both  of  the  Christian  era  and  of  the  king's  reign."  In  M'Farlan,  cited, 
note  1,  the  Court  held  that  the  year  of  the  king's  reign,  which  was  the  only 
one  inserted,  not  being  correctly  specified,  the  sasine  was  null,  and  that  it  was 
not  necessary  to  decide  the  question,  "whether  it  is  essential  to  the  validity  of 
such  an  Instrument  that  its  date  be  described  by  reference  to  the  year  both  of 
the  Christian  era  and  of  the  sovereign's  reign." 

(c)  A  question  of  deathbed  could  hardly  arise  as  to  a  sasine. 

(d)  In  Gordon,  5  Br.  Sup.  587,  a  sasine  was  sustained,  the  date  at  the 
beginning  of  which  was  first  October,  1771,  while  at  the  end  saline  was  said  to 
have  been  given  on  30th  September. 
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one  **  Brown  in  Dubbs,"  the  objection  resolves  into  a  latent 
ambiguity,  which  must  be  averred  and  proved.^ 

637.  Is  a  sasine  valid  in  which  the  precept  is  not  inserted,  or 

onl J  partially  inserted  t 

(1)  In  an  old  case,  a  sasine  was  sustained  in  which  the  precept 
was  not  inserted;'  but  the  decision  is  of  doubtful  authority. 
(2)  The  insertion  of  the  precept  in  sasines  in  the  new  form  is 
indispensable.*  (3)  Where  the  precept  contains  a  description  of 
the  lands,  and  infefbment  is  to  be  given  only  of  part,  it  has  been 
held  sufficient  to  insert  only  as  much  of  the  precept  as  relates  to 
the  portion  of  the  lands  in  which  sasine  is  to  be  given.^ 

638.  A  sasine  bore  that  ^'heritable  state  and  sasine,  real, 

actual  and  corporal  possession,"  had  been  given  by 
delivery  of  the  usual  symbols,  but  without  specifying 
them ;  (2)  another  omitted  the  words  "  heritable  state 
and  sasine,"  &c.,  but  contained  a  specification  of  the 
proper  symbols ;  (3)  and  a  third  bore  that  "  heritable 
state,"  (be,  had  been  given,  but  mentioned  a  wrong 
symbol ;  Were  the  instruments,  or  any  of  them, 
vaUd? 

The  first  has  been  held  to  be  valid  ;^  but  the  second*  and  third 
are  nuU.'(/) 

639.  The  precept  directed  heritable  state  and  sasine  to  be 

given  without  specifying  the  symbols,  but  these  were 

1  Morton,  lOth  Deo.  1828,  7  S.  172;  *  Urqnhart,  M.  9915-21,  aff. 

aff.  26th  Nov.  1830,  4  W.  &  S.  379.  •  Davidson,  14th  Nov.  1827, 6  S.  8. 

*  Lady  Lambertown,  M.  14309.  '  Carnegie,   ML    14316 ;    Town  of 
>  8  &  9  Vict.  c.  35,  §  5.(e)  Brechin,  11th  Dea  1840,  3  D.  216. 

*  Don,  4th  Feb.  1813,  F.C. 


(«)  And  Schednle  (B),  annexed. 

(/)  In  Town  of  Brechin,  cited,  there  was  not  a  wrong  symbol,  but  an 
omission  of  one,  the  instrument  bearing  only  "  stone,"  in  place  of  "  earth  and 
stone,"  and  the  year  of  the  king's  reign  did  not  correspond  with  that  of  the 
Christian  era;  but  it  was  observed,  that  either  objection  would  have  been 
fatal  In  a  prior  case,  Gordon,  5  Br.  Sup.  587,  a  sasine  which  did  not  bear 
that  both  earth  and  stone  were  delivered  was  sustained. 
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correctly  set  forth  in  the  sasine ;  Was  the  infeftment 
valid  )    State  the  reason. 

Yes ;  because  the  precept  being  an  act  of  a  private  party,  all 
that  is  required  is,  that  it  contain  sufficient  authority  to  warrant 
the  infeftment.  The  instrument,  on  the  other  hand,  being  an 
€ictii8  legUvmvSy  must  be  complete  in  itself,  and  the  strictest 
observance  of  form  is  essentially  necessary.' 

640.  The  dispositive  clause  of  the  charter  was  in  favour  of 

A,  and  the  precept  was  to  B ;  What  is  the  effect  of 
infeftment  on  the  charter? 

Infeftment  will  not  vest  the  fee  in  B,  as  there  was  no  act  of 
transmission  to  him,  the  dispositive  clause  being  the  ruling  clause 
of  the  deed ;  nor  can  A  directly  complete  a  real  right  under  the 
charter,  as  it  does  not  contain  a  precept  in  his  favour.' 

641.  Is  a  precept  to  infeft  the  "  heirs  of  A"  a  sufficient  war- 

rant for  sasine  1 

A  sasine  in  favour  of  *'  the  heirs  of  A "  is  null ;  but  if  the 
party  infeft  is  named  in  the  instrument,  and  his  character  as  heir 
established  by  a  service  deduced  in  the  instrument,  the  sasine  is 
valid." 

642.  What  is  the  effect  of  infeftment  on  a  precept  in  favour 

of  "  Robert  Murdoch  &  Co.,"  or  to  "  Robert  Murdoch 
and  the  other  partners  of  Robert  Murdoch  and  Com- 
pany "  1 

(1)  Infeftment  to  "Robert  Murdoch  &  Co.  *'  is  null;  because 
a  company  cannot  sustain  the  feudal  relation.^  (2)  Infeftment 
to  "  Robert  Murdoch  and  the  other  partners  of  Robert  Murdoch 
and  Company "  is  a  valid  investiture  to  the  partner  named,  but 
not  to  the  others.  ^(^) 

^  Bantow,  18th  Feb.  1858,  20  D.  *  Morrison,  18th  June,  1818;  Hume 

612.  720. 

*  Shanks,  M.  4295.  »  Denniston,  16th  Feb.  1808,  M. 

'  Bell's  Prin.  876.  App.  '« Tack,"  No.  15. 


{g)  In  Denniston,  cited,  it  was  held  that  a  Uok  may  be  granted  to  a  com- 
pany fooo  nomine. 
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643.  May  infeftment  in  all  lands  belonging  to  the  granter 

be  validly  given  on  a  general  conveyance  containing 
a  precept) 

(1)  Infeftment  on  a  general  conveyance  of  all  lands  belong- 
ing to  the  granter  is  null ;  because  the  lands  in  which  infeftment 
is  to  be  given  must  be  distinguished  and  identified  in  the  instru- 
ment.^ (2)  But  the  sasine  is  good  if  the  grantor's  infeftments 
have  been  produced  to  the  notary,  and  mentioned  in  the  instru- 
ment' 

644.  May  infeftment  in  liferent,  or  in  trust,  or  in  security,  or 

in  an  annualrent,  be  given  on  a  precept  authorising 
sasine  in  fee ;  or  vice  versa  f 

(1)  A  precept  of  sasine  in  fee  may  be  assigned  so  as  to  war- 
rant infeftment  in  liferent,  or  in  trust,  or  in  security  f  but  a  pre- 
cept in  fee  has  been  held  not  to  authorise  infeftment  in  an  annual- 
rent  ^(^)  (2)  A  precept  for  sasine  in  liferent,  or  in  trusty  or  in 
security,  is  no  authority  for  infeftment  in  fee  f  but  a  precept  for 
sasine  in  trust  in  a  settlement  containing  a  power  of  sale  may  be 
assigned  by  the  trustees  to  a  purchaser  so  as  to  warrant  sasine  in 
fee,  free  of  the  provisions  and  conditions  of  the  trust."(t) 

^Belflhes,    2l8t   Jan.    1815,    F.C.  « Mitchell,  M.  14835. 

(and  2  Horn  L.  C.  82).  ^  Authorities  in  note  8,  iupra, 

s  Graham's  Cn.,  M.  49.  *  Gockburn,  4th  June,  1836,  14  S. 

>Bell*8  Prin.  877;   Durs  Feud.  889. 
Conv.  109  ;  Mensies  Lect.  540  (662). 


{h)  Mitchell,  dted,  was  decided  16th  July,  1767.  See  eoniraf  Bonthron, 
29th  May,  1805,  Hume  238.  A  husband  by  contract  of  marriage  bound  him- 
self to  secure  his  wife  in  an  annuity  payable  out  of  any  lands  he  then  had  or 
might  acquire  ;  he  afterwards  disponed  a  house  to  her  in  security  of  the  an- 
nuity, and  assigned  an  open  precept  in  his  favour  on  which  she  was  inf eft. 
Held,  in  a  question  with  trustees  for  his  creditors,  that  her  infeftment  was 
effectual  to  secure  her  annuity. 

(t)  This  is  put  more  broadly  than  the  case  of  Cookbum,  dted,  warrants. 
The  trust-deed  there  conveyed  to  the  trustees,  "  and  to  the  assignees  or  dis- 
poneee  of  the  trustees."  There  was  power  to  sell,  and  the  purchaser  was  to  be 
nowise  concerned  with  the  conditions  of  the  trust,  and  the  precept  was  for 
infefting  the  trustees  **  and  the  assignees  of  the  trustees  ;**  and  the  judgment 
proceeded  on  these  specialties.  No  general  rule,  such  as  is  stated  in 
this  answer,  was  settled,  and  each  case  would  probably  depend  on  its  own 
drcumstanoes. 
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646.  In  what  cases  were  separate  acts  of  infeftment  neces- 
sary? 

Separate  acts  of  infeftment  were  necessary — (1)  where  the  lands 
were  discontignous ;  (2)  where  they  were  held  of  different  superiors; 
(3)  where  they  were  held  by  different  tenures ;  (4)  where  they 
were  held  by  different  titlea 

646.  If  an  instrument  of  sasine,  in  several  portions  of  land 

locally  discontiguous,  and  held  by  different  titles,  bore 
— (1)  that  sasine  was  given  '^  on  the  ground  of  the  said 
lands/'  without  the  words  '*  respectively  and  succes- 
sively;"  or  (2)  that  sasine  was  given  "  on  the  ground 
of  the  said  lands  respectively  and  successively,  where 
the  same  are  discontiguous ;"  would  both,  or  either,  of 
the  sasines  be  valid  9 

(1)  In  the  first  case,  it  is  thought,  the  sasine  would  be  valid, 
for  although  the  words  **  respectively  and  successively  "  be  want- 
ing, the  expression  used  is  not  exclusive  of  the  fact  that  separate 
acts  of  infeftment  were  taken  ;^{k)  (2)  but  in  the  second  case,  it 
is  thought  the  sasine  would  be  bad  as  to  the  parcels  of  land  held 
by  titles  different  from  those  of  the  parcel  on  which  infeftment 
had  actually  been  taken,  unless  the  word  **  discontiguous  "  would 
bear  the  interpretation  of  legcd  disjunction^  as  well  as  local  discon- 
tiguity.* 

647.  By  what  means,  and  to  what  extent,  might  the  neces- 

sity for  separate  acts  of  infeftment  be  obviated  before 
the  Infeftment  Act  ? 

Where  the  lands  had  been  erected  into  a  barony,  or  had  been 
united  by  a  clause  of  union  in  a  charter  from  the  Crown,  infeft- 
ment might  be  given  in  subjects  lying  locally  discontiguous  or 
requiring  different  symbols,  at  the  place  appointed;  or,  if  no 
place  were  named,  or  any  part  of  the  barony  or  united  lands,  and 
by  the  symbols  of  earth  or  stone.  But  a  clause  of  union  obviated 
only  discontiguity  and  the  necessity  for  different  symbols,  and 

1  Enk.  2,  3,  45 ;  Bell's  Prin.  872.  *  See  Duff's  Feud.  Conv.  112. 


(I;)  It  WAS  BO  held  in  Gordon,  5  Br.  Sup.  587.    In  Maxwell,  M.  14818,  the 
expression  was  "  super  fundis  dietarum  terrarum,"  ftc,  and  not  mper/undo. 
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had  no  effect  in  dispensing  with  separate  sasine,  where  the  supe- 
riors, tenures,  or  titles  of  the  several  lands  were  different.^ 

648.  Where  different  portions  of  lands  contained  in  a  charter 

with  a  clause  of  union  had  been  sold  or  feued ;  Were 
separate  acts  of  infeftment  in  these  portions  neces- 
sary] 

No ;  the  union  being  an  inherent  quality  of  the  lands,  which 
is  not  dissolved  by  a  separation  of  a  parb  from  the  whole,  neither 
the  part  alienated,  nor  the  part  retained,  being  deprived  of  the 
benefit.' 

649.  What  words  have  been  held  indispensable  in  the  no- 

tary's docquet  ? 

The  words  "  vidi  sdvi  et  avdivi  "  have  been  held  indispens- 
able ;*  and  a  sasine  was  reduced  from  the  docquet  of  which  these 
words  were  omitted,  "  dum  sic  ut  prcemUtitur^  dicerentur  agererUur 
etJiererU  una  cum  prcenaminatis  testibus  presena  jtersanaliter  irUer- 
fui."\l) 

650.  Is  it  necessary  that  the  witnesses  sign  each  page  of  the 

instrument  9 

The  subscription  of  each  page(m)  by  the  witnesses  was  neces- 
sary in  infeftments  in  the  old  form,  because  they  were  called  to 
witness  and  attest  the  facts ;  but  it  is  unnecessary  in  the  case  of 
sasines  in  the  new  form,  because  the  witnesses  attest  merely  the 
subscription  of  the  notary. 

^  Exak.  2,  3,  45  ;  BeU*B  Prin.  874.  *  Fzimroee,  M.  14320. 

s  Bell's  Prin.  874  ;   Montgomery,          «  Maointoah,  17th  Not.  1825,  4  a 
2nd  Mansh,  1813,  F.C. ;  Heron,  M.      190. 
8684.  

(2)  In  the  case  of  Macintosh,  cited,  reference  was  made  to  Maxwell,  M. 
16887,  and  obeexved,  that  it  should  not  be  followed.  There  a  sasine  with  the 
ahort  attestation,  "  Ita  eue  aUestor  tigiw  €t  tuhicriptione  his  meit  manualibua,'* 
was  SQstained. 

(m)  The  Act  1686,  a  17,  requires  the  subscription  only  of  each  leaf  by 
the  notary  and  witnesses,  and  a  sasine  so  signed  by  the  notary  was  sustained. 
It  does  not  appear  from  the  report  how  the  witnesses  had  signed ;  Carnegie, 
26th  Feb.  1796,  M.  8858.    The  practice  was  as  stated  in  the  answer. 
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651.  What  is  the  effect  of  erasures  in  sasiDes  1 

Erasures  in  sasines  do  not  affect  their  validity,  unless  there  he 
proof  of  fraud,  or  the  record  is  not  conformahle  to  the  instrument. 
But  the  statute  conferring  the  protection  does  not  extend  to  sasines 
propriis  fnantbu8.^{p)    [Consolidation  Act,  1868,  §  144.] 

652.  Is  it  a  relevant  ohjection  to  a  sasine  that  at  the  time  of 

taking  infeftment  the  testing  clause  of  the  disposition 
was  not  filled  up  1    State  the  reason. 

Ko ;  because  the  delivery  of  the  deed,  containing  the  precept 
to  the  grantee,  was  a  warrant  to  him  to  insert  the  testing  clause, 
and  when  filled  up  it  is  probatio  probata  of  the  fact  of  the  deed 
being  completed  by  subscription  at  its  date.' 

653.  What  changes  were  introduced  in  the  form  of  giving 

infeftment  by  the  Infeftment  Act  of  1845  1 

(1)  The  ceremony  of  infeftment  on  the  lands  and  the  symbols 
were  abolished ;  and  it  was  provided  that  sasine  should  be  effec- 
tually given,  and  infeftment  obtained  by  producing  the  warrant  to 
a  notary  public,  and  ezpeding  and  recording  an  instrument  of 
sasine,  in  terms  of  the  Act.  (2)  One  act  of  infeftment  is  declared 
to  be  effectual,  whether  the  lands  lie  contiguous  or  discontiguous, 
or  are  held  by  the  same  or  different  titles,  or  of  one  or  more  supe- 
riors.* 

654.  Enumerate  the  clauses  of  the  instrument  of  sasine  in  the 

the  new  form. 

(1)  The  production  (r)  of  the  charter  to  the  notary  by  or  on 
beluJf  of  the  grantee ;  (2)  the  narrative  of  the  dispositive  clause  of 

16*7  Wilt  IV.  c.  88,  §  l.(|))                 »  8  &  9  Vict  c.  85,  §  1. 
*  Leith  Bank,  22iid  Jan.  1886,  14 
a  882.  

(p)  The  prorioionfl  of  the  6  &  7  Will  IV.  o.  88,  are  now  extended  to 
notarial  instniments,  and  initnimenti  of  resignation  aci  rvmanen^iam,  instm- 
mente  of  cognition,  and  other  notarial  instruments  in  burgage  snbjeeta,  and  to 
aU  notarial  instruments  ezpede  under  the  8  &  9  Vict,  a  81 ;  Titles  to  liaad 
Act,  1858,  §  88  ;  and  Titles  to  Land  Act,  1860,  §  19,  which  also  oonects  the 
ezTor  in  §  83  of  the  Act  of  1858. 

(r)  At  a  place  specified. 

X 
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the  charter j  (3)  the  insertion  of  the  precept;  (4)  the  giving  of 
saone ;  and  (5)  the  testing  clause. 

655.  State  generally  the  leading  providons  of  the  Statute 
1617,  a  16,  establishing  the  Register  of  Sasines,  and 
of  the  subsequent  relative  Statutes. 

(1.)  1617,  c,  16,  established  the  General  Begister  of  Sasines 
in  Edinburgh,  and  Particular  Registers  in  each  of  the  districts 
into  which  the  kingdom  is  thereby  divided  j  and  ordained  that  all 
sasines,  reversions,  ^a,  should  be  recorded  either  in  the  General 
Begister  or  in  the  Particular  Register  of  the  district  within  which 
the  lands  are  situated,  within  sixty  days  of  their  date.  The  keeper 
of  each  register  is  appointed  to  record  the  deeds  within  forty-eight 
hours  after  presentation,  and  to  engross  the  whole  of  the  body  of 
the  writ  in  the  register.  Sasines  not  thus  registered,  it  is  declared, 
shall  make  no  faith  in  judgment  in  prejudice  of  a  third  party  who 
has  acquired  *'  a  perfect  and  lawful  right "  to  the  lands ;  but  that 
the  unregistered  writs  may  be  used  against  the  grantor,  his  heirs 
and  successors. 

(2.)  1672,  c.  16,  appointed  the  keepers  of  the  registers  to  make 
minute-books  containing  the  names  and  designations  of  the  parties, 
and  the  common  designation  of  the  lordship  or  barony  of  the  lands 
mentioned  in  the  writ. 

(3.)  1681,  ell,  established  the  Burgh  Begisters  of  Sasines. 

(4.)  1686,  c.  19,  enacted  that  when  sasines  were  presented  to 
the  keepers,  and  delivered  back  with  a  certificate  of  registration, 
that  should  be  sufficient  for  the  parties'  security,  although  the  writs 
were  not  engrossed  in  the  register. 

(5.)  1693,  c.  13,  enacted  that  all  infeftments  or  other  real 
rights  shall,  in  all  competitions,  be  preferable  and  preferred 
according  to  the  date  and  priority  of  registration,  (a) 


(«)  Two  sasiQes  were  presented  for  registration  on  the  same  day  and  by  the 
same  agent,  and  were  both  stated  in  the  minute-book  to  be  given  in  between 
the  same  hours,  but  the  one  first  in  date  was  first  entered  in  the  minute-book 
and  first  reoorded.  Held  incompetent  to  prove  by  parole  that  they  were  de 
facto  presented  together ;  Douglas,  2l8t  Feb.  1885,  18  S.  505.  Where  it  is 
intended  that  two  bonds  are  to  rank  pari  paatu,  a  declaration  to  that  effect 
should  be  inserted  in  each  of  them.  In  the  old  forms,  this  was  done  in  the 
dispositive  clause  and  precept,  so  as  to  insure  its  entering  the  record ;  it  should 
now  be  at  the  end  of  Uie  dispositive  clause. 
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(6.)  1693,  a  14,  provides  that  the  minute-book  (<)  shall  express 
the  day  and  hour  when,  and  the  names  and  designations  of  the 
persons  by  whom,  the  writs  shall  be  presented;  and  that  each 
minute  shall  be  immediately  signed  by  the  presenter  of  the  writ 
and  the  keeper ;  and  that  the  writs  shall  be  registered  in  the  order 
of  the  minute-book. 

(7.)  1696,  a  18,  repealed  the  Act  of  1686,  and  enacted  that  no 
sasine,  or  other  writ  appointed  to  be  registered,  should  be  of  any 
force  against  others  than  the  grantors  and  their  heirs,  unless  duly 
booked  and  inserted  in  the  register. 

(8.)  A.S.,  17th  Jan.  1756,  appointed  the  notary's  docquet,  as 
well  as  the  body  of  the  sasines,  to  be  fully  engrossed  in  the 
register. 

666.  What  are  the  provisions  of  the  Infeftment  Act  of  1845 

with  respect  to  the  registration  of  sasines  on  precepts 
by  subjects. 

(1)  Sasines  in  the  new  form  are  made  registrable  at  any  time 
during  the  life  of  the  party  in  whose  fiivour  the  instrument  is 
ezpede ;  (2)  it  is  enacted  that  the  date  of  presentment  and  entry 
set  forth  on  the  instrument  by  the  keeper  of  the  record  should  be 
taken  to  be  the  date  of  the  instrument  of  sasine  and  infeft- 
ment;  (3)  in  case  of  error  or  defect^  it  is  made  competent  to 
record  another  instrument,  having  effect  from  the  date  of  its 
registration.(u) 

667.  What  were  the  provisions  of  the  Titles  to  Land  Act 

with  respect  to  the  registration  of  a  conveyance,  as  an 
equivalent  to  infeftment? 

That  it  shall  be  competent  and  sufficient  for  the  grantee  of  the 
conveyance,  instead  of  expeding  and  recording  an  instrument  of 


(<)  The  entry  in  the  minnte-book,  and  not  that  in  the  record,  ia  the  evidence 
of  the  date  of  recording;  and  a  diacrepancy  between  them,  which,  if  the 
record  had  been  taken  as  the  evidence,  would  have  made  the  registration 
bejond  the  lixty  days,  held  of  no  importance ;  Madaine,  16th  Jnne^  1862^ 
14  D.  870 ;  aff.  6th  Jnly,  1866, 18  D.  44. 

(ii)  This  waa  competent  under  the  former  system,  it  being  held  that  a 
precept  was  not  exhausted  till  a  valid  sasine  had  been  taken  and  duly  recorded  | 
Watson,  16th  May,  1818,  Hnme  719;  Monorieff,  29th  Jan.  1880,  8  8  416; 
Kibbles,  18th  Dec.  1880,  0  S.  288 ;  aff.  6  W.  &  S.  668. 
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aaone,  to  record  the  conyeyance  itself  in  the  Begister  of  Sasines ; 
and  the  oonyeyanoe  being  presented  for  registration  with  a  warrant 
of  registration  thereon,  specifying  the  person  on  whose  behalf  it 
is  presented,  and  signed  by  him  or  his  agent,(ar)  and  being  so 
recorded  along  with  such  warrant,  shall  have  the  same  legal  force 
and  effect  as  if  the  conveyance  had  been  followed  by  an  instm- 
ment  of  sasine  duly  ezpede  and  recorded  at  the  date  of  recording 
the  conveyance,  according  to  the  former  law  and  practice,  in 
fftvonr  of  the  person  in  whose  behalf  the  conveyance  is  presented 
for  r^;istration.^(^) 

[658.  What  are  the  leading  alterations  as  to  warrants  of 
registration  contained  in  the  Consolidation  and  Land 
Begisters  Acts  of  1868,  and  the  Conveyancing  Act  t 

(1.)  That  all  writings  recorded  in  any  Begister  of  Sasines  shall 
have  a  warrant  of  registration. 

(2.)  That  the  warrant  shall  specify  the  county  or  conntieB,  or 
bnxgh  or  burghs. 

(3.)  That  it  may  authorise  registration  for  preservation,  or  for 
preservation  and  execution,  as  well  as  for  publication. 

(4.)  A  doubt  was  set  at  rest  whether  a  warrant  could  be  signed 
by  a  firm  of  agents.  Consolidation  Act,  §  141 ;  Land  Begisters 
Act^  §§  4  and  12 ;  Conveyancing  Act^  §  33.] 

669.  What  are  the  essential  acts  in  recording  a  sasine  or  a 
conveyance  ? 

(1)  The  entry  in  the  minute-book ;  (2)  the  transcription  of  the 

Ml  &  22  Yiot.  a  76,  §  1. 


(as)  The  warrant  must  oontahi  the  dedgnation  of  the  penon  on  whose 
behalf  the  deed  is  to  be  recorded,  and  there  must  be  added  after  the  agent's 
signature  his  designation  and  residence  and  character  as  agent  of  the  party  (see 
sdbednle  to  Act).  A  disposition  was  recorded  with  a  warrant  in  these  teims~ 
*<Begi8teronbehalf  of  Matthew  Pettigiew.  William  Madean,  agent.*'  Held 
In  a  competition  that  the  registration  was  inyalid  and  null  |  Johnston,  16th 
Jnne,  1866,  8  MT.  954. 

(y)  In  case  of  any  error  or  defect  in  the  recording  of  a  conveyance  or 
waxrant,  it  may  be  recorded  of  new  either  with  the  original  or  a  new  warrant 
pf  regirtration;  Titles  to  Land  Act,  1860,  §  85.  In  the  case  of  notarial 
instruments,  the  remedy  is  "  of  new  to  make  and  record  a  notarial  instmment," 
ko,;  ibid. 
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flasine  into  the  record,  and,  in  the  case  of  a  oonveyanoe,  the  tran- 
scription also  of  the  warrant  of  registration ;  (3)  the  certificate  of 
registration. 

660.  Most  marginal  additions  in  the  record  be  signed! 

It  is  not  essential  that  marginal  additions  in  the  register  be 
signed,  if  they  are  in  the  same  hand  as  the  body  of  the  record ; 
because  the  register,  being  in  publiea  cuHodia,  is  exempt  from 
suspicion.^ 

661.  Within   what  time  must    sasines  or  conveyances  be 

recorded  in  the  Begister  of  Sasines  1 

(1.)  Sasines  in  the  old  form,  and  sasines  prapriia  mcmibuM^ 
most  be  recorded  within  sixty  days  of  their  date.' 

(2.)  Sasines  in  the  new  form,  and  the  whole  writs  and  instm- 
ments  comprehended  within  the  term  '^  conveyance,"  by  the 
interpretation  clause  of  the  Titles  Act,  may  be  recorded  at  any 
time  during  the  life  of  the  grantee.'    [Consolidation  Act,  §  142.] 

(3.)  Before  the  Infeftment  Act,  Crhancery  precepts  were  void, 
if  inf eflment  was  not  given  before  the  first  term  of  Whitsunday  or 
Martinmas  posterior  to  the  date  of  the  precept ;  and  that  statute 
provides  that  such  precepts  shall  be  void  unless  the  sasine  be 
recorded  before  such  first  term.^ 

662.  Where  an  error  has  been  committed  in  recording  a  con- 

veyance, or  in  the  warrant  of  registration ;  How  may 

the  defect  be  remedied  1 
(1)  Where  an  error  has  been  made  in  recording  a  conveyance, 
the  defect  may  be  remedied  by  recording  of  new  the  conveyance 
and  the  original  warrant.  [See  as  to  erasures  in  the  Kecord 
Conveyancing  Act,  §  54.]  (2)  Where  the  error  occurs  in  the 
warrant,  the  conveyance  with  a  new  warrant  may  be  recorded. 
[Consolidation  Act^  §  143.] 

1  Madune,  16th  June,  1852,   14  >  8  &  9  Viot  a  85,  §  3  ;  21  &  22 

D.  870  ;(z)  aff.  6th  July,  1855,  18      Yict.  o.  76,  §§  19,  86. 
B.  44.  «  Duff's  Fead.  Conv.  482 ;  8  ft  9 

*  1617,  a  16.  Viet  c.  86,  §  6. 


(f )  The  point  referred  to  fai  the  answer  was  not  appealed.  It  doee  not 
appear  from  the  report  in  whose  hand  the  marginal  addition  was  made,  and  it 
is  to  be  observed  that  the  body  of  the  record  is  not  authenticated  by  the  sab* 
scription  of  each  page. 
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668.  What  is  the  criterion  for  fixing  the  date  of  r^gistratioxi 
of  a  Baaine  or  oonyeyance  ? 

(1.)  Before  the  Infeftment  Act^  1846,  the  date  and  fact  of  regifl- 
tration  were  held  to  depend  on  the  entry  in  the  minute-book.^ 

(2.)  By  that  Act  it  was  provided  that  the  date  of  presentment 
and  entry  set  forth  on  the  instrument  by  the  keeper  of  the  record 
shall  be  taken  to  be  the  date  of  the  instrument  of  sasine  and  in- 
feftment' (3.)  By  the  Titles  to  Land  Act  it  is  enacted  that  the 
date  of  entry  in  the  minute-book  shall  be  held  to  be  the  date  of 
registratioiL*  [Section  142  of  the  Consolidation  Act  repeats  this 
last  enactment^  and  provides  in  addition  for  the  case  of  two  or 
more  writs  received  by  post  at  the  same  time,  in  terms  of  the 
Land  Begisters  Act^  1868.] 

664.  What  is  the  effect  of  an  unrecorded  sasine;  and  by 
what  consideration  was  the  Court  influenced  in  deter* 
mining  the  question  1 

It  has  been  settled  that  an  unrecorded  sasine  is  absolutely 
void,  although  some  persons  may  not  be  entitled  to  plead  the 
nullity;  the  rcUio  of  the  decision  being,  that  great  insecurity 
woTild  be  occasioned  if  a  real  right  were  held  to  result  from  an 
unrecorded  sasine,  for  then  the  warrant,  being  exhausted,  would 
be  no  longer  effectual,  and  the  grantee  would  be  prevented  from 
making  his  right  secure  against  third  parties  by  expeding  and  re- 
cording another  sasine.^(6) 

666.  What  is  sasine  prapriia  mambtLs;  and  what  is  necessary 
in  the  attestation  of  such  sasines  1 

1  MacUine,  16th  June,  1852, 14  D.  «  Kibbles,  18th  Deo.  1880, 9  a  288| 

870.  aff.  6  W.  &  S.  App.  658 ;  Yoxmg,  IStfa 

s  8  &  9  Viot  0.  85,  §  8.  Jan.  1844,  6  D.  870. 
'  s  21  &  22  Yiot  0.  78,  §  19. 


(f)  The  majority  of  the  judges  in  Kibbles,  dted,  in  which  oase  the  opinion 
of  the  whole  Conrt  was  taken,  seem  to  have  rested  their  judgment  on  the 
ground  that  under  a  sound  oonstruetion  of  the  Act  1617  such  a  sasine  was  ab- 
solutely null,  one  test  being  that  the  granter  of  the  precept  could  have  given 
another,  which  would  hare  been  effectual  to  a  third  party,  and  therefore  that 
he  could  not  be  divestedjand  that  so  long  as  he  could  give  a  new  precept  the 
old  one  must  remain  in  force.    See  note  («),  p.  807. 
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Sasme  propriia  manibtu^  now  obsolete^  waa  when  infeftment 
was  given  by  the  superior  personally  on  the  ground,  without  the  in- 
tervention of  a  bailie,  whether  there  was  an  antecedent  oonveyance 
or  not  When  such  sasines  proceeded  on  a  separate  conyeyance^ 
the  attestation  of  the  notary  and  witnesses  was  sufficient.  But 
when  there  was  no  antecedent  conveyance,  the  granter  of  the 
infeftment  required  to  sign  the  instrument  as  well  as  the  notary 
and  witnesses ;  because  such  sasines  operated  as  conveyances,  and 
there  cannot  be  an  effectual  conveyance  without  the  written  deed 
of  the  proprietor  divesting  himself,  the  instrument  being  merely 
the  assertion  of  the  notary.^  It  has  been  held,  however,  that  the 
instrument  bearing  the  grantor's  subscription  is  effectual  without 
a  testing  clause.'(c)  [Schedule  H,  No.  3,  of  the  Consolidation 
Act  is  a  form  of  warrant  containing  authority  for  infeftment 
expropriia  manilnis.l 

rv.  mssiYEs  of  sale,  progbess  of  titles,  seabohes  of 

INOUIIBBANCES,  ETC. 

666.  What  are  the  essentials  of  missives  of  sale  1 

(1)  The  missives  must  be  probative ;  (2)  they  must  point  out 
the  subjects  and  the  price,  or  afford  in  themselves  materials  for 
conclusively  determining  the  subjects  and  the  price ;  and  (3)  they 
must  import  a  finished  obligation,  without  condition  or  qualifica- 
tion on  either  side.'  [A  missive  was  written  and  signed  by  the 
buyer's  brother ;  held  that  the  missive  not  being  holograph  of  the 
buyer,  there  was  not  a  completed  contract  of  sale ;  Scottish  Lands 
and  Building  Co.,  7  R.  756.  See  also  Caithness  Flagstone  Co., 
7  R  1117,  18  S.  L.  R.  466.] 

I 

667.  A  party  made  an  offer,  by  letter,  for  the  purchase  of  an 

estate.  Thereafter  the  seller  posted  an  acceptance  of 
the  offer,  while,  on  the  same  day,  the  offerer  posted  a 
retractation ;  and  the  letters,  both  of  acceptance  and 

^  Enk.  2,  8,  88 }  King,  M.  12528.  >  MeiudeB  Loot.  827  (879). 

>  Kibbles,  M.  14814. 


(e)  The  moat  oommon  instance  of  roch  iMinea  in  modem  timei  waa  In  the 
oaae  of  promiona  by  hnabandB  to  their  wifea. 
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refcractation,  were  delivered  on  the  following  day; 
Was  the  estate  soldi    State  the  reason. 

In  these  drcumstanoes  it  was  held  that  there  was  a  completed 
sale ;  the  grounds  of  the  decision  being,  that  the  mere  posting  of 
a  letter  of  recall  does  not  make  it  effectual  as  a  recall,  so  as  from 
the  moment  of  posting  to  prevent  the  completion  of  the  contract 
by  acceptance ;  that  the  purpose  of  recall  being  to  prevent  accept- 
ance, such  purpose  fiedls  if  the  acceptance  has  gone  forth ;  that  it  is 
Sufficient  if  the  acceptance  has  been  put  into  the  post-office,  after 
which  it  is  out  of  the  party's  power ;  and  that  it  is  not  necessary 
to  a  completed  acceptance  that  the  letter  reach  its  destination.^^) 

668.  Where  the  lands  were  sold  as  "  my  property  of  A," 
and  the  minerals  were  not  part  of  the  seller's  property, 
being  reserved  to  his  superior ;  Was  the  sale  effectual! 

No ;  the  purchaser  being  entitled  to  resile  if  not  apprised  at 
the  time  of  the  purchase  that  the  property  is  held  imder  any  ma- 
terial reservation.'(6)     [See  in  confirmation,  Whyte,  6  R  699.] 

1  ThomBon,  18th  Not.  1855, 18  D.  *  Robertson,  27ih  Nov.  1841,  4  D. 

1.  121. 


{dj  This  point  may  be  explained  »  little  more  fully.  The  principle  seems 
to  be  that  the  recall  will  fail  if  the  acceptance  has  gone  forth  "before  the 
notice  of  recall  has  reached,  or  ought  in  ordinary  course  to  have  reached,"  the 
offeree ;  and  that  it  is  sufficient  for  a  completed  acceptance  that  the  letter,  pro- 
perly addressed^  be  despatched  so  that  in  due  and  regular  course  it  should  reach 
the  offerer  within  the  time  allowed,  either  by  express  stipulation  or  otherwiKt 
for  accepting,  though,  in  consequence  of  casualties  in  the  post-office,  it  should 
not  actually  reach  him  within  that  time,  the  offeree  not  being  responsible  for 
such  casualties,  provided  it  does  reach  the  offerer  dum  ret  *uiU  Integra,  by  his 
not  having,  in  the  hona  fide  belief  that  his  offer  was  declined,  disposed  of  the 
property  otherwise.  How  long  (apart  from  any  recall)  an  offerer  would  remain 
bound  in  the  event  of  a  duly  posted  acceptance  not  reaching  him  in  course  is  a 
question,  on  the  whole  circumstances,  for  the  determination  of  a  juiy ;  Thom- 
son, fvpra,  note  1 ;  Higgins,  2nd  July,  1847,  9  D.  1407 ;  aff  24th  Feb.  1848, 
0  BeU  195  ;  Bell's  Com.  L  848,  844. 

(e)  In  the  case  of  Bobertson,  dted,  there  was  no  averment  by  the  seller 
that  he  had  made  the  purchaser  aware  of  the  reservations ;  but  after  the  record 
had  been  closed,  and  the  cause  had  come  by  reclaiming  note  to  the  Inner 
HousC)  the  seller  was  allowed  to  lodge  a  minute  '*  specifying  what  he  averred 
and  offered  to  prove  in  support  of  his  statement,  that  tiie  defender  actually 
knew  of  the  reservation"  ''and  restrictions ;"  so  that  knowledge  of  the  fiMSI 
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669.  What  are  the  leading  provisiona  of  the  Act  1617,  c.  12, 
in  so  far  as  it  relates  to  the  positive  presoriptioni 

That  those  persons,  and  their  heirs  and  successors,  who  have 
possessed  their  heritages  for  the  space  of  forty  jears  continually 
and  together,  following  and  ensuing  the  date  of  their  infeftments, 
without  lawful  interruption,  shall  never  be  troubled  or  disquieted 
in  the  heritable  right  and  property  of  their  lands  by  the  Crown, 
or  subject-superior,  or  any  other  person  pretending  right  by  virtue 
of  prior  infeftment,  or  on  any  other  ground  except  falsehood ;  pro- 
vided the  possessor  can  show  a  charter  to  himself  or  his  predeces- 
sors, with  sasine  upon  it,  preceding  the  forty  years;  or,  where 
there  is  no  charter  extant,  instruments  of  sasine,  one  or  more, 
standing  together  for  the  said  space,  proceeding  either  upon  re- 
tours  or  precepts  of  cUvre  conatoL  And  the  statute  declares,  that 
the  years  of  minority  of  those  against  whom  the  prescription  is 
pleaded  shall  not  be  counted. 

[670.  What  are  the  leading  provisions  of  the  Conveyancing 
Act)  1874,  as  to  the  positive  prescription  1 

(1.)  That  possession  upon  an  ex  facie  valid  irredeemable  title, 
duly  recorded,  shall  foxmd  prescription,  and  possession  following 
thereon  for  twenty  years  continually  and  together  and  peaceably, 
shaU,  for  the  purposes  of  the  Act  1617,  be  equivalent  to  possession 
for  forty  years,  according  to  said  Act. 

(2.)  That  if  such  possession  on  such  recorded  title  shall  have 
continued  for  thirty  years,  no  deduction  shall  be  made  on  account 
of  the  years  of  minority  of  the  persons  against  whom  the  prescrip- 
tion is  pleaded,  nor  of  the  period  during  which  such  persons  were 
under  legal  disability;  Conveyancing  Act,  §  34. 

(3.)  There  is  a  proviso  that  this  enactment  shall  not  affect  the 
period  of  enjoyment  necessary  to  establish  a  public  right  of  way 
or  other  public  right] 

671.  What  must  be  the  prescriptive  title  in  feudal  subjects  of 
a  purchaser,  heir,  or  adjudger  1 

(1.)  Purchaser.  A  charter  (/)  and  sasine,  with  possession 
for  forty  [now  twentf/]  years  from  the  date  of  infeftment  (^)  unin- 


admitted  or  proved  might  perhaps  bar  the  objection.  Such  reservations  are  not 
unusual  in  feus  for  building,  and  the  &ct  might  be  so  patent  and  notorious  as 
to  render  notice  unnecessary. 
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terrapted  by  minority.  Sasine  alone  is  sufficient  in  the  case  of 
infeftment  j^ropriw  manilmif  not  proceeding  on.  a  separate  war- 
rant, and  an  instrument  of  resignation  and  sasine  more  hurgi  is  of 
itself  a  good  prescriptive  title.    [See  also  (2)  of  previous  answer.] 

(2.)  Heir.  An  instrument  of  sasine,  foimded  on  a  retour  or 
precept  of  claret  or  an  instrument  of  cognition  and  sasine  more 
bwrgif  with  possession  for  forty  [now  tv?efUf/\  years,  or  a  series  of 
such  sasines,  successively  following  each  other,  or  connected  by 
the  uninterrupted  possession  of  apparent  heirs.  [See  also  (2)  of 
previous  answer.] 

(3.)  Adjudger.  Charter  of  adjudication,  with  sasine,  followed 
by  forty  years'  possession  after  expiry  of  the  legal  ^(A) 

672.  What  must  be  the  nature  of  the  possession  to  found 
prescription  1 

(1.)  The  possession  must  be  continuously  and  together  for  forty 
[now  ttoerUi/]  years  following  the  date  of  the  first  infeftment 
(2.)  It  need  not  be  actual,  but  only  dvil. 
(3.)  It  must  be  perfect  in  degree.' 

678.  An  heir  succeeded  in  1830  to  his  father,  who  had  been 
infeft  in  1818.  The  heir  made  up  a  title  in  1845,  and 
then  sold  the  estate.  In  instructing  a  prescriptive 
title,  are  the  years  between  1830  and  1845  to  be 
deducted!    State  the  reason. 

The  period  between  1830  and  1845,  during  which  the  heir 
possessed  an  apparency,  is  not  to  be  deducted ;  because  his  posses- 
sion is  accounted  a  continuance  of  that  of  his  ancestor.' 

674.  By  what  methods  may  the  positive  prescription  be  inter- 
rupted, and  what  is  the  effect  of  the  interruptions  t 

^  Bnk.  8,  7,  6  ;  BeU's  Frin.  2010         '  Duff's  Fend.  GonT.  178. 
etteq.  *  Gaiteheon,  M.  10810. 


(/)  It  will  be  kept  in  view  that  not  only  charten,  bat  difpodtionB,  pro- 
oiirat<»ies,  precepts,  and  every  deed  of  aUenation  serving  as  a  warrant  for 
sasine,  are  sufficient  to  ground  prescriptive  character. 

ig)  If  the  party,  though  himself  a  singular  successor,  has  a  progress  con- 
nected with  heirs,  it  Is  not  necessary  to  produce  charter  and  sasine  dated  more 
than  forty  years  back  ;  it  is  enough  if  he  produce  sasine  or  consecutive  sasines 
in  favour  of  heirs  with  whom  he  is  connected  together  with  conveyance  to  him- 
self I  Stab,  2, 11,  20. 

(A)  See  Johnston,  M.10789,and  Robertson,  10thMay,1815,Dow*s  App.8,108. 
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Positiye  prescription  may  be  interrupted — (1)  via/aeti  ;  (2)  by 
notarial  protest  j(t)  and  (3)  by  judicial  process.  Interruptions  via 
fcuc^  or  by  notarial  protest,  are  effectual  against  the  possessor  of 
the  ground  only,  and  not  against  singular  successors,  unless  an 
instrument  shall  be  extended  and  duly  registered  within  sixty  day& 
Interruption  by  citation,  in  order  to  have  effect  against  singular 
successors,  must  be  recorded  within  sixty  days,(A;)  and  lasts  only 
for  seven  years,  unless  followed  by  an  action  which  prolongs  its 
effect  for  forty  year8.^(/) 

676.  What  registers  ought  to  be  searched  in  making  a  search 
of  incumbrances,  with  a  view  to  a  sale  of  the  property  1 

(1.)  The  (General  Register  of  Sasines,  and  the  Particular 
Begister  of  the  district  in  which  the  lands  lie,  for  forty  years;  or, 
if  the  subjects  were  held  in  burgage  tenure,  the  Burgh  Begister  of 
Sasines  for  the  same  period.  [The  alteration  in  the  positive  pre- 
scription does  not  affect  the  period  of  this  search.] 

(2.)  The  Qeneral  and  Particular  Begister  of  Inhibitions  for 
forty  years,  against  all  the  parties  who  have  successively  been  pro- 
prietors of  the  lands  during  the  prescriptive  period. 

(3.)  The  Begister  of  Adjudications  for  forty  years.  [The  periods, 
for  which  searches  for  inhibitions  are  now  asked,  are  various; 
some  still  ask  a  forty  years'  search,  others  accept  a  search  for  five 
years  against  all  the  proprietors  for  forty  years.  The  search  for 
adjudications  is  now  generally  made  against  the  proprietors  back 
to  the  infeftment  founding  the  prescriptive  progress.] 

Sometimes  a  search  is  also  made  in  the  Begister  of  Entails; 
and  if  it  is  suspected  that  adjudications  may  have  been  recently 
used,  a  search  ought  to  be  made  in  the  Signet  Books. 

[As  to  the  subsisting  registers  for  publication,  see  Ans.  217.] 

1  BeU'i  Prin.  2007. 


(t)  Enkine  (3,  7,  40)  daaaes  interraption  by  protesUtion  and  xia  foeU  sb 
the  same. 

(h)  These  regiftntioiis  are  required  by  1696,  a  19,  and  the  renewala  by 
1669,  e.  10. 

({)  IVovided  it  be  proiecuted  to  oompearanoe  and  judicial  acts ;  Wilson, 
21 11S30.  This  case  is  also  reported,  M.  10974,  where  it  appears  that  in  the 
action  pleaded  on  there  had  been  '*  a  debate  and  an  interlocutor/*  which,  though 
the  interlocutor  was  one  finding  "  No  process,"  was  held  sufficient 
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676.  What  burdens  or  incambrances  xnaj  not  be  disdoBed  bj 
a  search  for  f ort j  years  f 

(1.)  Heritable  bonds,  or  other  securities  constituted  before  the 
commencement  of  the  prescriptive  period ;  which  may  have  been 
kept  up  by  payment  of  interest. 

(2.)  Adjudications  before  the  prescriptive  period,  followed  by 
possession. 

(3.)  Beal  burdens  may  be  constituted  by  the  titles  of  the  pro- 
perty, without  being  noticed  in  the  search. 

(4.)  Restraint  on  alienation  produced  by  litigiomiy,  either  by 
action  or  diligenca^ 

(5.)  Deathbed,  which  is  a  ground  of  reduction  attaching  to  the 
property,  and  available  against  a  purchaser.^  [Reduction  ex  capita 
lecti  is  abolished  as  regards  persons  dying  after  16th  August,  1871.] 

(6.)  Objections,  on  the  ground  of  forgery,  or  force  and  fear, 
which  are  pleadable  against  an  onerous  disponee. 

(7.)  Claims  of  ancestor's  creditors  under  the  Statute  1661,  c.  24, 
which  enacts  that  no  right  or  disposition  made  by  an  apparent 
heir,  to  the  prejudice  of  the  ancestor's  creditors,  shall  be  valid, 
unless  made  a  full  year  after  the  defunct's  death,  an  enactment 
which  affects  the  heir's  onerous  deeds.' 

(8.)  Servitudes,  whether  positive  or  negative,  may  be  consti- 
tuted without  inf efbment. 

(9.)  Tacks  do  not  necessarily  enter  the  register. 

(10.)  Terce,  which  is  measured  by  the  husband's  sasine,  but 
the  widow's  right  does  not  enter  the  record. 

(11.)  Courtesy,  constituted  by  law.* 

(12.)  Succession  duty,  payable  out  of  the  estate  of  a  deceaaed 
proprietor,  attaches  preferably  to  the  lands,  (n) 

1  Enk.  2,  12,  41 ;  2,  11,  7 ;  Duff's  >  Magi,  of  Ayr,  M.  3135 ;  T»yk>r, 

Fend  Conv.  183.  M.  8128.(m) 

>  Enk  8,  8,  97 ;  Bellas  Frin.  1786.  ^  Duff's  Frad.  Conv.  186. 


(m)  See  also  Christie,  17th  May,  1839, 1  D.  745. 

(n)  This  is  under  the  16  &  17  Vict.  c.  51,  §  42.  It  is  provided  (§  52)  that 
"  every  receipt  and  certificate  purporting  to  be  in  discharge  of  the  whole  duty ' 
'*  shall  exonerate  a  bona  fdt  purchaser,"  notwithstanding  any  suppressbn  or 
mis-statement  in  the  account,"  and  that  no  hona  fdt  purchaser,  "under  a  title 
not  appearing  to  confer  a  succession,  shall  be  subject  to  any  duty  with  which 
such  property  may  be  chargeable,"  *'of  which  he  shall  not  have  had  notioe.'* 
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(13.)  Seouritieti  for  repairs  on  subjects  in  burghs  constituted 
by  jedge  warrants  of  the  Dean  of  Guild^o) 

677.  What  is  the  effect  of  a  stipulation  in  articles  of  roup, 

that  the  purchaser  shall  be  satisfied  with  the  title  as 
it  stands  1 

(1)  Such  a  stipulation  is  effectual  and  binding  on  the  pur- 
chaser where  the  title  is  f&adaJHy  defectiife  only,  as  the  matter 
resolves  into  a  question  of  expense.  (2)  But  it  is  not  binding 
where  the  title  is  radically  bad,  the  substantial  right  to  the  property 
being  wanting ;  because  the  mere  exposure  of  a  property  for  sale 
implies  a  guarantee  that  the  exposer  has  the  rightJ' 

678.  A  purchaser,  who  was  taken  bound  to  relieye  the  seller 

of  the  sum  in  an  heritable  security  over  the  property, 
having  been  sequestrated;  Is  the  creditor  in  the 
security  entitled  to  rank  on  his  estate?  State  the 
reason. 

No;  because  the  purchaser's  obligation  was  not  such  as  to 
make  him  personally  liable  to  the  holder  of  the  security.' 

[679.  What  alteration  on  the  law  as  to  purchaser's  obligation 
to  heritable  creditors  was  made  by  the  Conveyancing 
Act,  1874? 

(1.)  That  when  an  agreement  to  that  effect  appears  in  gremio 
of  the  conveyance,  an  heritable  security  with  its  personal  obliga- 
tions shall  transmit  against  the  purchaser,  §  47. 

(2.)  Schedule  K  provides  the  means  of  making  the  personal 
obligations  effectual  against  the  purchaser.] 

680.  Where  the  lands  purchased  are  liable  in  real  warrandice 
of  other  lands,  is  the  purchaser  entitled  to  insist  for 
a  discharge  of  that  burden  ? 

Yes ;  unless  the  title  to  the  principal  lands  is  amply  secured 
by  prescription.^ 

^  Enk.  8, 1,  84.  819  ;  Menzies  Lect.  881  (888). 

*  Anderson,  4th  Deo.  1818,  F.C. ;  >  Eippen,  24th  Feb.  1852,  14  D. 

Cairnthen,  26th  May^  1826,  4  S.  84  ;  588. 

Sorley*B  Tn.,  14th  Feb.  1882,  10  S.  ^  Dnrliam*s  Tn.,  M.  16641. 


(o)  Also  minoritieB  that  may  fall  to  be  deducted  from  periods  of  preacription. 
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681.  Where  the  missives  contain  a  stipulation  that  the  price 

is  to  remain  a  real  burden  on  the  property,  but  the 
seller  dies  before  the  purchaser's  title  was  made  real ; 
Whether  is  the  price  heritable  or  moveable? 

The  price  is  heritable  destinatiane ;  the  matter  depending  on 
intention,  which  in  this  case  is  sufficiently  expressed  by  the  stipu- 
lation in  the  missives  that  the  price  was  to  remain  a  real  burden.^ 
[By  the  Consolidation  Act,  1868,  as  explained  by  the  Convey- 
ancing Act,  1874,  §  30,  real  burdens  are  now  moveable  as  to 
succession.] 

682.  May  the  purchaser  reject  a  title,  originally  limited  or 

defective,  on  which  prescription  has  nm ;  or  if  the 
seller  absolutely  warrants  the  subject? 

(1.)  The  purchaser  may  reject  a  defective  title,  although  pre- 
scription has  run  on  it ;  because  the  course  of  prescription  may 
have  been  interrupted. 

(2.)  It  is  not  a  good  answer  that  the  seller  absolutely  warrants 
the  subject ;  because  warrandice  is  merely  personal.' 

683.  Was  a  seller  bound  to  enter  with  the  superior  before  dis- 

poning to  a  purchaser? 

(1.)  Where  the  seller  was  infeft  on  a  disposition,  with  an  alter- 
native holding  from  his  own  author,  who  was  alive  and  entered,  the 
purchaser  could  not  insist  on  the  seller's  entry,  because  he  might 
complete  a  public  title,  if  he  chose,  at  an  expense  not  greater  than 
if  the  seller  were  entered.  (je>) 

1  Mead,   27th   Jnne,   1828,  6   S.  *  Kaime,   M.    14169 ;    Dnxham'a 

1084.  Tn.,  M.  16641. 


(p)  So  far  as  the  expense  of  entry  is  oonoemed,  the  purchaser  would 
probably  not  be  affected  one  way  or  other  whether  the  seller  was  or  was  not 
entered.  The  reason  rather  seems  to  be  because  the  purchaser  cannot  be 
called  on  to  enter,  and  he  is  secured  by  his  alternative  holding ;  bat  some 
conveyancers  are  of  opinion  that  even  where  the  seller  is  infeft,  as  stated, 
and  tiie  fee  is  full,  but  not  in  his  person,  then,  if  there  be  a  prohibitioii  of 
subinfeudation,  he  is  bound  to  enter  to  protect  tiie  title  from  challenge.  This 
might,  so  far  as  the  superior  is  concerned,  depend  on  whether  or  not  he  was 
entitled  to  demand  an  entry  from  each  purchaser,  because  otherwise  he  would 
have  no  interest,  and  might  therefore  have  no  right  to  enforce  the  prohibition. 
See  Tailors  of  Aberdeen,  18  S.  226 ;  2  S.  &  M'L.  609 ;  1  Bob.  296. 
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(2.)  But  if  the  subjects  were  in  non-entry  by  the  death  of  the 
last-entered  vassal,  the  seller  must  enter  with  the  superior  prior 
to  granting  the  disposition ;  because  the  purchaser  was  not  obliged 
to  accept  of  a  title  which  would  force  him  immediately  to  enter  as 
a  singular  successor.^  [See  Straiton  Estate  Co.,  8  K.  299,  as  to 
incidence  of  a  casualty  in  the  present  state  of  the  law.] 

V.  DISPOSITION,  (r) 

684.  What  is  meant  by  public  and  base  infeftmentsi 
Infeftments  granted  by  Tassals  holding  immediately  of  the 
Crown  were  originally  called  pvMic  ;  and  those  which  flowed  from 
their  vassals  were  termed  hase^  as  being  of  a  lower  description,  and 
further  removed  from  the  Crown.  By  a  puhlic  infeftment  is  now 
meant  an  infeftment  a  me,  to  be  held  of  the  disponer^s  superior ; 
and  a  base  or  subaltern  infeftment  is  de  me,  one  holding  of  the 
disponer  himsell 

686.  What  is  the  effect  of  a  completed  conveyance  de  me, 
and  of  a  completed  conveyance  a  me  9 

(1.)  The  conveyance  de  me  creates  a  sub-vassalage,  the  disponee 
being  vassal  to  the  disponer,  while  the  latter,  continuing  to  hold 
of  his  superior,  is  divested  only  of  the  dominium  tUile, 

(2.)  The  conveyance  a  ms,  when  completed,  produces  a  change 
of  vassals,  the  disponee  being  substituted  in  the  place  of  the  dis- 
poner, who  is  entirely  divested.* 

686.  Explain  the  operation  of  the  disposition  with  a  holding 
amevelde  me. 

It  enabled  the  disponee,  by  taking  infeftment  on  the  convey- 
ance, or  recording  it  in  the  Begister  of  Sasines,  at  once  to  com- 
plete a  base  right  or  perfect  feudal  title  to  the  dominium  utile, 
held  in  blench  of  the  grantor  in  virtue  of  the  de  me  holding,  and 
convertible  at  any  time  by  the  superior's  confirmation,  in  virtue 
of  the  a  me  holding,  into  a  holding  of  him,  so  as  to  substitute  the 
disponee  exactly  in  the  place  of  the  disponer.' 

1  Gardiner,  M.  15087.  >  Ersk.  2,  7,  16. 

*  Menzies  Lect  606  (686). 


(r)  Some  questions  relating  to  Dispodtions  will  be  found  in  branch  IL  of 
this  Part,  **  Orig^l  Charter.'* 
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687.  What  led  to  the  cessation  of  sabaltem  rights  in  Eng- 

land] 

The  statute  of  Edward  I.,  Quia  emptorea  terrarum  (1290),  pro- 
hibited the  creation  of  subordinate  feus  of  a  rank  inferior  to  those 
held  immediately  of  drown  vassals;  and  the  provisions  of  the 
statute  were  extended  by  subsequent  Acts  to  the  immediate 
vassals  of  the  Crown.^ 

688.  Waa  subinfeudation  anciently  prohibited  in  Scotland) 

In  early  times  subinfeudation  was  permitted^  as  this  form  of 
conveyance  was  not  regarded  as  an  aHenatiou.  It  is  said  that 
subinfeudation  was  prohibited  by  an  Act  passed  in  the  reign  of 
Robert  L,  containing  provisions  similar  to  those  of  the  English 
statute  Quia  emptores  terrarum^  but  the  former  statute,  if  ever  it 
was  in  observance,  fell  soon  into  disuse.' 

689.  Enumerate  the  leading  statutory  relaxations  of  the 

feudal  rule  against  alienation  of  the  feu. 

(1.)  1469,  c.  36,  enabling  creditonhapprisers  to  obtain  an  entry 
from  the  debtor's  superior  on  paying  a  year's  maill,  as  the  lands 
are  set  for  the  time. 

(2.)  1672,  c.  19,  extending  the  same  power  of  obtaining  an 
entry  to  a^judgers. 

(3.)  1681,  c.  17,  and  1690,  c.  20,  entitling  purchasers  of  bank- 
rupt estates  at  judicial  sales  to  an  entry  on  the  same  terms  as 
adjudgers. 

(4.)  1685,  a  22  (Entail  Act),  enabling  proprietors  to  entail 
their  lands,  and  substitute  heirs,  uncontrolled  by  the  superior. 

(5.)  20  Geo.  IL  c.  50,  enabling  heirs  and  singular  successors 
holding  a  procuratory  of  resignation  to  compel  the  superior  to  give 
an  entry  by  charter  of  resignation,  on  payment  of  the  fees  and 
casualties. 

(6.)  10  &  11  Yict  c.  48  (Lands  Transference  Act),  §  6, 
enabling  heirs  and  disponees  to  enforce  an  entry  by  charter  of 
confirmation.(«) 

1  Menaes  Lect  588  (609).  *  Ezdc  2,  7,  8. 


(«)  ProfesBor  More  Bays,  in  referenoe  to  thii  enactment — "  This  ii  a  very 
important  proviaon,  because  it  enables  a  party,  where  eubinfeadation  is  pro- 
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(7.)  21  <fe  22  Vict  a  76  (Titles  to  Land  Act),  g  7  and  9,  by 
which  superiorB  are  bound  to  grant  writs  of  confirmation  (t)  and 
resignation. 

[(8.)  Oonvejancing  Act,  1874,  §  22,  by  which  it  was  made 
incompetent  in  future  feus  to  prohibit  subinfeudation  or  convey- 
ances with  an  alternative  holding.] 

690.  How  did  a  purchaser  complete  his  title  before  the  Act 
1469,0.  36? 

Before  the  Act  1469,  a  purchaser  took  two  charters  from  the 
seller,  one  a  me  and  the  other  de  me.  On  the  latter  he  immedi- 
ately took  infeftment,  and  then  brought  an  action  of  maills  and 
duties  against  the  tenants,  which  was  equivalent  to  possession, 
thus  securing  himself  in  the  property,  while  the  former  charter  a 
me  afforded  the  means  for  an  entry  with  the  superior,  when  his 
consent  was  obtained.^ 

69L  By  what  means  did  purchasers  compel  an  entry  with  the 
superior  after  the  Act  1469,  c.  36 1 

Where  the  superior  refused  to  receive  the  purchaser,  the  seller 
granted  to  the  latter  a  bond  for  a  sum  exceeding  the  value  of  the 
lands,  upon  which  he  led  an  apprising,  and,  in  the  character  of  a 
creditor,  the  purchaser  compelled  the  superior,  in  virtue  of  the 
statute,  to  give  him  an  entry  as  a  vassal-appriser.' 

692.  What  was  the  criterion  of  preference  of  base  rights  be- 
fore the  system  of  r^istration  was  established ;  and 
what  is  now  the  criterion  1 

Before  the  establishment  of  the  registers  for  publication,  the 
criterion  of  preference  of  base  rights  was  their  date ;  but  as  they 
might  be  kept  secret,  and  facilities  were  thus  afforded  for  fraudu- 

1  Duff's  Feud.  Ck>nY.  144.  *  Enk.  2,  7,  6. 

hibited,  to  gnuit  an  effectual  dupoeition  oontaining  the  alteruatiye  holding, 
whicb,  being  operatire  against  all  parties  except  the  superior,  he  himself  may 
now  be  compelled  to  confirm  the  right  when  required  to  do  so  ) "  Lect  L  498  : 
but  it  may  be  doubted  whether  this  view  is  well  founded,  because,  though  the 
terms  of  ihe  enactment  are  veiy  broad,  there  is  a  proviso  that  every  superior, 
when  charged  to  give  such  entry,  may  in  a  suspension  "  show  cause  why  he 
ought  not  to  be  compelled  '*  to  do  so,  and  it  might  be  a  sufficient  cause  that  the 
infringement  of  the  prohibition  of  subinfeudation  was  injurious  to  his  interests. 
(0  "Provided  always  that  the  party  requiring  such  confirmation  shall  be 
entitled  to  demand  an  entiy  by  confirmation.'*    See  note  («),  supra, 

Y 
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lent  preferences,  it  was  enacted  by  the  Act  1540,  c.  105,  that 
whoever  purchased  lands  on  an  onerous  title,  and  obtained  peace- 
able possession,  should  be  preferred  to  those  who  claimed  under 
a  private  or  base  right,  though  it  should  bear  a  prior  date.  This 
statute  remained  in  force  after  the  Act  1617,  establishing  the 
Begister  of  Sasines,  until  the  passing  of  the  statute  1693,  c.  13,  by 
which  it  was  enacted  that  all  sasines  should  be  preferable  accord- 
ing to  the  priority  of  their  registration,  *'  without  respect  to  the 
distinction  of  base  and  public  infeftments,  or  of  being  dad  with 
possession  or  not  clad  with  possession."  ^ 

693.  What  led  to  the  disuse  of  the  two  charters  a  me  and  de 

me  ;  and  what  disadvantage  resulted  from  completing 
a  purchaser's  title  on  separate  charters  1 

The  increased  facility  of  transmission,  arising  from  the  Act 
1469,  by  which  superiors  were  compelled  to  enter  creditors,  com- 
bined with  the  confidence  produced  by  the  progress  of  the  system 
of  registration,  gradually  led  to  the  disuse  of  the  two  charters.' 
A  disadvantage  resulting  from  the  completion  of  a  purchaser's 
title  on  separate  charters  was,  that  a  base  fee  was  thereby  created, 
and  the  subaltern  right  could  be  extinguished  and  consolidated 
with  the  superiority  only  by  resignation  ad  remafnenUmny  whereas 
that  result  does  not  follow  when  the  disponee's  title  is  properly 
completed  under  a  conveyance  with  an  alternative  holding. 

694.  Enumerate  the  clauses  of  the  modem  disposition. 

(1)  The  narrative ;  (2)  the  dispositive  clause ;  (3)  the  term  of 
entiy  [where  no  term  of  entry  is  specified,  the  first  term  of 
Whitsunday  or  Martinmas  after  the  last  date  of  the  disposition 
is  implied;  Conveyancing  Act,  §  28];  (4)  clause  of  tenendas 
[now  unnecessary],  instead  of  an  obligation  to  infeft^  the 
latter  clause  being  now  unnecessary;  (5)  clause  of  resignation 
[now  unnecessary];  (6)  assignation  of  writs;  (7)  assignation  of 
rents;  (8)  clause  of  relief  of  feu-duties  and  public  burdens; 
(9)  clause  of  warrandice ;  (10)  clause  of  registration ;  (11)  precept 
of  sasine,  now  unnecessary ;  (12)  testing  clause.(a;) 

(See  QaestionB  on  the  ClanBee  of  the  Original  Charter.) 

^  Erak.  2,  7,  10  ee  $eq;   Menaes         *  Menzies  Lect.  609  (688). 
Lect  606  (685).  ____^ 

(x)  Some  recent  cases  of  competing  righta  under  dispontiona  may  be  here 
noticed. 
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695.  Is  it  necessary  that  the  words  '^and  my  whole  right, 
title,  and  interest,  present  and  future  therein,"  be 
added  to  the  description  of  the  lands ) 


L  ONIBOUB  AHD  GBATUrrOUB  DiBFOSinOHS. 

1.  The  proprietor  of  a  burgage  tenement  disponed  one  fltorey  of  it  to  a 
poiohafier  in  1792,  and  in  1798  disponed  the  whole  grataitouflly,  without 
excepting  that  storey,  to  his  wife,  who  in  1794  was  infeft  The  parchaser  and 
his  hein  possessed  on  a  personal  title  tiU  1887,  when  the  then  heir  was  infeft. 
In  1842  a  singnlar  saooessor  of  the  wife  acquired  the  whole  property,  and  in 
1862  a  pnrchaser  from  him,  who  liad  acquired  right  and  been  infeft  in  1858, 
brought  an  action  against  the  heirs  of  the  purchaser  of  the  storey,  concluding 
for— (1)  declarator  of  the  pursuer^s  right  to  the  whole  house ;  (2)  reduction 
of  the  defender's  title  ;  and  (8)  their  remoTal  from  the  storey.  Held — (1)  that 
neither  party  had  a  title  by  prescription,  the  pursuers  from  want  of  possession^ 
the  defenders  from  not  having  been  infeft  for  forty  years ;  and  (2)  that  the 
defenders*  title  was  preferable  as  in  right  of  an  onerous  dispones^  while  the 
original  disposition  by  the  common  author  to  his  wife  was  gratuitous. 
Observed  that,  the  record  disclosing  two  infeftments  in  the  storey,  it  was  the 
duty  of  the  purchaser  (1)  to  examine  the  warrants  on  which  the  sasines 
proceeded,  and  (2)  to  inquire  which  had  been  followed  by  possession ;  Ander^ 
son,  ISth  Nov.  1868,  2  MT.  100. 

2.  A  and  B,  as  ** heirs-portioneni  and  pro  indwUo  proprietors"  of  sub- 
jects, disponed  them  for  a  price  to  B,  *'whom  failing,  to  her  children  equally, 
with  all  right,  title,  and  interest  which  A  and  B»  ''as  heirs-portioners  and  joint 
proprietors  pro  indiviio"  had  in  the  subjects.  A  and  B  were  truly  not 
heirs-portioners,  A  having  right  to  two-thirds,  as  representing  her  father  and 
an  aunt  |  and  B  to  one-third,  as  representing  her  mother,  their  sister,  and 
neither  had  made  up  a  valid  title.  B's  eldest  son  and  heir  subsequently  got 
from  A  a  gratuitous  disposition  in  his  own  favour  of  her  share  of  the  subjects, 
and  after  B's  death  made  up  a  title  to  her  share  by  passing  her  by  and  serving 
himself  heir  to  his  grandmother,  and  he  also  served  A  hdr  to  her  father  and 
aunt  Held  that  the  other  children  of  B  had,  under  the  disposition  by  A  and 
B  to  her,  a  sufficient  titie  to  sue  a  reduction  of  the  gratuitous  di^Kisition 
subsequentiy  obtained  by  B's  heir.  Observed,  per  Lord  Justice-Clerk  Inglis, 
that  under  a  conveyance  '*with  all  right,  titie,"  Ac.,  "the  disponee  is  entitled 
to  the  benefit  of  every  right  to  the  lands  belonging  to  or  vested  in  the  disponer, 
in  whatever  character  that  right  may  belong  to  him.  Hie  disponee  is  entitied 
to  have  his  right  fortified  by  all  wldch  the  granter  can  do,  no  matter  whether 
in  the  character  set  forth  de$eripHv6  in  the  deed,  or  under  some  other  titie  in 
his  person,  whether  personal  or  feudal  | "  Gilmour  or  Dunlop^  14th  Jan.  1864, 
2  MT.  412. 

n.  iNimonJAL  DiBPOsmoir  vollowed  bt  Possibsioh,  FaUa  JDemanttraHo, 

A,  who  was  proprietor  of  a  piece  of  ground  with  houses  thereon,  on  the  eve 
of  entering  into  a  second  marriage,  executed  a  disposition  in  favour  of  B»  the 
only  child  of  his  former  mazxiage,  which  bore  to  be  granted  "in  name  of  tooher 
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These  words  are  not  essential,  but  their  absence  might,  in 
>oertain  circnmstances,  occasion  dificoltj,  as  where  the  seller  holds 
the  property  and  superiority  split,  and  upon  different  titles;  it 
being  doubtful  whether,  in  that  state  of  the  seller's  title,  a 
disposition  wanting  the  words  adverted  to  would  transmit  both 
feea(y) 

696.  Where  the  seller's  title  is  burdened  with  conditions  and 
provisions  which  are  appointed  to  be  inserted  verbtUim 
in  the  subsequent  deeds  of  transmission,  under  the 
pain  of  nullity ;  Is  full  insertion  of  the  conditions  and 
provisions  necessary  ? 

[The  insertion  of  the  conditions  and  provisions  in  the  disposi- 
tion is  unnecessary,  it  being  sufficient  to  refer  to  them  as  set  forth 
at  full  length  in  any  recorded  deed,  instrument,  or  writing 
applicable  to  such  lands,  or  to  the  estate  of  which  such  lands  form 


or  baim'a  part  of  geur."  The  deed  was  intended  to  conyey  part  of  the  said 
gronnd  and  hooses,  bat  it  contained  no  feudal  dansea,  and  assigned  an 
nnexecated  precept  which  had  no  relation  to  the  subjects  conveyed  or  intended 
to  be  conveyed.  It  contained  a  clause  of  warrandice  and  an  obligation  that 
"I  have  not  granted  nor  shall  not  grant  nor  subscribe  any  writs  or  deed  to 
the  hurt  or  prejudice  hereof/'  and  infeftment  and  possession  followed.  A 
thereafter  executed  a  disposition  in  favour  of  C  and  D,  the  children  of  his 
second  marriage,  which  embraced  the  subjects  possessed  by  B  under  the 
conveyance  in  her  favour.  After  the  lapse  of  nearly  eighty  years  the 
representatives  of  C  and  D  brought  an  action  against  the  representative  of  B 
to  have  it  found  and  declared  that  they  had  right  to  the  subjects  which  had 
been  so  possessed  by  B  and  her  representative.  Held  that  the  pursuers,  aa 
representatives  of  A,  were  personally  bound  to  do  whatever  was  necessary  to 
complete  the  title  of  the  defender,  who  was  accordingly  assoilzied  from  the 
conclusions  of  the  action ;  Burke,  27th  March,  1865,  3  MT.  799. 

{y)  The  clause  of  "all  right,  title,"  Ac.,  or,  in  the  new  form,  *'my  whole 
light,*'  &a,  has  very  important  effects  (see  Ersk.  2,  7,  2,  and  3,  and  observa- 
tions of  judges  in  Love,  6th  Nov.  1868,  and  Anderson,  ISth  Nov.  1863,  and 
Gilmonr,  14th  Jan.  1864,  2  MT.  22, 100,  and  412,  and  Burke,  27th  March, 
1866,  3  M'P.  799,  aupra,  note  (x),  p.  822),  but  not  the  one  here  supposed. 
Where  the  two  fees  have  been  split,  as  stated  in  this  answer,  they  become,  and, 
until  consolidated,  remain,  separate  rights  or  estates,  requiring  separate 
conveyances,  unless  the  effect  shall  be  worked  off  by  possession  and  exercise  of 
all  the  rights  of  ownership  during  the  period  of  prescription  on  a  progress  of 
titles  ex  fade  sufficient  to  carry  both  fees,  though  really  only  of  the  superior- 
ity; Bald,  M.  16084;  Bruce,  M.  10806 1  Walker,  27th  Feb.  1827,  6  a  469; 
Wilsoo,  29th  Nov*  1839,  2  D.  159. 
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part  Schedule  H  of  the  Conveyancing  Act,  1874,  is  a  form  in 
which  reference  may  be  made.  The  Act  also  provides  that  a 
proprietor  may  sign  and  record  a  writing  containing  general  con- 
ditions of  fening,  and  that  such  conditions  may  be  effectually 
imported  by  reference  into  the  fen-rights  in  whole  or  in  part»  §  32. 
This  answer  is  altered  from  that  in  the  last  edition.] 

697.  What  is  the  statutory  import  of  the  obligation  to  infeft 

a  me  wl  de  me  f 

It  imports  **  an  obligation  on  the  disponer  to  infeft  the  disponee, 
and  his  heirs  and  successors,  upon  their  own  expenses,  by  two 
several  infeftments  and  manners  of  holding,  one  thereof  to  be 
holden  of  the  disponer,  and  his  heirs  and  successors,  in  free 
blench,  for  payment  of  a  penny  Scots,  in  name  of  blench  farm,  at 
Whitsunday  yearly,  upon  the  ground  of  the  lands,  if  asked  only, 
and  freeing  and  relieving  him  and  them  of  all  feu-duties  and 
other  duties  and  services  exigible  out  of  the  said  lands  and  others, 
by  their  immediate  lawfrd  superiors  thereof;  and  the  other  of  the 
said  infeftments  to  be  holden  from  the  granter,  and  his  foresaids, 
of  and  under  their  said  immediate  lawful  superiors,  in  the  same 
manner  bjs  the  granter,  or  his  predecessors  or  authors,  held,  hold, 
or  might  have  holden  the  same,  and  that  either  by  resignation  or 
confirmation,  or  both,  the  one  without  prejudice  of  the  other.'' ^ 
[See  section  6  of  the  Consolidation  Act] 

698.  What  is  the  import  of  an  obligation  by  the  disponer  to 

infeft  the  disponee  **  by  two  infeftments,  and  manners 
of  holding,  and  that  either  by  resignation  or  confirma- 
tion 1" 

It  imports  an  obligation  to  infeft  a  me  only,  as  it  refers  solely 
to  the  modes  of  completing  a  public  right' 

699.  What  would  be  the  effect  of  omitting  the  words  a  me 

from  the  holding  of  the  conveyance  ? 

If  the  words  a  me  were  omitted  from  the  holding,  and  de  me 
alone  expressed,  inf eftment  on  the  conveyance  would  create  a  base 
fee,  holding  permanently  of  the  disponer,  and  incapable  of  being 
converted  into  a  public  right  by  confirmation. 

MO  &  11  Vict  c.  48,  §  2.  «  Peebles,  9th  Dec  1826,  4  a  290. 
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700.  Wliere  no  holding  is  expressed  in  the  oonveyanoe,  what 
kind  of  holding  is  implied  ? 

[An  a  me  vet  de  me  holding  where  the  titles  contain  no  pro- 
hibition against  subinfeudation  or  against  an  altematiye  holding. 
An  a  me  holding,  if  they  do  contain  such  prohibitions,  or  either  of 
them.  Consolidation  Act,  1868,  §  6  re-enacting  §  5  of  the  Titles 
Act,  1858,  as  explained  by  §  36  of  the  Titles  Act,  1880.] 

70L  What  is  the  import  of  the  clause,  "  I  resign  the  said 
lands  and  others  for  new  infeftment  "I 

Before  the  Titles  to  Land  Act  came  into  effect,  this  clause  was 
equivalent  to  a  procuratory  of  resignation  in/avorem^  and  in  con- 
veyances by  a  vassal  to  his  superior  it  was  equivalent  to  a  procura- 
tory of  resignation  a<f  remfCmefUitim,^  But  in  conveyances  granted 
after  the  Titles  Act  came  into  effect^  a  clause  of  resignation  is  held 
to  import  a  resignation  in/avorem  only,  unless  specially  expressed 
to  be  a  resignation  ad  remaneTUiam^  [A  clause  of  resignation  is 
now  unnecessary.] 

702.  Is  an  obligation  of  warrandice,  ot  an  obligation  to 
relieve  of  stipend  and  augmentations,  transmitted  by 
a  general  assignation  of  writs  and  evidentsf 

An  obligation  of  warrandice  being  a  right  necessarily  attach- 
ing to  the  lands,  is  transmitted  along  with  them,  and  consequently 
passes  by  the  general  assignation  of  writs  and  evidenta'  But  it 
has  been  held  that  an  obligation  to  relieve  of  stipend  and  aug- 
mentations is  a  separable  right,  and  one  which  does  not  run  with 
the  lands,  and  therefore  is  not  transmissible  by  a  general  assigna- 
tion of  writs,  but  requires  a  special  conveyance.'((2)  [The  Convey- 
ancing Act  (§  60  and  Sched.  M.)  provides  a  short  form  for  assign- 
ing such  rights  of  relief  dec.,  as  do  not  pass  under  the  general 
assignation  of  writs.] 

MO  &  11  Vict  0.  48,  §  8.  878  |   rev.  14th  Aug.  1846,  5  BeU's 

*  21  &  22  Vict  c.  76,  §  5.  App.  868.    See  Lennox,   14th  July, 

s  Enk.  2,  8,  81.  1848,    6   D.    1857.     ThiB   question 

^  Horn,  28id  Jan.  1841,  8  D.  485 ;  has  again  arisen  in  the  case  of  Sir 

rev.  21st  Feb.  1842,   1  BeU's  App.  W.  D.  Stewart  v.  the  Duke  of  Mon- 

1 1  Sinclair,  16th  Jan.  1844,  6  D.  troee,  in  pendente^  the  parties  stand* 

(d)  The  case  of  Stewart  here  referred  to  was  decided  15th  Feb.  1860, 
22  D.  755,  when  it  was  held  by  a  majority  of  one  of  the  whole  Court  that 
the  obligation  transmitted  to  and  was  enforceable  by  a  singular  successor  of 
the  vassal  against  the  superior  without  special  assignation,  as  the  obligation. 
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703.  What;  warrandice  are  trostees  bound  to  give  to  a  pur- 
chaser? 


!ng  in  the  relation  of  superior  and 
VAflsaL  In  addition  to  the  plea^  that 
the  obligation  of  relief  is  transmitted 
by  a  general  assignation  of  writs 
and  evidents  "  and  whole  clauses 
thereof,"  it  is  maintained  for  the 
vassal,  that  the  obligation  being  in- 
tended to  be  permanent,  and  so  inti- 
mately  connected  with  the  subject 
of  the  feu  that  it  can  be  available, 
as  a  profitable  obligation  to  no  one 
but  him,  it  forms  one  of  the  condi- 


tions of  the  feu-right,  remaining  in 
aU  time  pleadable  by  the  vassal 
against  the  superior,  not  as  specially 
transmitted,  but  on  the  ordinazy 
principles  of  mutual  contract,  and 
through  the  mere  force  of  their  re- 
lation to  one  another,  as  superior 
and  vassaL  The  case  has  been  re- 
mitted by  the  judges  of  the  First 
Division  for  the  opinion  of  the  whole 
Court(€0 


occurring  as  it  did  in  a  feu-contract,  was  to  be  regarded  as  the  counterpart 
of  the  vassal's  obligations  and  an  inherent  condition  of  the  feu.  The  judg- 
ment was  affirmed  by  the  House  of  Lords,  27th  March,  1863,  4  M'Q.  499, 
1  M*P.  25.  It  was  also  held  in  this  case  that  the  obligation  might  be  en- 
forced beyond  the  value  of  the  superiority.  The  result  of  the  cases  referred 
to  seems  to  be — 

1.  That  where  the  obligation  is  perfectiy  collateral  to  the  subject-matter 
of  the  contract,  and  the  grantor  is  thereby  divested  of  that  subject-matter, 
so  that  there  arises  out  of  the  contract  no  privity  of  estate  between  the  con- 
tracting parties,  the  obligation  is  merely  personal,  and  not  transmissible, 
except  by  special  assignation,  and  any  one  claiming  under  it  must  show  that 
it  is  so  vested  in  his  person.  Of  this  the  case  of  Horn  {tupra,  note  4)  was  an 
example.  There  the  contract  was  one  of  absolute  sale,  after  which  the  seller 
and  obligant  ceased  to  have  any  connection  with  the  lands,  and  the  conveyance 
constituted  no  relation  between  the  parties  in  reference  to  the  lands,  so  that 
the  obligation  was  merely  personal,  and  transmissible  only  in  the  same  way  as 
other  simple  personal  obligations. 

2.  That  where  the  obligation  forms  a  condition  in  a  contract  in  which  it  is 
the  counterpart  of  other  obligations  undertaken  by  the  other  contracting  party, 
and  where  the  contract  does  not  divest  the  obligant  of  the  lands,  but  leaves  him 
with  an  interest  and  estate  therein,  and  constitutes  between  the  parties  the 
relation  of  superior  and  vassal,  so  that  there  is  a  privity  of  estate  between 
them,  the  right  transmits  to  the  vassal's  successors  in  the  feu,  and  can  be 
enforced  against  the  superior  at  all  events  where  he  is  the  personal  representa- 
tive of  the  granter  of  the  obligation.  This  was  the  case  of  Stewart,  fupro, 
note  4  (see  infra,  4)  ;  but — 

8.  That  even  where  the  obligation  is  in  the  original  feu-right,  if  it  is 
sought  to  be  enforced  against  the  personal  representative  of  the  granter,  but 
who  is  not  the  superior,  the  vassal  must  show  that  the  right  has  been  trans- 
mitted to  himself  by  assignation.  This  was  the  case  of  Sinclair  (tupro,  note 
4),  where  the  action  was  brought  against  M.  of  Breadalbane,  who  was  the 
personal  representative  of  the  granter,  but  was  not  superior  of  the  lands,  the 
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Warrandice  from  &ct  and  deed  qua  trostees,  with  an  obliga- 
tion on  the  heirs  and  representativea  of  the  tnuitOT  to  warrant  the 
conyeyance  at  all  hands,  and  they  may  be  required  to  grant  an 
assignation  to  the  clause  of  warrandice  in  the  tmst-deed,  if  it 
contains  such  a  clause. 

704.  In  what  cases  is  it  unnecessary  to  record  the  whole 
conveyance  in  order  to  obtain  a  real  right ;  and  how 
is  such  partial  registration  effected) 

(1)  Where  a  conveyance  of  lands  is  contained  in  a  deed 
granted  for  farther  purposes  and  objects,  such  as  a  marriage-con- 
tract, deed  of  trusty  or  deed  of  settlement,  it  is  unnecessary  to 
record  the  whole  deed ;  but  it  is  sufficient  to  expede  and  record 
a  notarial  instrument^  setting  forth  generally  the  nature  of  the 
deed,  and  containing  at  length  those  portions  of  it  by  which  the 
lands  are  conveyed,  and  the  burdens  are  imposed. 

(2.)  Where  a  deed  conveys  separate  lands,  or  separate  interests 
in  the  same  lands,  to  the  same  or  different  persons,  it  is  sufficient 
to  expede  and  record  a  notarial  instrument,  setting  forth  generally 
the  nature  of  the  deed,  and  containing  at  length  the  parts  of  the 
deed  by  which  particular  lands  are  coveyed  to  the  person  in  whose 
favour  the  instrument  is  expede,  and  the  part  which  specifies  the 
nature  and  extent  of  his  right  and  interest  with  the  real  burdens, 
if  any.  [By  section  17  of  the  Consolidation  Act,  1868,  it  is  now 
competent  to  record  a  nofcarial  instrument  on  any  disposition.] 


right  faaTing  been  alienated,  and  where  the  plea  of  want  of  title  by  special 
aasignation  was  snitained. 

4.  From  some  observations  in  Stewart  in  Honse  of  Lords,  it  might  seem 
that  the  question  as  to  the  effect  of  the  superior  being  a  singular  successor 
was  intended  to  be  reserved.  The  pomt  might  have  been  tried,  and  possibly 
might  have  led  to  a  different  result  in  Sinclair,  where  Sir  Ralph  Anstruther, 
the  superior  at  the  time,  was  made  a  party  to  the  action,  but  against  whom 
the  pursuer,  for  some  unexplained  reason,  did  not  insist.  As,  however, 
a  vassal  has  been  allowed,  without  a  special  title  (Stewart),  to  enforce  the 
obligation  against  the  representative  of  the  grantor,  being  the  superior,  while 
as  against  the  representative,  not  being  the  superior  (Sinclair),  he  was  not 
allowed  to  do  so,  it  may  probably  be  assumed  that  the  obligation  will  transmit 
and  be  enforceable  against  the  superior,  though  not  the  representative  of  the 
grantor,  and  that  in  regard  to  it  the  superior  and  vassal  for  the  time  will  always 
stand  In  the  same  position  to  each  other  as  the  original  parties  did,  with 
a  privity  of  estate  between  thenu  See  Campbell's  Trs.,  17th  Nov.  1865, 
4  MT.  50. 
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(3.)  It  is  competent  to  insert  in  a  conveyanoe,  immediately 
before  the  testing  clause^  a  clause  of  direction  specifying  the  parts 
which  the  granter  desires  to  be  recorded,  and  the  recording  of  sach 
parts,  together  with  the  clause  of  direction,  and  the  testing  clause, 
and  a  warrant  of  registration,  has  the  same  effect  as  if  a  notarial 
instrument  containing  such  parta  had  been  expede  and  recorded  in 
fayour  of  the  party  in  whose  behalf  the  conveyance  is  presented. 
But  the  whole  conveyance  may  be  recorded  (e)  or  a  notarial  instru- 
ment expede  and  recorded,  notwithstanding  such  clause  of  direc- 
tion, provided  the  notarial  instrument  contains  the  whole  parts 
directed  to  be  recorded.^    [Consolidation  Act,  §  12.] 

705.  What  should  be  the  terms  of  the  warrant  of  registration, 

when  the  deed  contains  a  clause  of  direction  t 

Begister  on  behalf  of  A  B,  in  terms  of  the  within  written 
clause  of  direction,  and  of  the  relative  provisions  of  the  Titles  to 
Land  (Scotland)  Act,  1858.(<s)  [Schedules  F,  Nos.  1  and  2,  of 
the  Consolidation  Act  give  forms  of  the  clause  and  warrant  of 
direction.] 

706.  Where  the  disponer  has  obliged  himself  and  his  heirs 

to  infeft  the  disponee  by  two  manners  of  holding,  and 
the  disponee  has  taken  inf eftment  on  the  disposition ; 
May  the  disponer's  heir  be  required  to  make  up  a  title 
so  that  the  disponee  may  continue  to  hold  of  him  t 

No ;  because  the  granting  of  the  disposition  containing  war- 
rants enabling  the  disponee  to  take  the  disponer's  place  is  full 
implement  of  his  obligations  to  the  disponee.' 

(See  Completion  of  Disponee's  Title. ) 
1  21  &  22  Vict  a  76,  §§  2,  8.  >  Dunda^  M.  15085. 


(e)  This  Ib  now  regoUted  bj  the  Titles  to  Land  Act,  1860,  §  25,  which 
proYides  that  if  the  daose  of  direction  is  intended  to  be  acted  on,  there  shall 
be  "  express  reference  thereto  in  the  warrant  of  registration,  if  any,  which,  in 
terms  of  the  recited  Act  or  this  Act,  is  otherwise  required  to  be  indorsed  on 
such  deed  or  in  a  separate  warrant  of  registration,  &c ;  "  and  in  the  absence  of 
such  express  reference,"  &c.,  "  snch  deed  shall  be  engrossed  in  the  register  as 
if  it  had  contained  no  dame  of  direction.*' 
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YI.  CHARTERS  OF  CONFIRMATION  AND  RESIGNATION. 

[The  fourth  section  of  the  Conyeyancing  (Scotland)  Act,  1874, 
abolished  charters  and  writs  by  progress,  except  charters  of  novo- 
damiis  or  precepts  or  writs  from  Ohancery  or  of  dare  eonttaij  or 
writs  of  acknowledgment.  It  has  been  thought  better,  bowever, 
to  retain  the  following  questions.] 

707.  What  were  the  original  purposes  of  the  charter  of  con- 

firmation; and  what  is  its  modem  use? 

The  form  of  confirmation  was  anciently  used  by  barons  and 
prelates  to  ratify  the  grants  of  their  predecessors,  and  likewise  to 
express  the  superior's  consent  to  subinfeudation.  The  modem 
purpose  of  the  charter  of  confirmation  is  to  dissolve  the  superior's 
relation  to  the  vassal,  and  to  substitute  the  new  vassal  in  hb 
plaoe.^ 

708.  Explain  the  difference  in  effect  betwixt  confirmation  of 

an  infeftment  de  me^  and  of  an  infeftment  a  me. 

(1)  Confirmation  of  an  infeftment  de  me  (now  obsolete)  merely 
protected  the  sub-vassal  from  casualties  inferring  forfeiture  of  the 
feu,  incurred  by  his  immediate  over-superior ;  but  it  did  not  raise 
the  sub-vassal  into  the  vassal's  place.  (2)  Confirmation  of  an 
infeftment  a  9716  completely  divested  the  former  vassal  and  invested 
the  new  vassal  in  his  full  right  and  place,  the  confirmation  operat- 
ing rekv  to  the  sasine ;  thus  validating  not  only  the  title  confirmed 
but  all  subsequent(/)  precepts  of  sasine  and  procuratories  of  resig- 
nation, with  the  instruments  following  upon  them. 

709.  What  is  the  effect  of  a  charter  of  confirmation  which 

confirms  only  the  lands  and  the  last  sasine,  there  being 
a  series  of  unconfirmed  rights  1 

It  operates  as  a  confirmation  in  favour  of  the  grantee,  so  far 
as  regards  the  lands,  of  the  whole  dispositions  and  instruments  of 

1  Ro8B  Leot.  li.  257 ;  Doffs  Feud.  Conv.  212. 


(/)  There  seems  to  be  some  mistake  here ;  a  oonfirmatioii  of  a  partienlar 
title  would  not  validate  any  other  subsequent  in  date  to  It,  nor,  until  the  10  ft 
11  Vict  c.  48,  did  it  validate  titles  prior  in  date. 
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sasiiie,  and  other  deeds,  instruments,  and  writings  of  and  concern- 
ing the  same,  necessary  to  be  confirmed,  in  order  to  complete  the 
grantee's  investitare  in  the  lands  as  immediate  vassal  of  the 
superior;  and  that  although  such  deeds,  instruments,  and  writ- 
ings may  not  be  enumerated  or  set  forth  in  the  charter.^  (^)  [(Con- 
solidation Act,  1868,  §  115.] 

710.  In  a  competition  of  rights  completed  by  confirmation,  on 

what  date  does  the  preference  depend  1 

In  Crown  charters  it  is  the  date  on  which  the  Great  Seal  is 
affixed ; '  (h)  and  in  charters  by  subject-superiors,  the  date  of  deli- 
very of  tiie  charter.' (t)  [The  provisions  of  the  1860  Act  men- 
tioned in  the  note  are  substantially  re^nacted  by  §  6  of  the  Con- 
solidation Act,  1868.] 

711.  What  were  the  provisions  of  the  Titles  to  Land  Act, 

relative  to  entry  by  confirmation,  where  the  lands  are 
held  of  a  subject-superior  1 

(1.)  Where  a  confirmation  of  any  deed  or  instrument  recorded 

MO  &  11  Yict.  a  48,  §  7.                        >  Dalziel,  2  Br.  Sup.  81. 
»  Enk.  2,  7, 14.  

{g)  This  is  not  qtiite  aocnrate.  The  proviraon  of  the  10  &  11  Viot.  applies 
only  to  the  case  where  the  charter  confirms  the  lands,  **  and  the  instrament  of 
sasine  in  favour  of  the  penon  receiving  such  charter."  Where  therefore  the 
person  entering  was  not  himself  infeft,  as  in  an  entry  by  resignation  and  con- 
firmation, it  was  necessary  to  confirm  aU  the  prior  titles ;  and  it  is  important 
to  keep  this  in  view  in  examining  titles  made  np  under  that  Act  as  well  as 
those  made  np  prior  to  its  date. 

{h)  By  10  &  11  Vict  o.  51,  §  15,  it  was  prorided  that  '<  the  date  of  sealing 
shall  in  idl  cases  be  held  and  expressed  to  be  the  date  of  the  charter,"  and,  by 
the  Titles  Act,  1858,  $  82,  sealing  is  declared  unnecessary  unless  when  required 
by  the  receiver  of  the  charter  {i^fira,  note  {p),  p.  354) ;  the  date  therefore  now 
rsgolates  the  preference. 

(t)  This  was  the  rule  prior  to  the  passing  of  the  Titles  to  Land  Act,  1860 ; 
but  it  is  by  that  Act  provided  (§  86)  that  where  no  manner  of  holding  is 
specified,  and  the  investiture  prohibits  subinfeudation,  "the  conveyance  or 
instrument  shall,  if  an  entry"  "be  expede  with  the  superior  within  twelve 
months  from  the  date  of  such  conveyance  or  instrument,  have  the  same  pre- 
ference in  all  respects  from  the  date  of  recording  in  the  appropriate  register  of 
sasines  the  conveyance  or  instrument  as  if  the  same  contained  Bnameveldeme 
holding,  and  the  investiture  did  not  contain  any  prohibition  against  subinfeu- 
dation or  against  an  alternative  holding.'* 
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in  the  Register  of  Sasines  la  required,  it  was  competent  to  the 
superior  to  confirm  such  deed  or  instrument  by  a  writ  of  confir- 
mation, to  be  written  on  the  deed,  confirming  tiie  deed  in  favour 
of  the  grantee,  but  only  in  so  far  as  consistent  with  the  la8t(j) 
charter  and  the  superior's  own  rights. 

(2.)  The  confirmation  so  granted  is  declared  to  be  as  effectual, 
to  all  intents  and  purposes,  as  a  charter  of  confirmation  under  the 
former  law  and  practice.  [These  provisions  were  substantially 
re-enacted  by  the  Consolidation  Act^  1868,;§  98.] 

(3.)  The  confirmation  is  held  to  confinn  the  whole  prior  deeds 
and  instruments  necessary  to  be  confirmed,  in  order  to  complete 
the  investiture  of  the  party  obtaining  the  confirmation.^  [Con- 
solidation Act,  1868,  §  115.] 

712.  What  are  the  object  and  contents  of  the  qttcdquidem 

clause! 

The  object  of  the  qtiasquidem  clause  is  to  express  the  modus 
vacandiy  or  the  manner  in  which  the  property  has  returned  to  the 
superior,  and  the  purpose  for  which  the  resignation  has  been 
made.  It  bears  that  the  lands  formerly  pertained  heritably  to 
the  former  vassal,  holden  by  him  of  the  grantor  of  the  charter  as 
immediate  lawful  superior  thereof,  and  that  they  were  resigned 
by  him  in  virtue  of  the  procuratory  contained  in  the  disposition  in 
the  hands  of  the  superior,  in  favour  and  for  new  infef tment  to  be 
granted  to  the  disponee.' 

713.  What  were  the  provisions  of  the  Titles  to  Land  Act, 

with  respect  to  entry  by  resignation,  where  the  lands 
are  held  of  a  subject-superior  1 

(1.)  Where  a  new  investiture  by  resignation  was  required,  it  was 
competent  for  the  superior  to  grant  in  favour  of  the  party  in  right 
of  the  deed,  which  was  the  warrant  for  resignation,  a  writ  of  resig- 
nation, to  be  written  on  the  deed,  by  which  the  superior,  in  re- 
spect of  the  clause  of  resignation,  disponed  to  the  disponee  the 

1  21  &  22  Vict.  c.  76,  §  7.  '  Bon  Lect  IL  288. 


(j)  The  reference  in  the  writ  need  not  be  to  the  Uui  chwter.    See  Schedule 
E,  annexed  to  Act 
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lands  contained  in  the  deed,  but  only  in  so  far  as  consistent  with 
the  last  charter(fii)  and  the  superior's  own  rights. 

(2.)  The  writ  of  resignation  so  granted  was  declared  to  be  as 
effectual,  to  all  intents  and  purposes,  as  a  charter  of  resignation 
under  the  former  law  and  practice. 

(3.)  The  superior  was  bound  to  gpnant  such  a  writ  of  resignation, 
if  required  so  to  do,  but  subject  to  the  same  provisions  as  were 
made  in  the  case  of  writs  of  confirmation.^ 

(4.)  The  writ  of  resignation  was  held  to  operate  as  a  confirma- 
tion of  all  prior  deeds  and  instruments  necessary  to  be  confirmed 
in  order  to  complete  the  investiture. 

(5.)  It  was  competent  to  record  in  the  Kegister  of  Sasines  the 
deed,  with  the  writ  of  resignation,  and  a  warrant  of  registration, 
and  the  recording  of  the  same  has  the  same  force  and  effect  as  if 
a  charter  of  resignation  had  been  granted  and  followed  by  infeft- 
ment  at  the  date  of  recording  the  deed  and  writ  in  favour  of  the 
party  in  whose  behalf  the  deed  and  writ  are  presented  for  regis- 
tration. [Section  99  of  the  Consolidation  Act,  1868,  re-enacts  §  9 
of  the  1858  Act,  as  amended  by  §  33  of  the  1860  Act.] 

714.  Is  the  superior,  in  all  cases,  entitled  to  insist  on  the 

insertion  of  the  tenendas  and  reddendo  in  charters  by 
progress  1 

The  superior  is  not  entitled  to  insist  on  the  insertion  of  the 
tenendas  and  reddendo  where  these  clauses  are  contained  in  any 
charter  or  other  writ  recorded  in  any  public  register;  it  being 
sufficient  to  refer  to  the  tenendas  and  reddendo  as  set  forth  in 
such  recorded  writ.'    [Consolidation  Act,  §  100.] 

715.  What  was  the  effect  of  a  mid-impedimeut  in  connection 

with  confirmation ;  and  how  might  such  mid-impedi- 
ments be  produced  by  voluntary  conveyance  1 

A  mid-impediment  prevented  the  retroactive  effect  of  confirma- 
tion ;  and  it  might  be  produced  by  any  intermediate  right  by  which 
the  disponer  was  divested  before  the  investiture  of  the  disponee  was 

1  See  Aiu.  712.  *  21  &  22  Vict  c.  76,  §  10. 


(m)  The  scbedule  roquiret  reference  only  to  "a  charter  or  other  ^rit.' 
See  note  {j),  p,  882. 
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completed.  And  (1)  where  the  disponee's  title  was  an  unconfirmed 
a  me  infeftment,  a  mid-impediment  might  be  produced  by  a  snbae- 
qnent  infeftment  de  me^  or  a  ms  vd  de  me^  or  an  infeftment  a  me 
first  confirmed  ;{p)  (2)  where  the  disponee's  title  was  an  infeftment 
ame  velde  me,  the  prior  confirmation  of  a  subsequent  a  me  infeft- 
ment had  the  effect  of  preventing  the  disponee  from  making  his 
infeftment  public,  and  holding  immediately  of  the  superior. 

716.  In  what  cases  might  a  charter  of  resignation  and  con- 

firmation combined  be  used  1 

(1.)  Where  a  disponee  had  acquired  ri^^t  by  disposition  a  me 
vd  de  me,  or  a  ms,  with  procuratory  of  resignation  from  one  inf eft 
but  unentered,  he  might  be  entered  with  the  superior  by  a  charter 
of  resignation  and  confirmation,  by  which  the  infeftment  of  the 
disponee's  author  was  confirmed,  and  resignation  made  on  the  second 
procuratory,  the  infeftment  being  thus  made  public  from  its  date, 
and  the  disponer's  procuratory  rendered  a  valid  warrant  for  resig- 
nation in  favour  of  the  disponee.  This  form  might  be  used  what- 
ever may  be  the  number  of  the  base  rights,  care  being  taken  that 
the  confirmation  shall  end  with  the  sasine  in  favour  of  the  granter 
of  the  disposition  upon  which  the  resignation  proceeds. 

(2.)  Where  a  disponee  had  acquired  right  by  disposition  a  me 
vel  de  me  from  one  infefb,  but  not  entered,  and  had  taken  infeft- 
ment on  the  disposition,  it  has  been  held  (although  the  propriety 
of  the  decisions  has  been  questioned)  that  he  might  complete  a  title 
by  infeftment  on  a  charter  of  confirmation  and  resignation,  con- 
firming both  hi9  author's  infeftment  and  his  own  infeftment  on 
the  disposition  in  his  favour,  and  proceeding  on  the  procuratory 
contained  in  that  deed.  The  disponee  had  thus  a  double  title,  one 
by  resignation  and  the  other  by  confirmation ;  and  it  has  been  de- 
cided that  they  did  not  destroy  one  another,  since  the  obligation  to 
infeft  authorises  entry  by  resignation  or  confirmation,  or  both,  the 
one  without  prejudice  of  the  other.^ 

717.  A,  infeft  but  unentered,  disponed  to  B  by  disposition 
1  Stewart,  20th  Feb.  1827,  5  a  888.    See  Mensles  Loot.  768  (811). 


(p)  See  provision  of  Titles  to  Land  Aot»  1860,  referred  to  in  note  (»),  p, 
881. 
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amevelde  mSy  with  procuratory  and  precept,  and  B 
took  infeftment  and  dispones  to  C,  who,  without 
taking  infeftment  on  the  disposition,  was  entered  by  the 
superior  by  a  charter  of  resignation  and  confirmation 
combined;  State  the  contents  of  the  qtuBquidem 
dausa 

Which  lands  and  others  above  described  formerly  belonged  to 
B,  holden  by  him  in  virtue  of  the  confirmation  hereinafter  con- 
tained immediately  of  me  as  superior  thereof,  and  have  been 
resigned  by  him  into  my  hands,  in  virtue  of  a  clause  of  resignation 
contained  in  a  disposition  of  the  said  lands  and  others  granted  by 
him  in  favour  of  the  said  C,  dated,  &o,^ 

718.  Where  a  charter  by  progress  does  not  contain  a  clause 

reserving  the  superior's  rights,  is  he  precluded  from 
insisting  in  rights  competent  to  him  in  the  donUniwm 
tUUe  f    State  the  reason. 

No  j  because  superiors  being  bound  to  grant  charters  by  pro- 
gress, they  are  given  perunUo  peterUis,  and  without  prejudice  to 
the  superior's  right&' 

719.  What  was  the  effect  of  an  entry  by  a  superior  whose  title 

is  personal  1 

The  entry  was  absolutely  null ;  but  it  was  capable  of  being 
validated  by  the  subsequent  infeftment  of  the  superior,(r)  pro- 
vided (1)  that  the  superior's  title  be  completed  during  his  life ;  (2) 
that  the  superiority  had  not  in  the  meantime  been  carried  off  by 
the  diligence  of  creditors ;  or  (3)  that  it  had  not  been  conveyed 
to  another  disponee  whose  right  had  been  made  reaL 

(See  CompletioD  of  Diaponee's  Title.) 


1  Jur.  St  4ih  edit  i.  416.  >  B.  of  Glasgow,  M.  6516  |  Forbes, 

M.  6617. 


(r)  Hartin,  8rd  Feb.  1841,  8  D.  486.  The  expieesion  "  alMolntely  null " 
is  perhaps  not  qtdte  appropriate,  as  such  an  entiy  ooold  hardly  admit  of  being 
validated ;  it  is  in^eetual  liiileae,  and  until,  validated. 
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YD.  DISPOSITION  AND  ASSIGNATION. 

720.  In  what  cases  was  the  disposition  and  assignation  used  ; 
and  explain  the  difference  betwixt  the  executive  clauses 
of  that  writ  and  those  of  an  ordinary  dispositioni 

The  disposition  and  assignation  was  used  where  the  seller^s  title 
is  personal.  It  contained  all  the  clauses  of  the  ordinary  disposi- 
tion, with  the  exception  of  a  procuratory  of  resignation  and  pre- 
cept of  sasine,  the  disponee's  title  being  completed  in  virtue  of  the 
unexecuted  warrants  in  favour  of  the  seller,  the  transference  of 
which  was  the  essence  of  the  conveyance.  [See  Jur.  Styles,  i  153, 
as  to  case  where  disposition  and  assignation  should  still  be  used.] 

72L  Might  a  personal  right  to  lands  be  effectually  transmitted 
without  dispositive  words  before  the  Titles  Act  came 
into  effect  1 

A  personal  right  to  lands  might  be  effectually  transmitted  by  a 
simple  assignation  of  the  unexecuted  procuratory  or  precept  with- 
out the  use  of  dispositive  words,  provided  it  appeared  from  the 
terms  of  the  assignation  that  its  object  was  to  transmit  the  rights 
and  to  enable  the  assignee  to  obtain  infeftment.^ 

722.  What  is  the  criterion  of  preference  in  the  transmission 
of  personal  rights  to  land  1 

(1.)  While  the  rights  continue  personal,  the  date  of  the  trans- 
mission(^)  is  the  criterion  of  preference,  personal  rights  to  land 
being  incapable  of  intimation. 

(2.)  But  there  is  a  distinction  betwixt  a  personal  right  and  a 
meTQJvs  crediti  to  demand  a  conveyance.  Where  the  latter  has 
been  transferred  to  an  assignee,  he  may  acquire  a  preferable  title 
to  it  by  intimation ;  and  it  has  been  held  that  registration  in  the 
Register  of  Sasines  of  the  writ  importing  a  conveyance  of  the  jtta 
crediti  is  equivalent  to  intimation.' 

1  Benton,  6th  Deo.  1887, 16  S.  184 ;  >  Edmond,  16th  Nov.  1855,  18  D. 

aff.  18th  Ang.  1848, 2  BeU's  App.  214.      47 ;  aff.  16  Feb.  1858.(tt) 


(<)  Bather  ''the  date  of  the  completion  of  the  right  by  infeftment  or  its 
eqnivalentfl,''  beoanae,  if  a  Bubsequent  aadgnee  were  to  get  delivery  of  the  titles 
oonstitating  the  pezBonal  right,  and  complete  hia  right,  he  would  be  preferable 
to  a  prior  anignee  whose  right  had  not  been  completed. 

(«)  20  D.  5 ;  8  M'Q.  116. 
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728.  Enumerate  the  clamieB  of  an  instrument  of  sasine  in 
fayour  of  a  party  who  had  acquired  right  by  disposi- 
tion and  assignation. 

(1)  The  production  to  the  notary  of  the  conveyance  contain- 
ing the  warrant  of  sasine,  and  also  of  the  disposition  and  assigna- 
tion. (2)  The  narrative  of  the  dispositive  clause  of  the  former 
conveyance.  (3)  The  deduction  of  the  disposition  and  assigna- 
tion. (4)  The  recital  of  the  obligation  to  infeft,  and  the  insertion 
of  the  precept.  (5)  The  giving  of  sasine  in  virtue  of  the  precept 
and  transmission  thereof  j  and  (6)  the  testing  clause. 

724.  A,  whose  title  was  complete,  disponed  to  B,  with  obliga- 

tion to  infeft  ame  vel  de  me,  procuratory  and  precept, 
and  B  was  infeft  The  lauds  were  afterwards  disponed 
with  similar  clauses  by  B  to  C,  who  transferred  his  per- 
sonal right  by  disposition  and  assignation  to  D ;  and 
D  entered  with  the  superior  by  charter  of  resignation 
and  confirmation.  State  the  contents  of  the  qtuequi- 
dem  clause  in  the  charter. 

Which  lands  and  others  above  described,  formerly  belonged 
to  B,  holden  by  him  in  virtue  of  the  confirmation  hereinafter 
contained  immediately  of  me  as  superior  thereof  and  have  been 
resigned  by  him  into  my  hands  by  virtue  of  a  clause  of  resignation, 
contained  in  a  disposition  of  the  said  lands  and  others  made  and 
granted  by  him  to  C,  dated  the  :  In  and  to  which 

disposition  the  said  D  has  right  by  disposition  and  assignation 
granted  by  the  said  C  in  his  favour,  dated,  &c, 

725.  Where  a  party  holds  lands  in  virtue  of  an  unrecorded 

conveyance,  with  a  holding  ame  vel  de  me  and  precept 
of  sasine ;  What  are  the  forms  of  conveyance  by  which 
he  can  transfer  his  personal  right  to  a  purchaser,  and 
how  can  the  latter  make  his  right  real  1 

(1.)  Simple  assignation  of  the  precept  of  sasine,  and  infeftment 

in  virtue  of  the  precept  and  assignation. 

(2.)  Disposition  and  assignation,  and  infeftment  as  abova 

(3.)  Disposition  with  precept  and  infeftment,  the  right  of  the 

granter  being  afterwards  completed  by  infeftment  upon  the  original 

z 
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precept,  which  will  render  the  purchajser's  inf eftment  valid  bj 
accretion,  (v) 

[(4.)  Assignation  in  the  form  prescribed  bj  the  Consolidation 
Act,  §  22,  which  in  substance  repeats  the  provisions  of  the  prior  Acts^ 
either  separate  from  or  written  upon  the  unrecorded  conveyance. 
The  title  of  the  assignee  can  be  completed  in  either  of  three  modes 
— (1)  registration  of  the  disposition  bj  the  proprietor  last  infeft 
and  assignations,  the  disposition  having  a  warrant  in  favour  of 
assignee,  and  the  assignations  being  docqueted  with  reference 
thereto;  (2)  by  recording  the  disposition  along  with  a  notarial 
instrument  on  it  and  the  assignations;  (3)  by  registration  merely 
of  a  notarial  instrument  on  the  disposition  and  transmissions. 
Jur.  Styles,  i.  156  to  159.] 

726.  What  is  the  nature  of  the  conveyance  granted  by  (1)  an 
heir  unserved,  whose  ancestor  was  infeft,  and  (2)  by 
one  whose  ancestor  was  not  infeft ;  and  how  does  the 
disponee,  in  each  case,  acquire  a  real  right  ? 

(1.)  A  conveyance  by  an  heir  unserved,  whose  ancestor  was 
infefb,  in  addition  to  the  ordinary  executive  clauses,  contains  an 
obligation  by  the  granter  to  procure  himself  duly  and  lawfully 
served  heir  to  his  ancestor,  and  infeft  and  seised  in  due  and 
competent  form,  and  it  likewise  contains  a  procuratoiy  for  that 
purpose.  In  order  to  obtain  a  real  right,  the  disponee  will  take 
infeftment  on  the  disposition,  or  record  it  in  the  Register  of 
Sasines,  and  then  cause  the  grantor's  title  to  be  made  up  by 
service  and  infeftment  or  registration,  which  will  accrosce  to  and 
validate  his  own  right. 


(v)  By  the  dootrine  of  Accretioii,  "  Whatever  right  befalleth  to  the  author 
after  his  disposition  or  assignation  accresceth  to  his  saooessor,  to  whom  he  had 
before  disponed,  as  if  it  had  been  in  his  person  when  he  disponed,  and  as  if  it 
had  been  expressly  disponed  by  him ; "  Stair,  8,  2,  1 1  Exsk.  2,  7,  3  and  4 
Bankton,  3,  2,  16.  In  such  a  case  as  is  pat  in  the  answer,  it  was  qnite 
admitted  that  the  principle  operated,  but  in  regard  to  a  different  case  Bell 
expressed  a  doubt ;  he  said  (Prin.  §  882) — '*  If  the  granter  of  the  precept  haye 
at  the  time  no  right  to  the  subject,  but  acquire  a  right  by  subeequent  title,  it 
may  be  doubted  whether  accretion  will  ittke  place ; "  but  this  riew  has  been 
OTerruled  $  Swan,  22nd  March,  1866,  4  MT.  668,  where  it  was  held  that  in 
such  circumstances  accretion  did  take  place.  In  Munro,  4th  July,  1844,  6  D. 
1249,  which  was  a  similar  case,  accretion  was  prevented  by  a  mid-impediment. 
See  question  as  to  accretion,  Gtilmour,  iupra,  note  (x),  p.  823. 
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(2.)  Where  the  ancestor  was  not  infefb  the  conveyance  takes 
the  form  of  a  disposition  and  assignation,  or  assignation,  and  con- 
tains  a  procuratory  for  the  service  of  the  grantor  as  heir  in 
general ;  and  a  real  right  may  be  acquired  by  notarial  instrument. 
But  the  service  must  be  first  expede,  as  it  is  essential  that  the 
decree  be  deduced  in  the  notarial  instrument^ 

[Branch  2  of  this  Answer  is  altered  from  that  in  the  last 
edition.] 


Vm.   DISPOSITION  OF  STJPEEIOEITY  AND  CONSOLIDATION. 

727.  In  what  respecto  is  the  superior  restrained  in  regard  to 
the  disposal  of  the  superiority  ? 

(1.)  The  superior  cannot,  without  the  vassal's  consent,  dispose 
of  the  superiority  to  be  held  of  himself  so  as  to  interject  a  mid- 
superior  ;  because  the  vassal  would  be  farther  removed  from  the 
Crown,  and  would  have  one  superior  more  to  charge  for  an  entry 
before  he  reached  the  Crown,  on  the  failure  of  intermediate 
superiors.  But  such  a  conveyance  is  not  a  nullity,  the  objection 
being  competent  only  to  the  vassal.  Where  the  superior  has 
succeeded  by  forfeiture  to  his  vassal,  and  has  thus  become  superior 
of  the  sub-vassal,  he  may  revive  the  intermediate  superiority  unless 
he  has  given  the  sub-vassal  an  entry.'(^) 

(2.)  The  superior  cannot,  without  the  consent  of  the  vassal, 
split  the  superiority  into  parts  where  there  is  one  fee  and  one 

1  Bars  Fead.   Conv.  208 ;  Men-  >  Stair,   2,   4,   5  ;  Enk.  2,  5,  4; 

aes  Lect  629  (661).  Bell's  Prin.  857. 


(y)  This  qtuJification  is  not  quite  in  conformity  with  the  doctrine  of 
Stair  and  Erskine.  Stair  saya — "Superiors  must  receiye  and  infeft  their 
sab-Tassals  npon  tibe  refosal  or  incapacity  of  the  yassal,  and  may  at  any  time 
thereafter  receive  the  immediate  vassal  or  his  snocessor  or  another  if  the 
Unmediate  vassal's  right  be  extinct  or  acquired  by  the  superior."  Erskine 
says — *'  Snch  superior  is  entitled  by  the  nature  of  Uie  feudal  contract  to  pro- 
vide a  new  vassal  for  himself  in  the  room  of  the  forfeiting  person,"  "  unless 
he  has  by  some  deed  accepted  the  sub-vassal  as  his  immediate  vassal ; "  bat 
for  this  effect  probably  a  grant  of  the  mid-superiority  would  be  necessary ; 
merely  receiving  him  as  vassal  is  not  sufficient ;  Gordon,  M.  10976  ;  Argyll, 
M.  15013. 
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reddendo,  so  as  to  impose  on  the  vassal  a  plurality  of  superiors ; 
but  the  Testing  of  the  superiority  in  two  or  more  jointly,  and  ^pro 
indivisoy  is  not  an  infringement  of  this  rula  Where  separate 
subjects,  held  of  the  same  superior,  have  been  acquired  by  the 
same  vassal,  he  is  not  entitled  to  demand  that  the  several  subjects 
shall  be  embraced  in  one  charter,  nor  can  he  object  to  the  superior 
selling  the  superiorities  to  different  parties ;  and  although  the 
superior  should  have  included  the  separate  subjects  in  one  charter, 
having  distinct  qtuiequidem  and  reddendo,  it  is  still  competent  to 
sell  the  superiorities  separately,^ 

728,  Point  out,  and  explain,  the  peculiar  clauses  of  a  dis- 

position of  superiority. 

(1.)  In  the  dispositive  clause  the  lands  themselves  are 
conveyed,  the  dominium  directum  being  the  radical  right. 
But  a  conveyance  of  the  superiority  would  be  an  effectual  trans- 
mission.'(is) 

(2.)  The  obligation  to  infeft  is  usually  a  me  only,  as  a  holding 
de  me  would  create  an  interjected  superiority,  to  which,  if  per- 
manent^ the  vassal  is  entitled  to  object.  But  an  alternative 
holding  has  been  recommended ;  because,  although  the  vassal  did 
object  to  the  title,  it  would  be  as  easy  to  get  confirmation  of  a 
disposition  amevel  de  me^  as  of  one  a  me  only,  while  the  diaponee 
would,  in  the  meantime,  have  all  the  advantages  of  an  indefinite 
infeflbment.'    [A  clause  of  holding  is  not  now  necessary.] 

(3.)  The  disposition  contains  an  assignation,  not  to  the  rents, 
but  to  the  feu-duties  and  casualties. 

(4.)  The  clause  of  warrandice  contains  an  exception  of  the  feu 
and  other  rights  and  infeftments  of  property  granted  by  the 
disponer  and  his  predecessora 

729.  When  the  superiority  and  property  of  an  estate  are 

vested  separately  in  the  same  person,  how  may  they 
be  consolidated  9 

1  Stair,  2,  4,  5  ;  Bell's  Prin.  869.  '  DuflTe  Feud.  Conv.  204. 

>  Gardner,  9th  Feb.  1841, 8  D.  684. 


(g)  It  waa  so  held  in  Hamiltop,  28rd  Feb.  1819,  F.C.  In  Gardner,  cited, 
opinions  to  the  same  efifoct  were  expressed,  bat  the  point  waa  not  then 
decided. 
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(1)  Consolidation  of  the  two  fees  can  be  directly  accomplished 
only  by  the  proprietor,  as  vassal,  making  resignation  ad  remanenr 
tiam  of  the  dominium  uHle,  in  his  own  hands  as  superior.^  (2) 
Bat  if  there  has  been  possession  for  forty  years  on  the  superiority 
title,  which  is  a  good  title  to  the  lands,  the  base  infefbment  will 
be  worked  off,  and  the  two  fees  effectually  oonsolidated  by  pre- 
scription,' provided  they  stand  destined  to  the  same  series  of 
heirs.*(c) 

1  Bald,  8th  March,  1786,  M.  15084 1  'Durham,  M.   11220  ;(&)  Wilaon, 

aff.  8rd  April,  1787,  M.  15089.  29th  Nov.  1889,  2  D.  159,  p.  Lord 

*  Middleton,  M.  10944 ;  Oraham,(a)      Mackenzie,  (e) 
6ih  Aug.  1840,  H.  of  L.,  1  Bob.  App. 
847.  

(a)  In  Court  of  Seedon,  Bontine,  2nd  March,  1887, 15  S.  711. 

(5)  Durham  waa  a  case,  not  of  poeoomiion  of  property  on  superiority  title, 
but  of  double  titles,  as  to  which  see  note  (c),  tt^/ra. 

(c)  The  opinion  of  Lord  Mackenzie  here  referred  to  states  the  view  at 
that  time  generally  entertained  on  the  point ;  but  since  then  a  case  has 
oocnnred  in  which,  with  his  Lordship's  sanction,  a  more  extensive  effect  was 
given  to  prescriptive  possessipn  on  the  superiority  title ;  Dalrymple,  10th 
March,  1841,  8  D.  837.  Here  a  party  who  held  the  property  of  lands  under 
one  title,  with  a  destination  to  heun-maU,  acquired  the  superiority  by  a  title 
with  a  destination  to  hart'o/'Une.  Both  titles  remained  for  some  years  per- 
sonal ;  thereafter  a  feudal  title  was  completed  in  the  superiority,  and  the 
lands  were  possessed  on  it  for  more  than  forty  years  without  any  valid  feudal 
title  being  made  up  in  the  property.  Held  that  the  possession  on  the 
superiority  title  extinguished  the  base  title  to  the  property  ;  per  Lord  Cuning> 
hame^"  It  is  a  general  rule  of  law  that  when  a  party  holds  a  diversity  of 
titles  to  the  same  lands,  his  possession  ought  to  be  ascribed  to  that  title  which 
it  is  most  for  his  interest  to  hold  by.  But  it  was  obviously  the  interest  of 
the  Earls  of  Stair  to  ascribe  their  possession  of  Cults  to  their  title  of 
superiority  rather  than  to  the  oonveyanoe  of  the  dominium  utile.  The  title  of 
superiority  was  the  more  unlimited  of  the  two  rights,  as  Linn*s  conveyance 
of  the  superiority  was  to  heirs  whatsoever,  while  Lord  Bargany's  disposition 
of  the  property  was  limited  to  heirs-male.  On  this  ground,  it  is  thought 
that  in  general  the  heirs  were  entitled  to  have  their  possession  ascribed  to 
the  more  general  right  constituted  by  the  conveyance  of  the  superiority  rather 
than  to  a  right  limited  to  heirs-male,  which  was  the  destination  of  the 
dommium  utUe,"  Per  Lord  Moncrieff— "  It  is  true  that  the  resignation  was 
apparently  on  the  procuratory  in  the  title  of  the  superiority,  but  I  think  the 
argument  sound,  that  in  the  dreumstanoes  the  investiture  in  the  lands  was 
sufficient  to  cany  the  plenum  dominium^  holding  the  dommium  utile  to  have 
been  sunk  in  or  oonsolidated  with  the  superiority  by  long  possession  on  the 
title  of  Linn."  "In  holding,  therefore,  that  the  sixth  and  seventh  Earls,  by . 
their  possession  on  the  investiture  1791,  extinguished  any  possible  right  uqder 
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730.  Wliat  is  meant  by  resignation  ad  remwnenUam;  and 


the  Beparate  title  by  the  procuratoiy  in  the  dominium  vJtiU,  I  am  only 
holding  that  they  must  be  odnndezed  as  having  poBsesMd  on  that  which  waa 
their  beet  title,  and  to  which  no  nnlimited  or  lese-limited  title  stood  opposed." 
Per  Lord  Mackenzie— "I  am  willing  to  adopt  the  opinions  as  to  the 
extinction  of  the  base  right  to  Cults  by  prescription  on  the  feudal  title  under 
the  Crown.*' 

The  principle  here  referred  to  seems  to  have  been  recognised  in  Bmoe,  6th 
Deo.  1770,  M.  10805 }  aff.  M.  10809,  where  it  was  found  that  *<  An  inf eftment 
in  fee-simple  upon  a  precept  of  eUure  wnstal  in  the  superiority  of  lands  con- 
tained in  a  deed  of  entail,  with  possession  maintained  of  said  lands  for  forty 
years,  but  which,  quoad  the  property  thereof,  had  been  originally  acquired 
upon  a  different  title,  viz.,  the  right  of  apparency,  was  sufficient  by  prescription 
to  work  off  the  limitations  of  the  entail,  and  to  establiBh  a  right  both  to 
superiority  and  property  in  fee-simple."  If  this  case  is  to  be  held  as  authority 
on  the  point,  there  seems  to  be  no  necessity  for  the  superiority  and  property 
being  destined  to  the  same  series  of  heirs  in  order  to  consolidation. 

Besides  the  cases  dted  in  the  author*s  notes,  see  Harvie,  24th  Jan.  1822, 
1  S.  277 ;  Walker,  27th  Feb.  1827,  6  S.  469,  F.C. ;  EUbank,  21st  Nov.  1838, 
12  S.  74.  Oraham  is  reported  in  Court  of  Session  under  name  of  Bontine, 
2nd  March,  1837,  15  a  711. 

Another  point  may  be  here  noticed,  viz.,  Double  TiUet.  It  sometimes 
happens  that  the  same  person  succeeds  to  a  property  under  two  different 
titles,  as  heir  of  investiture,  and  as  heir  or  diiponee  under  a  deed  of  settle- 
ment or  marriage-contract,  but  is  under  no  restraint,  as  by  entail,  to  possess 
exclusively  under  the  latter.  The  general  rule  is,  that  every  f e&fimple  pro- 
prietor having  right  under  various  titles  ia  understood  to  possess  equally  by 
virtue  of  every  title  available  to  him,  even  though  he  should  complete  a 
title  under  only  one  of  them,  and  the  mere  fact  of  his  making  up  a  title  as 
heir-of-line  does  not  defeat  or  evacuate  the  destination  under  a  settlement ; 
Snodgrass,  16th  Dec.  1806,  F.C.  Neither  does  possession  for  for^  years  on 
such  a  title ;  Smith  and  Bogle,  M.  108d8 1  Durham,  11220 ;  Zuill,  4th 
March,  1813  ;  nor  a  trust-deed  for  payment  of  debt  followed  by  reconveyance ; 
Ogilvy,  26th  May,  1887,  15  S.  1027.  It  follows  from  this,  that  though 
the  party  may  sell,  yet  if  he  does  not,  and  if  the  personal  right  oomes 
at  any  time,  however  distant,  to  call  to  the  possession  a  person  different 
from  the  heir  of  investiture,  it  will  determine  the  right  to  the  estate ;  to 
prevent  which  the  personal  right  must  be  taken  up  and  evacuated  by  a 
new  destination  (which  is  called  sopiting),  and  is  held  to  be  effected  in  aU 
cases  where  a  renewal  of  the  investiture  to  a  new  series  of  heirs,  or  to  heirs 
and  assignees,  is  obtained  by  resignation  and  new  charter  |  MoUe,  IStfa  Dec. 
1811,  F.C. 

If,  however,  one  of  the  titles  be  a  limited^right,  as  an  entail,  the  limitation 
may  be  wrought  off  and  the  destination  defeated  by  prescriptive  possession 
on  an  unlimited  title;  Makdougal,  M.  10947  |  Kirkness,  M.  10956 ;  Ayton, 
BC.  10956 ;  and  H.  of  L.,  M.  10969.  The  principle  of  the  distinction  between 
this  daas  of  cases  and  that  of  Smith  and  Bogle,  &a,  eupn,  is  that,  where 
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what  steps  were  necessary  for  completing  such  resig- 
nation before  the  passing  of  the  Titles  to  Land  Act) 

Eesignation  (td  remcmerUiam  is  a  resignation  of  the  feu  by  the 
vassal  into  the  hands  of  the  superior  for  his  own  behoof,  in  order 
that  the  right  of  property  standing  in  the  person  of  the  vassal 
might  be  united  and  consolidated  with  the  right  of  superiority  in 
the  person  of  the  superior  in  all  time  coming.  Before  the  passing 
of  the  Titles  to  Land  Act  the  steps  necessary  for  completing 
resignation  ad  reTnanentictm  were — (1)  a  procuratory  of  resignation 
€ui  remanentiam  by  the  vassal,  his  own  title  being  completel^  (2) 
The  ceremony  of  resignation  in  the  hands  of  the  superior,  or  his 
commissioner,  or' his  known  agent,  by  delivery  to  him  of  a  pen  by 
a  procurator  for  the  vassal,  in  presence  of  a  notary  and  witnesses. 
(3)  A  notarial  instrum'ent  of  resignation  ctd  remcmerUiam^  contain- 
ing a  narrative  of  the  ceremony;  and  (4)  registration  of  the  instru- 
ment in  the  Begister  of  Sasines  within  sixty  days  of  its  date. 

731.  What  changes  and  modifications  were  introduced  with 
respect  to  resignations  ad  renumerUicmi,  by  the  infef t- 
ment  Act,  1845,  the  Lands  Transference  Act,  1847, 
and  the  Titles  to  Land  Act,  1858,  respectively? 

(1.)  By  the  Lifeftment  Act,  the  notary's  docquet  in  the  instru- 

1  See  Ans.  732  (2). 


both  titles  are  fea-sunple,  there  is,  until  the  two  destinatioxui  separate,  no  one, 
vaUuB  asfere,  that  is  entitled  to  challenge,  so  as  to  interrupt  prescription,  while 
under  an  entail  any  heir  can  compel  the  one  in  possession  to  make  up  his  title 
under  itb  Whether  or  not  the  principle  recognised  in  Dalrymple,  9upra,  may 
operate  in  cases  of  double  titles  (holding  the  right  under  a  spedal  destination, 
as  to  heirs-male,  to  be  in  one  sense  a  more  limited  right)  so  to  modify  the 
rule  laid  down  in  Smith  and  Bogle,  &c.,  has  not  been  decided ;  but  in  Ogilyy, 
«iipra.  Lords  Gillies,  Mackenzie,  and  Corehouse,  all  expressed  opinions 
unfaYOurable  to  the  decisions  in  Smith  and  Bogle,  &a,  though  they  held 
themselves  bound  to  give  elBfect  to  them. 

It  has  been  objected  that  the  decisions  in  such  cases  as  Smith  and  Bogle, 
and  Wilson,  tupro,  note  3,  p.  341,  are  inconsistent,  and  so  perhaps  in  one 
view  of  the  effect  of  prescription  they  are,  but  the  supposed  inconsistency 
arises  from  not  keeping  in  yiew  that  the  first  case  was  one  of  double  titles 
to  the  same  property,  while  the  second  was  one  of  two  fees,  with  one  title  to 
each,  that  is,  the  property  and  superiority  standing  on  separate  titles ;  and 
that  the  Court  have  ruled  that  the  two  dasses  of  oases  fall  under  the  operation 
of  different  prinoipleii 


344  CONSOLIDATION. 

ment  was  dispensed  with;  and  it  was  enacted  that  resignation 
might  be  accepted  on  behalf  of  the  superior  by  his  known  agent 
for  the  time,  as  well  as  by  a  special  commissioner.^ 

(2.)  The  Lands  Transference  Act  enacted  that,  in  conveyances 
by  a  vassal  to  his  superior,  the  short  clause  of  resignation  should 
be  equivalent  to  a  procuratory  of  resignation  ad  renkanentiaan,* 

(3.)  The  Titles  to  Land  Act  provides — (1)  that  it  shall  not  be 
necessary  to  expede  and  record  an  instrument  of  resignation  ad 
remcmerUiamj  on  any  procuratory,  or  on  any  conveyance  containing 
an  express  clause  of  resignation  ad  remanentia/m ;  but  that  it 
shall  be  sufficient  for  the  superior  to  record  the  procuratory  or 
conveyance  with  a  warrant  of  registration  thereon,  or  to  expede 
and  record  a  notarial  instrument  in  the  form  of  Schedule  B,  the 
ceremony  of  resignation,  when  either  of  these  forms  is  used,  being 
virtually  dispensed  with.  (2)  All  instruments  of  resignation  ad 
remanerUiami  may  be  in  the  new  form,  in  Schedule  D ;  and  when 
in  such  form,  may  be  recorded  at  any  time  during  the  life  of  the 
party  in  whose  favour  the  resignation  is  made.  (3)  A  general 
clause  of  resignation  in  any  conveyance  shall  import  a  resignation 
in/avorem  only,  but  it  is  competent  to  expede  and  record  an  in- 
strument of  resignation  ad  remanerUiam  on  a  conveyance  granted 
before  the  passing  of  the  Act,  and  containing  a  general  clause  of 
resignation.'  [This  provision  is  substantially  re-enacted  by  §  18 
of  the  Consolidation  Act^  1868.] 

732.  Does  resignation  ad  remanerUiam  in  the  hands  of  a  pro- 
prietor of  an  entailed  superiority  bring  the  danUmum 
tUile  within  the  fetters  of  the  entail  f 

It  is  thought  that  resignation  ad  remanerUiam  does  not  bring 
the  property  within  the  operation  of  the  entail,  unless  the  resigna- 
tion is  made  under  burden  of  the  conditions  and  provisions  of  the 
entail,  and  the  other  requisites  of  the  Act,  1685,  are  observed  for 
giving  efficacy  to  the  fetters.^ 

[733.  What  are  the  provisions  of  the  Conveyancing  Act, 
1874,  as  to  consolidation) 

(1.)  When  the  same  person  has  acquired  and  is  infeft  in  both 

1  8  ft  9  Yiot.  c  35,  §  8.  *  21  ft  22  Vict  a  76,  §§  4,  5, 19. 

*  10  ft  11  Viot  0.  48,  §  8.  «  DaflTs  Fend  Conv.  498. 
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saperiority  and  property,  he  may  oonsolidate  both  fees  by  sigimig 
and  recording  a  minute  in  the  form  of  Schedule  C,  §  6. 

(2.)  Such  consolidation  is  not  to  affect  or  extend  the  rights  of 
an  OTer-superior,  §  7.] 

734.  Where  the  feu  is  re-acquired  by  the  superior,  Is  it 
charged  with  the  burdens  imposed  on  it  by  the 
vassal? 

(I)  Where  the  feu  returns  to  the  superior  by  the  operation  of 
the  feudal  casualties,  it  reverts  to  him  as  free  &om  burden  as 
when  the  right  was  first  granted.  But  the  rule  does  not  apply 
to  liferent  escheat,  by  which  casualty  no  higher  right  accrues  to 
the  superior  than  was  vested  in  the  vassal  himself  at  the  time 
of  its  figJling.^  (2)  When  the  superior  re-aoquiies  the  feu  by 
resignation  ad  remanenHam,  it  continues  to  be  charged  with  all 
the  burdens  imposed  on  it  by  the  vassal* 

(See  Completion  of  Diiponee's  Title.) 


IX.  COMPLETION  OF  DISPONEE'S  TITLE. 

736.  Prior  to  the  Conveyancing  Act,  1874,  how  might  a 

disponee  complete  a  public  title  under  an  ordinary 
disposition  a  me  vd  de  me,  the  disponer  being  infeft 
and  entered? 

(1)  By  registration  or  infefbnent,  and  writ  or  charter  of 
confirmation  j  or  (2)  by  writ  or  charter  of  resignation,  and 
registration  or  inf efbment,  respectively. 

[736.  How  does  the  disponee  now  complete  his  title  on  an 
ordinary  disposition? 

(1.)  By  registration  with  a  warrant 
(2.)  By  notarial  instrument] 

737.  Prior  to  said  Act^  how  might  the  disponee  complete  his 

title  under  a  disposition  a  me  only  ? 

Either  by  confirmation  or  resignation,  as  in  the  preceding 
case;  the  only  difference  being,  that  infeftment  or  registration, 

1  Enk.  2,  6,  79.  >  Enk.  2,  7,  21. 
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where  the  holding  was  a  me  only,  conferred  no  real  right  till 
oonfirmation. 

738.  How  wonld  the  disponee  complete  his  title  if  the 

holding  were  de  mSy  but  the  disposition  contained 
a  procuratoxy  of  resignation  1 

By  resignation  and  registration,  or  infeftment.  If  the  dis- 
ponee were  first  to  record  the  disposition,  or  take  infefianent^  it 
wonld  still  be  necessary,  in  order  to  complete  a  public  title^  to 
obtain  a  charter  of  resignation,  and  record  it,  or  take  infisftment ; 
but  a  split  would  thereby  be  occasioned ;  which,  howeyer,  might 
be  removed  by  resignation  ad  remammtiam^ijgi) 

739.  A  disponee,  after  recording  his  disposition,  which  con- 

tains 9Si  a  me  vel  de  7ne  holding,  obtained  a  crown-writ 
of  resignation,  and  recorded  the  disposition  and  writ 
of  new ;  What  is  the  state  of  the  title  1 

By  r^;istration  of  the  disposition,  the  disponee  holds  the  pro- 
perty base  of  the  seller,  and  by  registration  of  the  disposition  of 
new,  with  the  writ  of  resignation,  the  disponee  is  vested  with  the 
mid-superiority  left  in  the  person  of  the  seller.  The  disponee 
thus  holds  a  mid-superiority  of  the  Grown,  and  the  property  of 
himself. 

740.  Prior  to  the  Conveyancing  Act,  1874,  how  might  a 

disponee  complete  a  public  title  on  an  ordinary 
disposition  a  m^  vd  de  me^  with  procuratoiy  and 
precept,  the  seller's  title  being  a  recorded  but  uncon- 
firmed conveyance  a  me  only  1 

The  disponee's  title  might  be  completed — 

(1.)  By  infeftment  on,  or  registration  of,  his  disposition,  and 
by  diarter  or  writ  of  confirmation,  either  of  which  operated  as  a 
confirmation  of  all  previoos  deeds  necessary  to  be  confirmed. 

(2.)  Passing  over  the  seller's  unconfirmed  infeftment^  the  dis- 


{g)  A  disposition  such  as  is  here  supposed  would  be  anomaloos  and 
inoonidHtent  in  its  terms.  What  its  effect  might  be  most  depend  on  the 
dromnstanoes  which  shoold  lead  to  Its  adoption ;  but  it  may  be  possible  that 
simple  resignation  and  registration  would  split  the  fees,  as  th»t  seems  hardly 
a  competent  mode  of  destroying  the  effect  of  the  de  me  holding. 
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ponee,  having  right  to  the  precept  in  the  seller's  disposition  by 
assignation  to  writs,  might  again  take  infef tment  on  it  in  his  own 
faronr,  and  obtain  confirmation ;  \h)  or  he  might  expede  a  notarial 
instrument  in  the  form  of  Schedule  E  (j)  (Titles  Act,  §  14),  and 
record  the  same  along  with  the  disposition  in  favour  of  the  seller, 
and  a  warrant  of  registration ;  or  he  might  expede  and  record  a 


^  If  the  confimiAtion  hero  were 
held  to  aocraeoe  to  the  seller's  infeft- 
ment,  this,  of  courBe,  would  be  an 
incompetent  method  of  completing 
the  title,  m  the  oonfimuktion  would 
operate  rdro  to  the  date  of  the  seUer's 
aasine,  and  thus  exhaust  the  precept 
on  which  it  proceeded.  In  certain 
circumstances,  it  is  true,  the  effect  of 
confirmation  cannot  be  restricted  so 
as  to  Talidate  one  sasine  and  leave 
another  unaffected.  Thus  the  holder 
of  a  right  flowing  from  a  person  whose 
infeftment  had  not  been  confinned, 


cannot  obtain  confirmation  of  his  own 
and  his  author's  infeftment,  to  the 
effect  of  leaving  invalidated  a  prior 
infeftment  flowing  from  the  same 
author.  But  the  circumstances  here 
are  different,  and  it  is  thought  that 
the  conflrmation  of  the  purchaser's 
infeftment  would  not  accresoe  to  the 
seller's  sasine,  the  latter  not  being 
a  deed  or  instrument  "neeestory  to 
be  confirmed  in  order  to  complete  the 
investiture  of  the  party  obtaining  the 
confirmation,  "(t ) 


{h)  It  seems  hardly  consistent  with  legal  principle  to  make  the  extent  of 
the  operation  of  the  statutory  provision  regarding  confirmation  dependent  on, 
or  it  may  be  variable  with,  the  object  and  intention  (not  even  dedaredy  of  the 
person  receiving  the  confirmation ;  but  apart  from  this  question,  the  course 
here  suggested  seems  incompetent.  It  is  true  that  a  public  title  unconfirmed 
does  not  divest  the  grantor  of  the  precept  on  which  the  sasine  followed  ;  but 
supposing  that  sasine  to  be  unobjectionable,  the  precept  is  exhausted,  it 
has  been  used  to  the  whole  extent  to  which  it  was  available,  and  does  not 
admit  of  being  thereafter  assigned  so  as  to  be  made  the  warrant  of  a  new 
sasina  The  recording  of  the  disposition  is  by  the  Titles  to  Land  Act  declared 
to  be  equivalent  to  the  expeding  and  recording  of  a  sasine  in  favour  of  the 
person  on  whose  behalf  it  is  recorded.  When  it  has  been,  as  is  here  supposed, 
once  validly  recorded,  it  is  to  that  effect  exhausted,  and  recording  it  again  is 
incompetent,  and  would  not  vest  the  party  with  any  right  capable  of  being 
confirmed.  The  answer  involves  the  mistake  of  supposing  that  there  can  be 
two  valid  sasines  in  favour  of  different  persons  proceeding  on  the  same  precept. 

(»)  See  note  {h),  §upra, 

ij)  It  is  to  be  observed  that  §  14  of  the  Act  and  Schedule  K  refer  to  un- 
recorded conveyances }  but  in  the  case  supposed,  the  conveyance  having  been 
recorded,  the  provision  does  not  apply  to  it,  and  the  Act  contains  no  warrant 
for  recording  of  new  iti  such  a  case.  It  certainly  could  not  be  so  where  the 
sasine  proceeded  on  a  disposition  with  an  alternative  holding;  and,  for  the 
reason  stated  in  the  note  (A),  iupra,  the  fact  of  its  being  a  public  holding 
seems  to  make  no  difference. 
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notarial  instrument  in  the  form  of  Schedule  B,(^)  and  then  obtain 
confirmation;  or 

(3.)  The  tide  might  be  completed  by  a  charter  or  writ  of  resig- 
nation on  the  procuratorj,  in  favour  of  the  seUer,  the  purchaser's 
connecting  title  being  deduced  in  the  charter  or  writ^  and  bj  in- 
f  eftment  or  registration ;  or 

(4.)  By  writ  of  resignation  on  the  procuiatory  by  the  seller, 
the  writ  operating  as  a  confirmation  of  all  deeds  necessary  to  be 
confirmed,  and  by  registration ;  or 

(5.)  By  charter  of  resignation  and  confirmation,  confirming  the 
recorded  conveyance  in  favour  of  the  seller,  and  resigning  on  the 
procuratory  in  the  disposition  in  favour  of  the  purchaser ;  and  by 
infeftment  or  registration.^ 

[The  provisions  of  the  previous  Statutes  were  substantially 
re-enacted  by  the  Consolidation  Act.] 

741.  A,  whose  title  was  complete,  disponed  to  B  by  dispocdtion 

with  an  a  me  vel  de  me  holding  and  clause  of  resignation. 
He  recorded  his  disposition  in  the  Begister  of  Sasines, 
and  then  obtained  a  charter  of  resignation.  State  the 
modes  in  which  B's  title  might  be  completed  before 
the  Conveyancing  Act,  1874 1 

B's  title  might  be  completed  (1)  by  writ  of  confirmation  by  the 
superior,  the  charter  of  resignation  being  dropped  from  the  pro- 
gress ;  or  (2)  by  recording  the  charter  of  resignation ;  which,  how- 
ever, would  occasion  a  split,  that  must  be  removed  by  consolidation. 

742.  A,  a  Crown  vassal,  having  a  complete  title,  sold  to  B, 

who  was  inf efb ;  B  sold  to  C,  who  was  inf eft ;  and  C 
sold  to  D,  who  was  not  infeft,  the  dispositions  being 
in  the  ordinary  form,  with  holdings  a  me  vel  de  me^ 
and  D  entered  with  the  Crown  by  resignation,  before 
the  passing  of  the  Titles  Act ;  What  form  of  writ  did 
he  then  obtain,  and  what  form  of  writ  would  he  have 
got  if  his  entry  had  been  subsequent  to  the  Titles  Act^ 
and  before  the  Conveyancing  Act! 

^  Duffs  Vend,  Conv.  244. 


Qe)  If  the  yiews  stated  in  the  preoediDg  notes  (h)  and  {j)  be  correct,  the 
instrument  here  referred  to  must  proceed  on  the  second  disposition  alone. 
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(1.)  Before  the  Titles  Act  the  form  of  writ  was  a  charter  of 
resignation  and  confirmation,  confirming  B  and  C's  infeftment^ 
and  proceeding  on  the  procuratorj  in  G's  disposition  to  D. 

(2.)  Under  the  Titles  Act,  the  form  of  writ  is  a  writ  of 
resignation,  which  has  the  effect  of  confirming  the  whole  prior 
deeds  and  instruments  necessary  to  be  confirmed  in  order  to 
complete  the  investiture.     [Consolidation  Act,  §  81.] 

743.  B,  infeft,  holding  of  A,  seUs  to  C  by  disposition,  with 

a  holding  a  me  vel  de  me;  C  is  infeft,  and  sells  to  A ; 
Specify  the  executive  clauses  of  the  conveyance,  and 
state  how  A's  title  ought  to  be  completed  1 

(1.)  The  executive  clauses  of  the  conveyance  by  0  to  A  are 
the  dispositive  clause,  and  the  clause  of  resignation  ctd  remcmen- 
tiam,     [The  latter  clause  is  not  now  necessary.] 

(2.)  A's  title  will  be  completed  as  follows: — 1,  confirmation 
by  A  of  C's  infefbment ;  and  2,  registration  of  the  disposition  by 
C  to  A,  with  a  warrant  of  registration  thereon,  in  the  Register 
of  Sasines.  [Since  the  Conveyancing  Act  confirmation  will  be 
incompetent,  and  A  can  consolidate  by  Minute.     See  Ans,  733.] 

744.  A  is  superior  of  B's  feu.    B  sells  to  C,  who  sells  to  D, 

both  dispositions  having  bji  a  me  vel  de  me  holding, 
and  being  duly  recorded.  D  then  purchases  the 
superiority  from  A,  and  completes  his  title  thereto ; 
What  steps  are  necessary  for  vesting  in  him  the 
property  and  superiority  as  one  fee  1 

(1.)  A  writ  of  confirmation  by  D  in  favour  of  himself,  to 
extinguish  the  infeftments  of  B  and  C,  and  to  make  his  own 
infeftment  public  [now  incompetent]. 

(2.)  Procuratory  of  resignation  (ulremanentiam  by  D,  as  vassal, 
in  ffivour  of  himself  as  superior. 

(3.)  R^istration  of  procuratory,  with  warrant  of  registration 
in  the  Register  of  Sasines.  (m)    [Consolidation  Act,  1868,  §  18.] 


(m)  The  pnrchMe  and  title  in  this  cMe  might  be  completed  also  as  fol- 
lows : — 

1.  A  writ  of  confirmation  by  A  in  favour  of  D,  which  would  evaonate  the 
mid-superiority  and  make  D  hold  immediately  of  A. 

2.  Deed  of  reUnquishment  by  A  (in  consideration  of  the  price)  in  favour 
ofD. 
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[In  lieu  of  these  stepa— (2)  and  (3) — D  may  now  sign  and  reoord 
a  minate  of  consolidation  under  the  Conveyancing  Act,  1874.] 

746.  Lands  were  sub-feued  by  A  to  B,  disponed  by  B  to  C, 
and  sold  by  C's  heir  to  D,  a  singulajr  successor  of  A 
in  the  superiority;  each  transfer,  both  of  property 
and  superiority,  having  been  fully  but  separately 
completed,  and  the  two  fees  consolidated,  all  after  the 
passing  of  the  Lands  Transference  Act»  1847,  but 
prior  to  the  Titles  to  Land  Act,  1858 ;  What  steps 
were  necessary  for  these  purposes  1 

(1.)  Transmission  of  the  property — 

1.  Feu-disposition  by  A  to  B  cZe  me,  and  infeftment. 

2.  Disposition  hj  "B  to  C  a  vne  vel  de  me,  or  a  me;  and  [a] 
infeftment  and  charter  of  confirmation  by  A  to  C ;  or  [5]  charter 
of  resignation  by  A  to  C,  and  infeftment. 

3.  Precept  of  dare  constat  by  A  to  G's  heir,  and  infeftment ; 
or  special  service  by  O's  heir  to  his  ancestor,  and  infeftment  on 
decree  of  service  and  charter  of  confirmation  by  A  to  CPs  heir. 

4.  Disposition  by  O's  heir  to  D,  with  a  genera]  clause  of  re- 
signation which  implied  resignation  ad  remanentiam, 

(2.)  Transmission  of  the  superiority — 

Disposition  by  A  to  D  a  m^  or  a  9n«  t^  <29  me;  and  [a]  infeft- 
ment and  charter  of  confirmation  by  A's  superior  to  D ;  or  [i] 
charter  of  resignation  by  A's  superior  to  D,  and  infeftment. 

(3.)  Consolidation — 

Instrument  of  resignation  ctd  remanentiam  in  favour  of  D, 
proceeding  on  the  disposition  by  C's  heir  in  his  favour,  and 
registration  thereof  in  the  Register  of  Sasines  within  sixty  days. 

746.  A,  publicly  infeft,  disponed  by  disposition  ame  vd  de 
me  to  B.  After  B  had  registered  his  disposition,  A 
granted  a  second  disposition  for  a  full  price  to  C,  who 
entered  with  the  superior  by  resignation  and  infeft- 
ment ;  What  is  the  nature  of  the  rights  of  B  and  C 
respectively  Y 

B's  right  to  the  property  is  secure,  but  his  infeftment  by 

3.  Acceptance  by  D  written  thereon. 

4.  Writ  of  investiture  by  the  over-saperior  also  written  on  the  deed. 

5.  Begiitration  of  Nob.  2,  8,  4,  and  6  in  the  Register  of  Sasines  ;  21  ft  22 
Vict  c.  76,  ^  28,  24,  and  Schedule  N.    [Consolidation  Act,  §§  110  and  111.] 
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registration  being  base  there  was  left  a  mid-superiority  in  the 
person  of  A,  which  was  vested  in  0  by  his  infeftment  on  the 
charter  of  resignation,  By  CTs  entry  with  the  superior  B  is 
prevented  from  making  his  infeftment  public,  and  he  will  hold 
blench  of  0  for  an  elusory  duty. 

747.  A,  publicly  inf eft,  sold  by  disposition  ameveldeme  to 

B.  After  B  had  registered  his  disposition,  A's  heir 
made  up  a  title  to  the  mid-superiority  by  preqept  of 
clare  and  infeftment ;  Does  the  title  made  up  by  A's 
heir  create  a  mid-impediment,  preventing  tiie  com- 
pletion of  B's  title  with  the  superior? 

No ;  because  the  heir  is  the  same  person  in  law  as  his  ances- 
tor, being  bound  by  his  deeds,  and  liable  in  warrandice  of  A's 
conveyance  to  B.  This  is  merely  a  pressing  forward  of  the  right 
of  mid-superiority  into  the  person  of  the  heir.^ 

748.  A,  publicly  infefb,  disponed  to  B  by  disposition  amevd 

de  me^  with  procuratory  and  precept.  Without  taking 
infeftment,  B  disponed  by  disposition  and  assignation 
to  C,  and  thereafter  granted  a  second  disposition  and 
assignation  to  D,  who  unmediately  took  infeftment 
on  the  assigned  precept.  0  then  resigned  upon  the 
assigned  procuratory,  and  obtained  a  charter  of  resigna- 
tion from  the  superior,  and  inf ef  ed  thereon ;  What  is 
the  state  of  the  title  1 

The  dominimn  viiU  is  vested  in  D,  held  by  him  blench  of  C, 
whose  infeftment  carries  nothing  more  than  the  interjected 
superiority  which  was  left  with  A  after  D's  infeftment 

749.  A,  publicly  infeft,  disponed  to  B  by  disposition  avneveil 

de  me,  with  procuratory  and  precept.  Without  taking 
infeftment,  B  disponed  by  a  similar  disposition  to  0, 
who  took  infeftment  on  the  precept  therein;  What 
was  the  effect  of  the  infeftment,  and  how  could  C's 
title  be  made  complete ) 

O's  infeftment  is  null,  as  the  precept  upon  which  it  proceeds 
was  granted  by  one  non  habenle  poteatatem,  his  title  being  personal 
Cs  title  might  be  completed — (1)  by  a  charter  of  resignation,  pro- 

1  FoUerton,  22nd  Nov.  1833,  12  S.  117. 
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ceeding  upon  the  procoratory  oontained  in  the  disposition  bj  A 
to  B,  and  assigned  to  C  by  the  assignation  to  writs  in  his  dispoei- 
tion,  and  infeftment  on  the  charter ;  or  (2)  by  taking  infeftment 
on  the  assigned  precept  contained  in  the  disposition  by  A,  and 
obtaining  oonfbrmationy  G's  first  infeftment  in  these  two  cases 
being  allowed  to  lapse ;  or  (3)  by  infefting  B  upon  the  precept 
in  the  disposition  by  A,  which  will  render  C's  infeftment  on  B's 
disposition  valid  by  accretion,  and  obtaining  confirmation  of  both 
sasines.  [After  1874,  if  C's  disposition  had  been  recorded  with 
a  warrant  the  title  could  be  rectified  (1)  by  recording  B's  disposi- 
tion with  a  warrant  when  accretion  would  take  place ;  or  (2)  by 
passing  a  notarial  instrument  in  the  form  of  Schedule  J,  Ck>nsoli- 
dation  Act,  1868,  upon  both  dispositions.] 

750.  A,  possessing  upon  a  personal  title,  granted  an  heritable 

security  to  B,  and  afterwards  an  heritable  security  to 
0,  upon  which  he  immediately  took  infeftment.  B, 
discovering  that  A  was  not  infefb,  got  infeftment 
expede  in  &vour  both  of  A  and  himself ;  What  was 
the  effect  of  the  infeftments  of  A  and  B ) 

A's  infeftment  accresced  first  to  C's  infeftment,  and  validated 
it  from  its  date,  according  to  the  rule  jvs  9u/pervenien8  aueUni 
aecreacU  succeaaoriy  and,  being  prior  in  date  to  B's  infeftment^  was 
thus  rendered  the  preferable  security.^(n) 

751.  A,  a  Crown  vassal,  whose  title  was  complete,  disponed 

ix}  "B  a  me  vel  de  me^  with  procuratory  and  precept.  B 
obtained  a  Crown  charter  of  resignation,  but,  without 
being  infeft  on  the  charter,  took  infeftment  on  the 
precept  in  the  disposition.  B  then  granted  a  disposi- 
tion de  metoC,  on  which  he  was  infeft,  and  B  after- 
wards took  infeftment  on  the  charter  of  resignation. 
G  then  sold  to  B.  What  was  the  state  of  Uie  title, 
and  how  might  B's  right  be  completed  1 

1  Patenon,  M.  7775. 


(n)  But  had  B,  instead  of  getting  A  infeft,  expede  an  infeftment  in  hia 
own  UkToxiT,  proceeding  on  his  bond  and  the  precept  in  the  dispoeition  in 
favomr  of  A,  to  which  B  had  right  under  the  aangnation  to  writs  in  his  bond, 
his  secnrity  would  have  been  preferable  to  C's.  See  Melyin,  17th  June,  1848, 
5  D,  1217. 
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By  the  infeftment  of  B  on  the  disposition  by  A  a  base  fee 
was  constituted,  held  by  B  of  A ;  by  the  infeftment  of  0  on  the 
disposition  by  B  another  base  fee  was  constituted,  held  by  C  of 
B ;  and  by  the  infeftment  of  B  on  the  charter  of  resignation  he 
was  vested  with  the  superiority  left  in  the  person  of  A,  There 
are  thus  three  fees,  namely — (1)  a  superiority  held  by  B  of  the 
Crown ;  (2)  a  superiority  held  by  B  of  himself ;  and  (3)  the  pro- 
perty held  by  C  of  B,  the  last  being  incapable  of  being  made 
public  by  confirmation,  as  it  proceeds  on  a  disposition  de  me  only. 
B's  title  may  be  completed  as  follows  : — (1)  B  will  obtain  from  0 
a  disposition,  with  a  procuratory  of  resignation  (td  remanentiam  ; 
(2)  he  will  execute  and  record  in  the  Register  of  Sasines  a  pro- 
curatory of  resignation  ad  remcmeTUiam  in  his  own  favour  of  the 
mid-fee  held  of  himself;  and  (3)  he  will  record  in  the  Begister 
of  Sasines  the  disposition  in  his  favour  by  C  [or  now — (1)  by 
obtaining  and  recording  a  disposition  in  ordinary  form  from  C ; 
and  (2)  by  signing  and  recording  two  Minutes  of  Consolidation. 
See  Ans.  733.] 


X.  CROWN  CHARTERS. 

752.  What  was  the  procedure  for  obtaining  a  Crown  charter 
before  the  passing  of  the  Crown  Charters  Act,  1847  1 

A  signature,  containing  the  substance  of  the  charter  required, 
was  left  with  the  Presenter  of  Signatures,  and  during  term  time 
presented  to  the  Judges  in  Exchequer.  It  was  afterwards  revised 
by  one  of  the  Judges  in  Exchequer,  who,  along  with  the  Writer 
to  the  Signet  acting  as  agent,  compared  the  description  and  red- 
dendo with  the  last  charter.  The  signature  was  then  signed 
by  the  Barons  of  Exchequer  and  the  Presenter,  and,  after  it  had 
been  recorded  in  the  Exchequer  Becords,  it  was  taken  to  the  office 
of  the  Great  Seal  and  stamped  with  the  cachet,  which  was  a 
stamp  bearing  a  /acHmUe  of  the  royal  sign-manuaL  The  signa- 
ture, thus  completed,  was  the  warrant  for  a  Latin  precept  under 
the  Signet,  directed  to  the  Keeper  of  the  Great  Seal,  and  the 
precept  was  the  immediate  warrant  of  the  charter,  which  was 
prepared  in  the  office  of  the  Director  of  Chancery.  The  Great 
Seal  was  then  affixed,  and  a  note  of  the  date  of  sealing  written  on 
the  charter  and  signed  by  the  Keeper ;  and  after  the  date  of  seal- 

2a 
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ing  bad  been  entered  in  tbe  register  kept  in  Cbanceryy  it  was 
ready  for  delivery,'- 

753,  Wbat  was  tbe  procedore  introduced  by  tbe  Crown 
Cbartera  Acti 

A  draft  of  tbe  proposed  cbarter  is  prepared  and  indorsed  by  a 
Writer  to  tbe  Signet,  and  lodged  at  any  time  witb  tbe  Presenter 
of  Signatures  [now  Sberiff-Clerk  of  Cbancery],  togetber  witb  a 
sbort  note,  praying  for  a  cbarter  in  terms  of  tbe  draft ;  and,  along 
witb  sucb  note  and  draft,  tbere  must  be  lodged  tbe  last  Crown 
cbarter,  retour,  decree  of  service,  or  cbancery  precept  of  tbe  lands, 
and  all  tbe  title-deeds  subsequent  tbereto,  togetber  witb  evidence 
of  tbe  valued  rent^  wben  necessary,  and  an  inventory  and  brief  of 
ibe  titles ;  tbe  date  of  lodging  tbe  note  being  marked  tbereon  by 
tbe  Sberiff-Clerk.  Tbe  draft  is  revised  by  tbe  Sberiff-Clerk 
along  witb  tbe  agent,  and,  after  revisal,  it  is  docqueted  by  botb  as 
approved ;  tbe  composition  being  indorsed  on  tbe  draft,  and  certi- 
fied by  tbe  SberifiT-Clerk  and  Auditor  of  Excbequer.  It  is  tben 
transmitted  to  Cbancery,  wbere  it  is  engrossed,  and,  after  being 
sealed  witb  tbe  Great  or  Union  Seal,(p)  and  recorded  in  Cbancery, 
it  is  delivered  to  tbe  applicant  on  payment  of  tbe  duties  and  fees.* 
[Consolidation  Act,  1868,  §  64  et  aeqJ] 

704.  Wbere  tbe  applicant  is  dissatisfied  witb  tbe  revisal, 
wbat  is  bis  remedy  1 

He  may  lodge  a  note  of  objections  witb  tbe  Presenter  of 
Signatures,  wbicb  are  disposed  of  by  tbe  Judge  in  Ezcbequer, 
and  bis  judgment,  repelling  or  sustaining  tbe  objections,  is  tbe 
warrant  for  tbe  preparation  of  tbe  cbarter.'(^)  [Consolidation 
Act  1868,  §  74  et  seq.] 

1  Menzies  Lect.  782  (827).  >  10  &  11  Vict.  o.  51,  i  11  etfeq. 

s  10  &  11  Vict.  c.  51  §  2,  et  aeq. 


{p)  By  the  TiUes  to  Land  Act,  1858,  §  82,  Beallng  of  Crown  charters  is 
in  aU  casee  dispensed  with,  "unless  the  reoeirers  of  such  charters  shall 
require  the  appropriate  seal  to  be  appended ;  '*  and  the  statement  in  the 
testing  clause  with  reference  to  the  seal,  "that  the  same  is  aooordinglj 
appended/*  is  directed  to  be  omitted  except  where  the  "seal  is  actnallj 
appended." 

{q)  The  duties  here  referred  to  are  now  discharged  by  the  Lord  Ordinaiy 
in  Exchequer  causes ;  19  &  20  Vict.  c.  56,  §  18 ;  and  as  all  interloouton  pro* 
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765,  What  is  the  procedure  when  application  is  made  for  a 
charter  containing  a  clause  of  novodamua  f 

The  party  applying  for  the  charter  must,  previously  to  lodging 
the  note  in  tiie  office  of  the  Presenter  of  Signatures  [now  Sheriff- 
Clerk  of  Chancery],  obtain  the  consent  of  two  of  the  Commis- 
sioners of  Woods  and  Forests,  and  written  evidence  of  such  con- 
sent must  be  produced  along  with  the  note.  The  charter  is  then 
revised  and  engrossed  as  in  the  ordinary  case,  but,  before  being 
sealed,  it  is  lodged  with  the  Queen's  Remembrancer,  and  trans- 
mitted by  him  for  the  royal  sign-manual  and  the  signatures  of  three 
of  the  Lords  of  the  Treasury.^(r)     [Consolidation  Act^  §  88.] 

756.  In  what  respects  was  the  qtuxquidem  of  a  Crown  charter 
of  resignation  different  from  that  clause  in  a  charter 
of  resignation  by  a  subject-superior  1 

The  qtuxquidem  of  a  Crown  charter  of  resignation  must  set 
forth  the  titles  of  the  last  vassal,  and  state  that  the  lands  were 
resigned  upon  the  date  of  applying  for  the  charter,'(«)  such  clauses 
being  unnecessary  in  charters  by  subjects-superior.  [Consolidation 
Act,  Schedule  T,  No.  2.] 

[757.  What  Crown  writs  are  excepted  from  the  abolition  of 
charters  and  writs  by  progress,  §  4  of  the  Convey- 
ancing Act,  1874  9 

Charters  of  novodamua^  or  precepts  or  writs  from  Chancery. 
The  interpretation  clause  of  the  Act  provides  that  the  word  *^  supe- 
rior "  is  to  include  the  Crown,  and  Prince  and  Steward  of  Scotland.] 

UO  &  11  Vict  c.  51,  §  22.  >  10  &  11  Vict.  c.  51,  §  17,  and 

Schedule  (C),  No.  1. 


nonnced  by  him  are  subject  to  reyiew  of  the  Ixmer  House,  and  such  interlbca- 
tors,  and  also  interlocutors  of  the  Inner  House,  are  subject  to  appeal  to  the 
House  of  Lords  (§  20),  probably  judgments  in  regard  to  Crown  charters  may  be 
submitted  to  review,  or  appealed. 

(r)  The  proYision  of  the  Act  is  that  the  charter  shall  be  transmitted  **for 
the  sign-manual  of  Her  Majesty,  and  the  dlgnatnres  of  the  Lord  High-Trea- 
surer, or  of  the  Gommissionen  of  Her  Majesty's  Treasury,  or  any  three  of 
them. 

(«)  But  "without  the  necessity  of  specially  setting  forth  such  date." 


V 
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XI.  GONYETANCES  OF  SUBJECTS  HELD  IK  BUBGAQE  TENUBE. 

768,  What  is  the  nature  of  the  tenure  of  subjecte  held 

burgage] 

Subjects  held  in  burgage  tenure  are  held  by  the  individual 
proprietors  as  vassals  immediatelj  of  the  Crown,  for  the  service  of 
watching  and  warding,  the  bailies  of  the  burgh  being  Her  Majesty's 
baUies  or  commissioners  under  the  Act  1567,  c«  27,  for  giving 
uifeftment.^(<) 

769.  Point  out  and  explain  the  peculiarities  of  a  disposition 

of  burgage  subjects,  as  contrasted  with  an  ordinary 
disposition,  according  to  the  form  in  use  before  the 
passing  of  the  Titles  Act,  of  subjects  held  in  feu. 

Besignation  in  the  hands  of  the  magistrates,  as  the  Crown's 
bailies,  being  the  only  competent  method  of  transmitting  burgage 
subjects,  the  obligation  to  infeft  contained  in  the  disposition  was 
not  a  me  vel  tie  me,  but  "  to  be  holden  of  Her  Majesty  in  free 
burgage,"  and  the  deed  had  no  precept  of  sasine,  because  in  the 
ceremony  of  infeflment  (now  superseded  by  the  equivalent  form 
of  investiture  by  the  town-clerk)  the  magistrate  gave  sasine  by  his 
own  hand.  In  other  respects  the  clauses  of  the  two  dispositions 
were  similar,  (u) 

760.  How  was  the  disponee's  title  completed  befcne  the 
Infeftment  Act  of  1846 1 

The  disponee's  title  was  completed  by  a  double  ceremony,  of 
resignation  and  infeftment,  upon  the  ground  of  the  subjects ;  the 
resignation  being  made  in  the  hands  of  one  of  the  magistrates,  as 
for  the  sovereign,  by  the  symbols  of  staff  and  baton ;  and  sasine 
being  given  by  the  magistrate,  by  delivery  of  the  symbols  of  earth 
and  stone,  and  hasp  and  staple.     The  res  gestte  were  embodied  in 

3  Enk.  2,  4,  0 ;  Menzies  Lect  787  (834). 


(()  If  A  royal  burgh  is  rappresaed,  the  holden  of  tenamentB  by  bnxgage 
tenure  itill  continne  to  hold  of  the  Crown,  under  a  change  to  blenbh  tennre  i 
Urqohart,  17th  Jan.  1758,  F.G. 

(tt)  The  obligation  as  to  pablio  bnrdena  is  "  to  free  and  relieye  of  aU  oau, 
annuity,  groond-annnal,  and  other  pablio  and  parochial  burdens." 
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one  instrament  of  resignation  and  saidne,  authenticated  hj  the 
town-clerk,  who  had  the  exclosiye  privilege  of  acting  as  notary  in 
burgage  infeftments,(a;)  and  the  instnunent  was  recorded  in  the 
Burgh  Register  of  Sasines,  within  sixty  days  of  its  date.^ 

761.  What  changes  were  introduced  by  the  Infeftmeht  Act, 
1845,  and  by  the  Act  for  the  Transference  of  Burgage 
Subjects,  1847,  in  the  forms  of  transmission ) 

(1.)  The  Infeffcment  Act  dispensed  with  the  notary's  docquet 
in  the  instrument  of  resignation  and  sasine,  and  declared  that 
the  delivery  of  symbols  might  be  given  either  on  the  ground  of  the 
subjects  or  within  the  council-chamber  of  the  burgh  by  delivery 
of  a  pen.' 

(2.)  The  Act  for  the  Transference  of  Burgage  Subjects  dis- 
pensed with  the  ceremony  of  resignation  and  infeftment,  and 
dedared  that  it  should  be  lawful  and  competent  to  resign  and 
obtain  infeftment  in  the  subjects  by  presenting  the  disposition  or 
other  warrant  to  the  town-clerk,  being  a  notary,  and  by  his  giving 
sasine  by  subscribing  and  recording  an  instrument  in  the  form 
annexed  to  the  Act,  the  instrument  being  registrable  at  any  time 
during  the  life  of  the  party  in  whose  favour  it  is  expede.'(^)   [These 

lEnk.   2,   8,   88;    Dnff's   Fead.  >  8  ft  9  Vict  o.  85,  §  7. 

Conv.  610 ;  Mexudes  Lect  788  (885).  >  10  &  11  Vict  o.  49,  ^  5,  7. 


(x)  By  the  Titles  to  Land  Act,  1860,  §  21,  it  is  provided  that  no  town-derk 
of  any  xoyal  or  other  burgh,  appointed  subsequent  to  8th  March,  1860,  "shall 
have  any  exclusive  right  or  privilege  of  preparing  or  expeding  any  conveyance, 
iastroment,  or  other  writ  applicable  to  land;"  but  town-clerks  who  held 
appointments  at  that  date  are  entitled,  during  the  period  to  which  such  appoint- 
ments extend,  to  receive  certain  fees  from  parties  presenting  conveyances  for 
registration. 

(y)  The  10  ft  11  Vict  o.  49  contains  provisions  as  to  short  forms  of  clauses  in 
dispositions,  fta,  and  their  import,  and  reference  to,  instead  of  insertion  of,  con- 
ditions of  entail  and  real  burdens,  similar  to  those  in  c.  48  of  same  year,  in 
regard  to  lands  not  held  burgage.  It  also  provided  that  witnesses  should 
subscribe  only  the  last  page  of  sasines,  and  it  will  be  observed  (§  5,  and 
Schedule  D)  that  the  notary's  motto  is  required  as  part  of  the  authentication 
of  the  instrument. 

By  the  TiUes  to  Land  (Scotland)  Act,  1860  (23  ft  24  Vict  c  148),  the  pio- 
yUiooB  of  the  Titles  to  Land  Act,  1858,  are  generally  extended  "to  titles  to 
land  held  by  burgage  tenure,*'  and  instruments  of  resignation  and  sasine  are 
declared  unnecessary,  and  the  title  is  completed  by  registration  of  the  convey- 
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entuHxDents,  and  those  mentioned  in  the  note,  were  re-enacted  by 
the  Consolidation  Act,  1868,  g  7  and  8.] 

762.  A  completed  a  title  to  burgage  sabjects  bj  charter  from 
the  Grown  and  infeftment,  and  B  subsequentlj  com- 
pleted a  title  to  the  same  sabjects  by  resignation  and 
infefbment  in  the  ordinary  burgage  form ;  Which  is 
the  preferable  title  1 

B's  title  is  preferable ;  because  the  magistrates  of  the  butgh, 
through  whose  intervention  B's  title  was  completed,  act  as  com- 
missioners of  the  sovereign  under  an  express  statute,  and  thus 
exclude  the  ordinary  officers  of  the  Orown.^ 

76S.  May  burgage  subjects  be  feued ) 

(1)  The  individual  proprietors  of  subjects  held  in  burgage 
tenure  cannot  convey  the  subjects  to  be  held  in  feu-fSeirm ;'  at  least 
a  real  right  cannot  be  completed  under  a  disposition  in  that  form, 


^  DoflTB  Feud.  Conv.  509 ;  C.  of  *  Bell's  PrixL   844 ;  DnfTs  Fead. 

Kincardine,  M.  6894.  Cony.  51. 


anoe  with  warrant     It  is  not  necessary  here  to  repeat  those  provinons,  bat 
the  following  points  may  be  noticed  : — 

1.  Where  an  assignation  or  assignations  of  an  nnrecorded  conveyance  are 
written  thereon,  they  do  not  require  to  be  docqueted  with  reference  to  warrant 
of  registration ;  §§  9  and  25,  and  schedules  A  and  K. 

2.  The  same  question  arises  as  under  the  Act  of  1858  as  to  the  com* 
potency  of  recording  of  new  where  there  is  an  error  in  the  warrant  of  registrar 
tion ;  §  18. 

8.  The  reference  to  real  burdens,  &c.,  may  be  to  a  recorded  oonveyaaoe  ; 
S81. 

4.  The  description  of  lands  may  be  by  reference  to  recorded  deed  ;  §  84. 

5.  The  provisions  of  6  ft  7  Will.  IV.  c.  88,  as  to  erasures  in  sasines,  fto., 
are  extended  to  instruments  under  this  Act  |  §  19. 

6.  Warrants  of  registration  may  be  signed  by  the  person  on  whose  behalf 
the  deed  is  to  be  recorded,  or  his  agent  (§  8),  except  in  any  burgh  in  whidi 
lands  are  held  burgage  and  no  register  of  sasines  is  kept,  in  which  case  it  mxu^ 
during  the  subsistence  of  the  rights  of  the  existing  town-clerk,  be  signed  by 
him ;  and  where  no  warrant  ii  required,  the  deed  or  instrument  itself  must  be 
subscribed  or  indorsed  by  him ;  §  22. 

7.  The  provinons  of  the  Act  are  made  applicable  to  lands  in  the  burgh  of 
Paisley  held  by  the  tenure  of  booking ;  1 28. 
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it  being  declared  by  the  Act  1567,  a  27,  that  sasines  of  burgage 
subjects,  given  otherwise  than  by  one  of  the  bailies  and  by  the 
common  clerk,  shall  be  null  (a)  [This  point  is  now  set  at  rest  by 
§  25  of  the  Oonveyancing  Act  1874,  which  provides  that  proprie- 
tors of  subjects  held  burgage  are  to  be  entitled  to  feu  them,  and 
provides  that  such  feus  granted  before  the  Act  are  to  be  valid.] 
(2)  But  the  magistrates  may  grant  feu-rights  of  land  belonging  to 
the  burgh  to  be  holden  of  themselves  for  an  adequate  feu-duty.^(&) 


1  Dean,  M.  2522  ;  Mags,  of  Selkirk,  11th  June,  1828,  6  S.  965. 


(a)  It  10  commonly  laid  down,  as  here  stated,  that  a  proprietor  of  subjects 
held  bmrgage  cannot  sab-fen  them  (Bankton,  2,  8,  68),  but  it  is  not  easy  to 
see  on  what  ground.  It  is  said  that  it  changes  the  tenure,  but  though  A 
grants  a  preoept  to  be  held  of  himself,  his  own  tenure  remains  burgage  as 
before.  The  Act  1567  does  not  seem  to  create  any  difficulty,  because, 
though  under  its  providons  only  a  magistrate  could  act,  it  applies  entirely 
to  sasines  by  burgage  tenure,  while  in  the  case  supposed,  the  holding  being 
feu,  a  magistrate  would  not  be  required.  Indeed,  if  this  objection  be  well 
founded,  it  would  be  equally  fatal  in  the  case  of  feus  by  the  magistrates 
themselves.  The  only  real  difficulty  is  one,  not  of  principle,  but  of  practice. 
If  the  superior's  heir  did  not  take  up  the  superiority,  the  vassal's  heir  could 
not  take  the  usual  course  of  going  to  the  Crown  for  an  entry,  but  he  oould 
make  up  a  perfectly  valid  title  by  special  service  recorded  under  10  &  11  Yict. 
a  47,  and  Titles  to  Land  Act  1858. 

(6)  The  doctrine  here  stated  is  laid  down  by  Erskine  (2,  4,  9)  and  other 
institutional  writers,  has  been  confirmed  as  opinion  by  judges,  and  seems  to 
be  unquestionable  in  principle ;  but  the  question  does  not  appear  to  have 
been  decided  in  a  pure  shape.  In  Dean,  cited,  the  point  was  as  to  the 
magistrates'  right  to  alienate  the  burgh  property,  not  as  to  the  mode  of  doing 
so.  In  Davie,  2nd  June,  1814,  F.G.,  the  question  was  as  to  the  register  in 
which  a  sasine  on  a  grant  by  magistrates,  bearing  to  be  held  feu,  should  be 
recorded.  In  Dawson,  14th  Nov.  1827,  6  S.  19,  and  4  W.  b  S.  81,  the 
question  was  as  to  the  nature  of  the  holding,  which  was  found  to  be  burgage. 
In  this  case  Lord  Balgray  said—"  I  think  they  "  (the  magistrates)  "  have  the 
right  to  feu  and  to  grant  a  subaltern  right,  to  be  held  of  themselves,  by  which 
they  are  constituted  mid-superiors  between  the  grantee  and  the  Crown."  In 
Mi^  of  Selkirk,  cited,  the  question  was  whether  there  had  been  a  grant  of 
any  kind  made,  and  it  was  found  there  had  not  In  Donald's  Trs.,  11th  July, 
1889,  1  D.  1249,  the  point  at  issue  was  as  to  an  agent's  liability  to  complete  a 
valid  title,  and  it  was  held  that  the  one  made  up  was  bad,  whether  the  holding 
was  burgage  or  f eu ;  and  in  Fife's  Trs.,  25th  May,  1842,  4  D.  1245,  wher^  a 
grant  by  magistrates  of  burgh  property  in  feu  was  sustained,  the  judgment 
was  rested  on  the  ground  "  of  a  special  power  contained  in  the  title  of  the 
magistrates  empowering  them  to  grant  such  feus." 
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[764.  Is  there  now  any  conveyancing  distinction  between 
burgage  and  feudal  subjects  f 
No ;  the  Conveyancing  Act  abolislies  the  distinction  so  &r  as 
regards  conveyances  and  completion  of  title.  Conveyances  may 
be  either  in  the  burgage  or  feu  forms  provided  by  the  Consolida- 
tion Act.  A  procuratory  or  clause  of  resignation  is  not  to  be 
inserted,  or  if  inserted,  it  is  to  be  held  pro  non  scripto.  But  writs 
affecting  land  held  burgage  before  the  Conveyancing  Act  are  to  be 
recorded  in  the  Burgh  B.egiBter  of  Sasines,  ^  25  and  26.] 

XII.  TRUST-DISPOSITION  FOR  CREDITORS. 

765.  What  are  the  leading   objects  of  the  trust-disposition 

for  creditors ) 

(1)  The  vesting  of  the  estate  and  effects  of  the  grantor  in  the 
person  of  a  trustee  for  behoof  of  the  creditors ;  (2)  the  payment  of 
the  granter's  debts ;  and  (3)  the  discharge  of  the  granter,  and  the 
reconveyance  to  him  of  any  reversion  after  payment  of  the  debts 
and  the  expenses  of  the  trust 

766.  Is  it  necessary,  in  order  to  make  a  trust-deed  effectual 

against  future  creditors,  that  the  trust-creditors  be 
enumerated  in  the  deed,  and  the  amount  of  their 
debts  therein  specified  ?    State  the  reason. 

No ;  the  principle  being  that  the  trust-estate  is  vested  in  the 
trustee  for  behoof  of  the  acceding  creditors  as  a  right  under 
reversion ;  and  it  is  only  upon  the  reversionary  right,  after  the 
purposes  of  the  trust  have  been  fulfilled,  that  future  creditors  are 
entitled  to  rely.^(c) 

767.  May  non-acceding  creditors  proceed  by  separate  dili- 

gence against  the  trust-estate ;  or  may  the  trust-deed 
be  superseded  by  a  sequestration  at  their  instance  f 

(1)  Where  the  trust-deed,  being  a  disposition  omnmm  honorum 
and  containing  no  such  conditions  or  limitations  as  shall  in  any 

^  Bell*!  Com.  iL  885. 


(c)  It  IB  enentia],  howeyer,  that  the  debtor  be  divested,  and  the  troatee 
Tested  habUi  modo  with  the  real  right  to  the  estate. 
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way  interfere  with  the  beneficial  interests  of  the  creditors,  has 
been  granted  before  the  commencement  of  diligence,  and  the 
transference  has  been  completed  sixty  days  at  least  before  the 
granter^s  notour  bankruptcy,  the  non-acceding  creditors  cannot 
disturb  the  trust  by  separate  diligence.^  (2)  But  the  tnurtrdeed 
is  no  bar  to  sequestration,  which  completely  supersedes  it.' 

768.  What  is  the  purpose  of  the  deed  of  accession  ? 

The  deed  of  accession  is  an  instrument  executed  by  the 
creditors  approving  of  the  trust,  and  acquiescing  in  the  plan  of 
management,  disposal,  and  distribution  of  the  estate  set  forth  in 
the  trust-conveyance ;  the  effect  of  the  deed  being  to  render  the 
conditions  binding  on  them,  and  to  prevent  them  from  taking 
measures,  by  diligence  or  otherwise,  for  recovery  of  their  debts 
independently  of  the  trust 

769.  Is  a  creditor,  after  signing  the  deed  of  accession,  bound 

by  the  trust  arrangement,  if  some  of  the  creditors 
have  refused  to  concur  in  the  deed  1 

No ;  because  the  deed  of  accession  being  a  mutual  contract,  it 
is  an  implied  condition  that  the  accession  shall  be  general,  and 
that  all  shall  be  bound  or  none.* 

770.  Is  the  trustee,  who  is  infeft  and  in  possession  of  the 

trust-property,  personally  liable  for  implement  of  the 
truster's  obligations  to  his  superior  f 

Yes ;  because  by  taking  infefbment  the  trustee  adopts  the  feu, 
and  he  cannot  refute  invito  domino,* 

771.  Does  the  conveyance  of  land  to  a  trustee  for  creditors 

make  the  debts  due  to  them  heritable,  though  origi- 
nally moveable  1 

No ;  unless  the  trust  is  so  conceived  as  to  vest  in  the  creditors 
a  pro  indiviso  real  right  in  the  est&te.^(d) 

^  BeU's  Com.  iL  887.  ^  M.  of  Aberconi,  16th  Dea  1885, 

'  Bell's  Com.  it  890.  14  S.  168. 

>  Watoon,  M.  6897  ;  Bell's  Com.         "  Iyotj'b  Note  on  Enk.  2,  2, 15. 
iL  895.  

(d)  Even  then  the  principle  laid  down  by  Enkine  in  the  passage  referred 
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Xm.  JtrDICIAL  TRANSFESEKCE. 
(1.)  Sequestration, 

772.  In  what  caaes  may  sequestration  be  awardedlj 

Sequestration  may  be  awarded  of  the  estate  of  any  person  in 
the  following  cases : — 

(1.)  In  the  case  of  a  living  debtor,  subject  to  the  jurisdiction 
of  the  Supreme  Courts  of  Scotland — Ist^  on  his  own  petition,  with 
the  concurrence  of  one  creditor  whose  debt  amounts  to  not  less 
than  fifty  pounds,  or  of  any  two  creditors  whose  debts  together 
amount  to  not  less  than  seventy  pounds,  or  of  any  three  or  more 
creditors  whose  debts  together  amount  to  not  less  than  one  hun- 
dred pounds,  whether  such  debts  are  liquid  or  illiquid,  provided 
they  are  not  contingent ;  and  2ndy  on  the  petition  of  a  creditor  or 
creditors,  qualified  as  above  mentioned,  provided  the  debtor  be 
notour  bankrupt,  and  have  within  a  year  before  the  date  of  the 
presentation  of  the  petition  resided  or  had  a  dwelling-house  or 
place  of  business  in  Scotland ;  or  otherwise,  in  the  case  of  a  com- 
pany being  notour  bankrupt,  if  it  have  within  such  time  carried 
on  business  in  Scotland,  and  any  partner  have  so  resided,  or  had 
a  dwelling-house,  or  if  the  company  have  had  a  place  of  business 
in  Scotland. 

(2.)  In  the  case  of  a  deceased  debtor,  who,  at  the  date  of  his 
death,  was  subject  to  the  jurisdiction  of  the  Supreme  Courts  of 
Scotland — Ist^  on  the  petition  of  a  mandatory,  to  whom  he  had 
granted  a  mandate  to  apply  for  sequestration;  and  2ndf  on  the 
petition  of  a  creditor  or  creditors  qualified  as  before  mentioned.^ 

773.  What  persons  are  declared  by  statute  to  be  ineligible  to 

the  office  of  trustee  1 

(1)  The  bankrupt;  (2)  a  person  conjunct  or  confident  with 

U9  &  20  Vict  o.  79,  §§  18, 14. 


to  most  not  be  overlooked,  that  "  Ab  the  nature  of  the  creditor's  right  cannot 
be  changed  without  his  own  oonaent  by  the  debtor,  the  creditor  must  do  some 
deed  importing  his  acceptance  of  the  heritable  right  offered  by  him.*'  See  also 
Bell's  Com.  ii  6.  In  any  case  a  sale  of  the  estate  would  again  render  the  debt 
moveable. 
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ihd  bftnkrapt;  (3)  one  who  holds  an  interest  opposed  to  the 
general  interest  of  the  creditors;  and  (4)  one  whose  residence 
is  not  within  the  jurisdiction  of  the  Court.  ^ 

774.  What  is  the  procedure  for  vesting  the  bankrupt's  estate 
in  the  trustee  after  his  election  f 

(1.)  The  trustee  lodges  with  the  sheriff-clerk  a  bond  of  caution, 
signed  by  him  and  his  cautioner  (e)  for  the  amount  of  security 
fixed  by  the  creditors  at  the  meeting  for  the  election  of  a  trustee. 

(2.)  On  the  bond  of  caution  being  lodged,  the  sheriff  confirms 
the  election,  and  the  sheriff-clerk  issues  an  act  and  warrant  of 
confirmation,  a  copy  of  which  is  immediately  transmitted  by  the 
trustee  to  the  Accountant  in  Bankruptcy,  who  makes  an  entry 
of  the  name  and  designation  of  the  trustee  in  the  Register  of 
Sequestrations.' 

(3.)  The  trustee,  within  twenty-one  days  after  his  election  is 
confirmed,  causes  an  abbreviate  of  his  confirmation  to  be  recorded 
in  the  Register  of  Abbreviates  of  Adjudications.* 

776.  What  is  the  effect  of  the  act  and  warrant  of  confirma- 
tion in  favour  of  the  trustee  1 

It  ipso  jure  transfers  to  and  vests  in  him,  for  behoof  of 
the  creditors,  absolutely  and  irredeemably,  as  at  the  date  of  the 
sequestration,  with  all  right,  title,  and  interest,  the  whole  property 
of  the  debtor  to  the  effect  following : — 

(1.)  The  whole  moveable  estate  and  effects  of  the  bankrupt, 
wherever  situated,  so  far  as  attachable  for  debt,  to  the  same  effect 
as  if  actual  delivery  or  possession  had  been  obtained,  or  intimation 
made  at  that  date,  subject  to  preferable  securities  existing  at  the 
date  of  the  sequestration.  (/) 

(2.)  The  whole  heritable  estate  in  Scotland,  to  the  same  effect 
as  if  a  decree  of  adjudication  in  implement  of  sale,  as  well  as  a 
decree  of  adjudication  for  payment  and  in  security  of  debt,  subject 
to  no  legal  reversion,  had  been  pronounced  in  favour  of  the  trustee, 

1 19  &  20  Vict  c  79,  §  68.*  »  Ibid.  §§  72,  78.  »  Ibid,  §  79. 


(e)  If  the  orediton  agree,  a  bond  by  a  guarantee  society  may  be  taken 
Instead  of  a  cautioner ;  §  72. 
(/)  And  not  null  or  reducible. 
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and  recorded  at  the  date  of  the  sequestration,  and  as  if  a  poinding 
of  the  ground  had  then  been  executed,  subject  to  preferable  seen- 
rities ;  provided  that  such  transfer  and  vesting  shall  have  no  effect 
on  the  rights  of  the  superior,  nor  upon  any  question  of  succession 
between  the  heir  and  executor  of  any  creditor,  nor  upon  the  rights 
of  the  creditors  of  the  ancestor  (except  that  the  act  and  warrant 
shall  operate  in  their  favour  as  complete  diligence)  ;  and  if  any 
part  of  the  bankrupt's  estate  be  held  under  an  entail,  or  by  a  title 
otherwise  limited,  the  right  vested  in  the  trustee  shall  be  effectual 
only  to  the  extent  of  the  interest  in  the  estate  which  the  bank- 
rupt might  legally  convey,  or  the  creditors  attach. 

(3.)  All  real  estate  in  England,  Ireland,  or  in  any  of  the 
British  dominions ;  provided  that,  as  regards  freehold,  copyhold, 
and  leasehold  estate,  the  act  and  warrant  be  properly  registered 
in  the  Books  of  the  Court  of  Bankruptcy  for  the  country  in  which 
the  property  is  situated ;  and  likewise  that  it  be  enrolled  and 
recorded  where,  according  to  the  laws  of  that  country,  conveyances 
would  require  registration  or  enrolment.^ 

776.  How  may  the  trustee  complete  a  feudal  title  to  lands  in 
which  the  bankrupt  is  publicly  infefb  ) 

(1.)  By  charter  of  adjudication  from  the  superior,  and  infeft- 
ment  or  registration  of  the  charter  in  the  Register  of  Sasinea 
[Such  a  charter  is  not  now  competent.] 

(2.)  By  disposition  from  the  bankrupt,  which  he  is  bound  to 
grant,  and  infeftment  or  registration. 

(3.)  By  expeding  and  recording  a  notarial  instrument  in  the 
form  of  Schedule  M,  annexed  to  the  Titles  Act,  setting  forth  the 
act  and  warrant,  and  specifying  the  lands,  and  the  title  by  which 
they  are  held  by  the  biuikrupt ;  (^)  but  as  the  effect  of  registration 
of  the  instrument  is  equivalent  to  infeftment  on  a  conveyance  of 
the  lands  by  the  bankrupt,  to  be  holden  in  the  same  manner  as 
he  held  or  might  have  held  the  same,  confirmation  by  the  superior 


M9  &  20  Vict,  c  79,  §  102. 

ig)  This  proviflion  is  now,  by  the  Titles  to  Laad  Act,  1860,  extended  to 
lands  held  burgage,  which  did  not  prenously  fall  under  it.  The  mode  of 
proceeding  and  e£fect  are  similar  to  what  is  here  stated.  See  Act,  §  16^  and 
Schedule  I. 
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is  necessary,  (h)  the  holding  implied  being  a  me}  [See  section 
25y  Consolidation  Act,  1868,  and  Schedules  O  and  LL.  See  also 
as  to  holding  now  implied,  Ans.  700.  Confirmation  is  now 
unneoessaiy.] 

777.  How  may  the  trustee  complete  a  feudal  title  to  lands, 

the  bankrupt's  title  being  an  unrecorded  conveyance, 
or  if  he  possessed  on  apparency  1 

[As  the  act  and  warrant  of  confirmation  operates  a  transference 
to  the  trustee  of  all  personal  rights  and  unexecuted  warrants,  he 
may  complete  a  feudal  title  in  the  same  manner  as  if  he  held  a 
statutory  assignation  in  any  of  the  methods  mentioned  in  clause 
(4)  of  Answer  725.  This  answer  is  altered  from  that  in  the  last 
edition.] 

778.  Where  the  title  of  the  bankrupt's  ancestor  was  an 

unrecorded  conveyance,  and  the  bankrupt  himself  has 
made  up  no  title.  May  the  trustee  make  up  a  feudal 
title  on  a  conveyance  from  the  bankrupt  without 
validating  the  prior  securities  1 

Yes ;  care  being  taken  to  avoid  making  up  a  feudal  title  in 
the  person  of  the  bankrupt  himself,  by  which  alone  the  prior 
securities  can  be  validated.  But  before  the  trustee's  title  can  be 
completed,  whether  it  be  made  up  by  infefbment  on  the  precept  in 
the  ancestor's  favour,  or  by  notarial  instrument,  the  bankrupt 
must  first  be  served  heir  in  general,  as  it  is  necessary  that  the 
service  be  deduced  in  the  sasine  or  notarial  instrument.^  [Service 
will  now  be  unnecessary.  See  Conveyancing  Act,  1874,  §  9, 
and  Mr.  Mowbray's  remark  thereon,  Anf^ysis,  p.  25.] 

779.  A  trustee,  without  making  up  a  feudal  title,  sold  lands 

in  which  the  bankrupt  was  infef t,  and  the  purchaser 
registered  his  disposition  in  the  Register  of  Sasines ; 
Did  he  thereby  acquire  a  real  right  %    State  the  reason. 

Yes ;  it  being  enacted  by  the  Bankrupt  Act  that  the  trustee 
1  21  &  22  Vict,  a  76,  §  22.  »  Duff's  Feud.  Conv.  208,  806. 


(A)  This,  under  f§  5  and  22  of  the  l^tles  Act,  1868,  depended  on  whether 
or  not  the  inveetiture  contained  a  prohibition  of  subinfeudation  or  altematiTo 
holding.  The  6th  section  of  that  Act  is  now  explained  by  g  86  of  the  Titles 
Act  of  1860,  and  the  result  is  the  same. 
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may,  without  making  up  a  feudal  title  in  his  person,  and  without 
concurrence  of  the  bankrupt,  grant  oonvejanoes  of  heritable  estate 
belonging  to  the  bankrupt,  with  such  procuratories,  precepts,  or 
other  warrants  as  the  bankrupt  might  competently  have  granted ; 
which  conveyances  are  declared  to  be  as  effectual  to  the  purchaser 
as  if  they  had  been  granted  by  the  bankrupt  with  concurrence  of 
the  trustee.^(n)  It  is  consequently  unnecessary  for  the  trustee  to 
make  up  a  feudal  title,  unless  there  be  a  special  object  in  doing 
so,  as  for  the  exclusion  of  preferable  rights. 

780.  The  estates  of  a  person  having  been  sequestrated  after 

his  death,  and  his  heir  having  made  up  titles  to  the 
heritable  estate;  How  may  the  trustee  get  the  pro- 
perty transferred  1 

The  trustee  may  apply  by  petition  to  the  Lord  Ordinary  on 
the  Bills,  praying  that  such  estate  shall  be  transferred  to  and 
vested  in  him ;  and  the  Lord  Ordinary  orders  the  petition  to  be 
served  on  the  heir,  and  to  be  answered  by  him  within  fourteen 
days,  an  abbreviate  of  the  petition  and  deliverance  being  recorded 
in  the  Register  of  Inhibitions,  which  has  the  effect  of  an  inhibi- 
tion. If,  on  the  expiration  of  the  inchidasj  no  cause  is  shown  to 
the  contrary,  the  estate  is  declared  to  be  transferred  to  and  vested 
in  the  trustee,  as  at  the  date  of  the  sequestration;  and  the 
decree  (o)  is  recorded  within  eight  days  in  the  Begister  of  Adjudi- 
cations.' 

781.  Where  the  holder  of  a  bill  payable  by  the  bankrupt^ 

with  recourse  on  other  parties,  has  received  payment 
from  the  bankrupt,  in  ignorance  of  the  sequestration, 
and  given  up  the  bill ;  Is  he  liable  to  repay  to  the 
trustee  the  amount  received  1 

The  holder  of  the  bill  is  not  liable  to  make  repetition ;  unless 
the  trustee  shall  replace  him  in  the  situation  in  which  he  stood, 
or  reimburse  him  for  any  loss  or  damage.' 

1 19  &  20  Vict  c.  79,  §  105.  « Ibid.  S  106.  « IhitL  §  111. 

(n)  Held  that  the  provision  in  this  respect  in  the  former  Act  (2  ft  8  YieL 
c.  41)  applied  to  the  estates  of  the  deoMsed  as  well  as  living  bankrupts ; 
Melville,  Ist  June,  1842,  4  D.  1811.  The  same  role  holds  under  the  existing 
Act. 

(o)  An  abbreviate  of  the  petition  and  deliverance. 
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782.  May  the  trustee  sell  the  heritable  estate  of  the  banknipt 

by  private  bai:|;ain  ) 

He  may  do  so  with  concnrrence  of  a  majority  of  the  creditors 
in  number  and  value,  and  of  the  heritable  creditors,  if  any,  and  of 
the  Accountant  in  Bankruptcy/ 

783.  Is  it  lawful  for  a  creditor,  or  the  trustee,  or  adjudger 

selling,  to  purchase  the  bankrupt's  estate  f 

When  the  estate  is  sold  publicly,  any  creditor  (p)  may  pur- 
chase ;  but  the  trustee,  or  commissioners,  or  adjudgers  (r)  selling, 
are  not  entitled  to  purchase.' 

(2.)  AcQudiccUion  in  Implement, 

784.  Enumerate  and  explain  the  forms  of  preliminary  pro- 

cedure in  use  before  the  passing  of  the  Lands  Trans-  * 
ference    Act^    in    leading    an    adjudication    against 
an  unentered  heir,  in  implement  of  his  ancestor's 
obligation. 

(1.)  Letters  of  general  charge, — on  which  the  heir  was  charged 
to  enter  himself  as  heir  to  his  ancestor;  the  intention  of  the 
chaige  being  to  fix  the  representation  of  the  heir,  and  conse- 
quently to  subject  him  in  liability  to  implement  his  ancestor's 
obligation. 

(2.)  Action  of  c<m8tUution  against  the  heir, — proceeding  on  his 
ancestor's  obligation,  and  the  general  charge,  and  concluding  that 
he  should  be  ordained  to  make  up  titles  to  the  lands,  and  convey 
them  to  the  obligee. 

(3.)  Letters  of  special  charge, — ^where  the  ancestor  was  infeft, 
on  which  the  heir  was  charged  to  enter  heir  in  special  to  his 
ancestor,  with  certification  that,  upon  his  failure,  the  obligee  should 

U9  &  20  Vict  o.  79,  §  115.  *  Ihid.  §  120. 


(p)  Held,  luder  2  &  3  Vict.  o.  41,  §  09,  which  oontained  a  siinilar 
proviaion,  that  heritable  creditor  concurring  in  sale  may  buy ;  Cmickshank, 
15th  Feb.  1849, 11  D.  614. 

(r)  The  words  "  or  adjudger  selling  as  aforesaid  "  in  the  clause  referred  to 
have  no  application  to  any  part  of  the  Act.  They  had  reference  to  a  clause 
giving  adjudgers  power  to  sell  like  creditors  in  bonds  and  dispositions  in 
security,  which  was  in  the  bill,  but  was  dropped  in  the  House  ol  Lords.  See 
Kinnear's  Law  of  Bankruptcy,  p.  141. 
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have  adjudication  and  other  diligence  against  him,  as  charged  to 
enter  in  special  The  effect  of  the  charge  was  to  establish  in  the 
heir  a  fictitious  title,  equiyalent  to  special  service.  A  gmiieral 
speeial  charge  was  used  where  the  ancestor  was  not  infe£t. 

(4.)  Action  of  AdjudiecUion  in  inclement, — ^founding  upon  the 
whole  procedure,  and  concluding  that  the  lands  should  be  adjudged 
from  the  heir  as  charged  to  enter,  and  as  representing  his  ancestor 
upon  the  passive  titles,  and  that  they  should  be  ordained  to  belong 
to  the  pursuer  in  implement  of  the  obligation.^ 

786.  What  was  the  change  in  the  procedure  where  the  heir 
appeared  in  the  action  of  constitution,  and  renounced 
the  succession  ? 

Instead  of  a  personal  decree  against  the  heir  in  the  action  of 
constitution,  decree  cogniUanis  ccnua  only  was  pronounced,  which 
was  the  warrant  for  a  summons  of  adjudication  in  implement 
eon^a  hofrediUUem  jaceniemf  without  an  antecedent  special  charge. 

786.  Where  adjudication  in  implement  was  to  be  led  against 

an  heir  unentered,  on  his  own  obligation.  What  was 
the  preliminary  procedure  1 

Where  the  heir  himself  was  the  grantor  of  the  obligation, 
there  was  no  general  charge,  and  no  action  of  constitution,  the 
procedure  having  commenced,  if  the  ancestor  was  infeft,  with  a 
spedal  charge ;  or,  if  his  title  was  personal,  with  a  general  special 
charge,  which  was  followed  by  the  summons  of  adjudication  in 
implement. 

787.  Enumerate  the  changes  introduced  by  the  Lands  Trans- 

ference Act,  and  the  Tides  to  Land  Act,  in  the  pro- 
cedure of  leading  adjudication  in  implement  against 
an  unentered  heir. 

(1.)  By  the  Lands  Transference  Act' — 

1.  General,  special,  and  general-special  charges  are  abolished. 

2.  The  citation  upon,  and  execution  of,  a  summons  of  consti- 
tution are  declared  equivalent  to  a  general  charge,  with  inducice 
expiring  with  the  indticicB  of  the  summons ;  and  the  execution  of 
the  summons  is  declared  to  infer  the  same  certification. 

3.  The  execution  of  the  summons  of  adjudication  is  declared 

I  MenzieB  Leot  747  (789),  *  10  A;  11  Vict  c  48,  S 16. 
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equivalent  to  a  special  oharge^  or  a  general-special  charge,  as  the 
case  may  require,  the  mdtioiai  expiring  at  the  same  time,  (a)  and 
the  same  certification  being  inferred. 

4.  It  was  provided  that  the  action  of  constitution  and  adjudi- 
cation might  be  combined,  and  the  decrees  of  constitution  and 
adjudication  contained  in  one  interlocutor.(<)  But  if  the  heir  did 
not  renounce,  separate  actions  were  neoes8ar7.^(t£) 

(2)  By  the  Tities  to  Land  Act — lat^  it  was  enacted  that  both 
actions  of  constitution  and  adjudication  may  be  combined  in  one 
summons,  whether  the  heir  renounced  the  succession  or  not ;  2ndy 
the  heir's  temptis  deliberandiy  formerly  a  year  and  day,  was 
restricted  to  six  months. '(x)  [These  provisions  were  substantially 
re-enacted  by  the  Consolidation  Act,  §  59  et  seq,] 

788.  How  does  a  party  who  has  obtained  a  decree  of  adjudi- 

cation in  implement  against  the  granter  of  the  obliga- 
tion, who  was  publicly  infeft,  complete  a  pubUc  titie 
to  the  lands  adjudged  ? 

(1)  By  charter  of  adjudication  and  infefbment  or  registration ; 
or  (2)  by  infeftment  on  or  registration  of  decree  (y)  and  confirma- 
tion.    [Charters  by  progress  are  not  now  competent] 

789.  Where  the  adjudication  has  been  led  against  the  unen- 

tered heir  of  the  granter  of  the  obligation.  How  does 
the  adjudger  complete  his  title;  the  granter  of  the 
obligation  having  been  publicly  inf eft  f 

1  Browns,  28th  Jan.  1851, 13  D.  548.  >  21  &  22  Vict,  c  76,  §  27. 

{t)  With  the  inducia  of  the  summons. 

(0  The  oombination  of  the  oonstitution  and  adjndication  was  known  and 
e8ti^>]]8hed  in  practice  before  the  Act  refeired  to  was  passed,  bnt  could  pro- 
ceed only  contra  hmredUatem  jaeentem.  It  was,  therefore,  adopted  where  it 
was  expected  that  the  heir  dionld  appear  and  xenonnoe,  falling  which,  the 
decree  was  limited  to  one  of  constitution,  upon  which  the  usual  proceeding  by 
special  charge  and  adjudication  followed.  The  judgment  in  Browns'  case  pro- 
ceeded on  the  analogy  of  the  former  practice. 

(u)  The  Act  here  referred  to  applied  only  to  lands  not  held  burgage,  but 
similar  provisions  in  regard  to  lands  held  burgage  are  contained  in  the  10  k  11 
Vict  c.  49,  §  8. 

(x)  This  provision  is  now  extended  to  lands  held  burgage )  Titles  to  Land 
Act,  1860,  §  16. 

iy)  See  qualification  of  this  provision  of  10  &  11  Vict  c.  48,  §  19,  hi 
Ans.  789  (2). 

2b 
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(1.)  By  charter  of  adjudication  and  infefbment^  or  regiBtration. 

(2.)  It  is  thought  that  under  the  Lands  Tranaference  Act  onlj 
it  is  not  a  habile  method  of  completing  the  adjudger^s  title  in  this 
case  to  take  infeftment  on  the  decree ;  the  Act  having  dedared 
that  mode  competent  only  '^  where  the  person  adjudged  from  is 
entered  with  the  superior,  or  in  a  situation  to  charge  such  superior 
to  grant  entry  by  confirmation."  ^  But  under  the  Titles  Act,  it 
appears  now  competent  to  complete  the  title  by  infeftment  on  or 
registration  of  the  decree  in  the  Begister  of  Sasines,  it  being 
declared  by  the  latter  Act  that  the  decree  of  adjudication  shall  be 
equivalent  to,  and  shall  have  the  legal  operation  and  effect  of,  a 
conveyance ^om  the  cmcestor  of  the  lands  adjudged  in  favour  of  the 
adjudger,  to  be  holden  in  the  same  manner  as  the  ancestor  held  or 
might  have  held  the  same.'  But  that  holding  being  a  tm  only,  the 
superior's  confirmation  must  be  obtained.  («)  [The  matters  dealt 
with  in  this  and  the  following  answer  are  now  regulated  by  §  62 
of  the  Consolidation  Act^  as  amended  by  the  Oonveyandng  Act, 
1874,  §  62.  The  decree  can  be  recorded  or  a  notarial  instrument 
passed  thereon  under  section  17  of  the  Consolidation  Act  The 
abolition  of  charters  by  progress  will  be  kept  in  view.] 

790.  How  does  the  adjudger  complete  his  title  where  the 
ancestor's  title  was  an  unrecorded  disposition  f 

[Under  the  Conveyancing  Act,  §  62,  by  using  the  decree  for 
the  purpose  of  infeftment  as  an  assignation,  or  one  of  a  series  of 


MO  &  11  Vkst  a  48,  §  19.    See  «  21  &  22  Vict  c.  76,  §  27. 

Liddle,  17th  Nov.  1855, 18  D.  61. 


(£)  The  ooune  suggerted  in  this  Answer,  under  the  Titles  Act,  is  thought  to 
be  competent,  m  in  the  subsequent  part  of  §  27  there  is  ezpiess  referanoe  to 
recording  either  the  decree  of  adjudication  or  a  notarial  instrument  proceeding 
thereon  in  the  register  of  sasines,  and  in  the  xntetpretatiun  dause  (§  86)  the 
word  "  conveyance  *'  is  declared  to  extend  to  and  include  <'  decrees  of  adjudica- 
tion, decrees  of  sale,*'  ftc.  By  the  Titles  to  Land  Act,  1860,  §  16,  a  decree  of 
adjudication  of  lands  held  burgage  is  declared  **  equivalent  to  a  conveyance 
from  such  ancestor  of  all  lands  adjudged  in  favour  of  the  adjudger,"  and  in  the 
interpretation  clause  (§  2),  which  also  applies  to  the  Act  1858,  the  word  **  con- 
veyance "  ii  declared  to  include  "  decrees  of  adjudication,  decrees  of  sale 
(whether  such  decrees  of  adjudication  or  decrees  of  sale  contain  warrant  for 
infeftment  or  not).'*  It  is,  therefore,  competent  in  this  case  also  to  record  the 
decree  with  warrant  of  registration.  In  all  cases  the  nature  of  the  holding  will 
depend  on  the  terms  of  the  investiture  ;  Titles  Act,  1860,  §  36. 
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assignations,  of  an  unreoorded  conveyance,  and  completing  the 
title  by  expeding  and  recording  a  notarial  instrument  in  the  form 
of  Schedule  J,  Consolidation  Act^  or  recording  the  disposition  with 
a  notarial  instrument  in  the  form  of  Schedule  N.  This  answer  is 
altered  from  that  in  the  last  editioa] 

(3.)  Banking  and  ScUe. 

791.  What  are  the  objects  of  the  process  of  ranking  and  sale; 

and  how  were  these  objects  formerly  accomplished  1 

(1.)  The  objects  of  the  process  of  ranking  and  sale  are — laty  the 
sale  of  the  estate,  with  adjudication  of  it  to  the  purchaser ;  2nd^ 
the  production  by  the  real  creditors  of  their  grounds  of  debt,  to 
ascertain  the  order  of  ranking ;  and  3rt2,  the  distribution  of  the 
price  among  the  craditors  according  to  their  respectiye  rights. 

(2.)  These  objects  were  formerly  accomplished  by  three  sepa- 
rate actions — ^viz.,  lat,  an  action  of  sale ;  2nd,  an  action  of  reduc- 
tion-improbation ;  and  3rc^  an  action  of  multiplepoinding.^ 

792.  What  must  be  the  qualifications  of  the  pursuer  of  a 

ranking  and  salef 

(1)  He  must  be  a  creditor  holding  a  real  right;  and  (2)  the 
creditors  must  be  in  possession  of  the  debtor's  heritable  property, 
either  actually,  or  by  decree  of  maills  and  duties,  or  by  sequestra- 
tion of  the  rents.' 

798.  Enumerate  the  leading  conclusions  of  the  summons  of 
ranking  and  sale. 

(1)  That  proof  should  be  taken  of  the  rental  and  value  of  the 
debtor's  lands,  and  that  the  title  should  be  produced  ;  (2)  that  the 
real  creditors  should  be  ordained  to  produce  their  grounds  of  debt, 
diligence,  &c, ;  (3)  that  the  creditors  should  be  ranked  upon  the 
rents  and  price,  according  to  their  preferences ;  (4)  that  the  debtor 
should  be  declared  bankrupt ;  (5)  that  the  upset  price  should  be 
fixed,  and  the  lands  sold  and  adjudged  to  belong  to  the  highest 
offerer ;  (6)  that  the  decree  should  be  declared  as  valid  and  effec- 
tual as  a  disposition  by  the  common  debtor  and  the  whole  credi- 
tors; (7)  that  the  purchaser  should  be  infeft,  and  the  superior 
ordained  to  grant  all  necessary  charters ;  and  (8)  that  the  creditors 

^  Enk.  2,  12,  69  et  ieq, ;  Menzies  *  BeU's  Com.  ii.  240. 

Leot  784  (774). 
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should  be  ordained  to  assign  their  secaritieB  to  the  purchaser  to 
fortify  his  title.^ 

794.  Who  are  called  as  defenders  to  the  action  of  ranking 

and  sale  1 

The  debtor  or  his  apparent  heir,  and  all  the  real  creditors  in 
possession.    Personal  creditors  also  are  called  edictallj.* 

795.  Must  the  summons  include  the  whole  of  the  debtor's 

lands  9    State  the  reaaon. 

Yes ;  because  the  debtor's  bankruptcy  or  insolvency  is  expressly 
required  by  statute,  and  unless  the  whole  of  his  heritage  be  brought 
before  the  Court,  his  bankruptcy  cannot  be  proved.'  But  it  is 
sufficient,  after  enumerating  all  the  lands  known  to  the  pursuer, 
to  add  a  general  clause  of  all  other  heritable  estate  belonging  to 
the  bankrupt,  or  to  which  he  may  8ucceed.^(e) 

796.  What  is  sufficient  proof  of  the  debtor's  bankruptcy  f 

(1)  Proof  that  the  interests  of  the  debts  and  the  other  annual 
burdens  exceed  the  yearly  income  of  the  lands ;  or  (2)  sequestra- 
tion of  the  debtor's  estates." 

797.  If  the  pursuer  or  any  of  the  defenders  die  during  the 

dependence  of  the  action.  What  is  done  1 

(1)  If  the  pursuer  die,  the  action  is  carried  on  by  a  judidai 
factor,  or  any  real  creditor,  or  any  creditor  who  is  in  a  situation 
to  adjudge  ;{e)  and  it  is  not  necessary  to  call  the  heir  of  the 
deceased  pursuer."  (2)  If  any  of  the  defenders  die  the  heir  of  the 
party  is  called  on  letters  of  diligence.^ 

1  Parker's  Styles,  100.  "  54  Geo.  IIL  c.  137,  8  7.{d) 

>  MenzkM  Leot.  736  (775).  •  54  Gea  IIL  a  137,  §  10  ;  (/) 

*  Exak.  2, 12,  60 ;  Maopherson,  M.  A.  S.,  28rd  Nof.  1711,  §  4 ;  Moat- 

13363.  gomerie,  M.  13823. 

.^  A.  a,  17th  Jan.  1856,  §  12.  7  MenzieR  Leot  786  (776). 

(c)  The  Act  of  Sederunt  requirtt  this  dause  to  be  added. 

((Q  This  Act  18  repealed  by  the  19  &  20  Vict  c.  79  }  bnt  similar  proviaona 
to  those  here  referred  to  are  contained  in  the  19  &  20  Vict,  c  91,  §$  8 
and  4. 

(e)  The  same  oonrse  Is  followed  where  the  pursuer  does  not  insist  In  the 
action,  or  where  his  interest  is  extinguished,  but  a  special  warrant  from  the 
Court  is  in  all  cases  required  ;  A.  S.,  23rd  Nov.  1711,  §  4. 

(/)  See  note  (d). 
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798.  How  may  the  porohaser  complete  a  public  title  f 

(1)  By  the  charter  of  sale  (combined  with  a  oonfirmationy  if 
the  debtor  was  base  infefb)  and  infeftment  or  registration ;  or  (2) 
by  infeftment  on  or  registration  of  decree  and  confirmation,  if  the 
debtor  was  entered  with  the  superior  or  had  a  title  capable  of  being 
confirmed ;  (3)  if  the  debtor  was  not  infeft;^  but  had  right  to  an 
open  procuratory  or  precept^  the  purchaser  may  make  up  a  title 
in  virtue  of  these  warrants,  either  by  resignation  and  infeftment 
or  registration ;  or  by  infeftment  or  notarial  instrument,  Schedule 
K  or  Schedule  B  (Titles  Act),  and  confirmation.(A)  [The  pur- 
chaser will  now  complete  his  title  in  the  manner  mentioned  in 
the  additions  to  An&  789  and  790,  according  as  the  debtor  was 
infeft  or  not ;  Conveyancing  Act,  §  62.] 

{k)  In  the  case  of  lands  held  buigage,  (1)  by  registration;  (2)  if  the 
debtor  was  not  infeft,  and  held  an  open  procuratory,  1,  by  expeding  a  notarial 
instniment  (Schedule  6,  Act  1860),  and  recording  deed  with  warrant  of 
registration  and  instrument ;  or,  2,  where  it  is  not  desired  to  record  the  whole 
of  the  conveyance,  by  expeding  and  recording  a  notarial  instrument  in  form  of 
Schedule  B;  28  &  24  Vict  c  143,  §§  2  and  10. 
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PART  lY.— SETTLEMENTS,  SEBYIOE,  REDEEMABLE 

BIGHTS,  4kc. 


L  DESTINATIONS. 

(1.)  Cof^unct  RighU  to  Strangers. 

799.  What  is  the  eiSect  of  a  destination  to  '' A  and  B,  and 

their  heirs,"  or  to  "  A  and  B  jointly,  and  their  heiis^" 
or  to  "A  and  B  in  conjunct  fee,  and  their  heirs"! 

A  and  B  are  proprietors  to  the  extent  of  one-half  pro  indknio 
each,  and  the  share  of  each  descends  on  his  death  to  his  own 
heir."* 

800.  What  is  the  oonstmction  of  a  destination  of  heritage  to 

**A  and  B,  and  the  longest  liyer  of  them,  and  their 
heirs"! 

The  sorvivor  has  the  entire  fee, ''  their  heirs  "  being  constmed 
to  mean  the  heirs  of  the  survivor.  But  during  their  joint  liyes 
each  may  convey  or  burden  his  share ;  and  it  is  attachable  by  his 
creditor&' 

801.  What  is  the  effect  of  a  destination  to  '*  A  and  B  jointly, 

and,  in  the  event  of  his  sucvivanoe,  to  the  said  B  and 
his  heirs"! 

B  is  sole  fiar  if  he  survive ;  but  if  he  predecease  A,  the  fee  is 
divided  betwixt  A  and  the  heirs  of  B' 

■ 

802.  What  is  the  effect  of  a  destination  to  ''A  and  B  in 

conjunct  fee  and  liferent,  and  their  heirs  "  ! 


iEnk.8,  8,  85.  •  Enk.  8,  8,  86.  *  Jur.  St  i.  112. 
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A  and  B  are  equal  fiars  during  their  joint  lives,  and  the  but- 
▼ivor  has  the  liferent  of  the  whole  unaffected  by  the  predeoeaser's 
debts  or  deeds.  After  the  survivor's  death,  the  fee  divides  equally 
between  the  heirs  of  both.^ 

803.  What  is  the  effect  of  a  destination  to  A  and  B  jointly, 

and  to  the  heirs  of  the  said  B ) 

A's  right  is  limited  to  a  bare  liferent,  and  B  is  sole  fiar,  whose 
right  cannot  be  impaired  by  the  acts  and  deeds  of  A,  whether 
onerous  or  gratuitou&^ 

804.  What  is  the  effect  of  a  destination  to  ^^  A  and  B,  and 

the  longest  liver  in  liferent,   for  their  liferent  use 
allenarly,  and  the  heirs  of  the  said  A  in  fee"1 

A's  heirs  are  sole  fiars,  the  survivor  of  A  and  B  having  the 
liferent  of  the  whole,  with  a  fiduciary  fee  for  A's  heirs.' 

806.  Where  it  is  intended  to  give  the  survivor  of  A  and  B 
the  entire  liferent,  and  the  fee  unimpaired  to  his  heirs; 
How  may  the  destination  be  expressed  I 

To  A  and  B  in  conjunct  liferent  (or  to  A  and  B  and  the  sur- 
vivor in  liferent),  for  tiieir  liferent  use  allenarly,  and  the  heirs  of 
the  survivor  of  them  in  fee.^ 

(2.)  Conjunct  Eights  to  Pare^Ua  and  Children, 

806.  What  are  the  general  rules  for  determining  the  fiar  in 
destinations  of  feudal  subjects  in  favour  of  the  husband 
and  wife  in  conjunct  fee  and  liferent,  and  the  heirs  to 
be  bom  of  their  marriage  in  fee  1 

The  general  rule  is,  that  the  husband,  being  persona  dignior, 
is  sole  fiar.  But  this  rule  suffers  several  limitations  founded  on 
the  intention  of  the  parties.  And  (1)  the  wife  is  fiar  where  the 
property  has  originally  flowed  from  her  or  her  relations,  unless  it 
appears  from  the  deed  that  it  was  intended  to  give  the  fee  to  the 
husband.    But  where  the  property  is  derived  from  the  wife  and 

1  Enk.  8,  8,  85.  *  Duff's   Feud.  Gonv.   821 ;   Jur. 

s  Enk.  8,  8,  85  ;  BeU's  Com.  i.  62.       St.  i.  112. 
>  Duff's  Feud.  Gonv.  321. 
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given  as  tocher»  the  husband  is  fiar.  (2)  Where  the  property  is 
destined  to  the  wife's  assignees,  she  is  fiar.  (3)  The  wife  is  fiar 
where  her  heirs  are  more  favoured  in  the  destination,  as  where  her 
heirs  are  called  after  the  heirs  of  the  marriaga  But  where  there 
are  intermediate  substitutes,  that  spouse  la  deemed  fiar  whose 
heirs  are  first  called  after  the  heirs  of  the  marriage.(a)  (4)  Where 
the  wife  has  a  power  to  seU  or  burden  the  subjects,  the  fee  is  held 


(a)  In  regard  to  both  the  second  and  third  roles  here  stated,  it  is  to  be 
observed,  that  thongh  they  hold  generally,  yet  they  will  be  controlled  and 
overruled  by  the  exception  to  the  first  role  in  the  answer,  so  as  notwithstanding 
destinations  in  the  tenns  given,  to  vest  the  fee  in  the  husband  in  eveiy  case 
where  the  subject  assigned  is  tocher.  Erskine  (3,  8, 36)  has  laid  down  the  role 
as  to  the  effect  of  such  destinations,  that  "  Where  the  right  is  taken  to  the 
wife's  assignees,  the  law  considers  her  as  fiar,"  for  which  he  refers  to  the  case  <tf 
Fead  $  and  the  reportof  this  case  (M.  4240)  bears  that  the  Lords  f oond  tibe  wif e 
to  be  fiar,  because  the  destination  "  was  in  favour  of  her  heirs  and  assignees ; " 
but  Elchies,  in  his  Annotations  (p.  224),  says—"  I  don't  think  this  has  been 
the  true  reason  of  the  decision,  but  only  an  observation  of  the  collector's,  and 
that  the  true  reason  has  been  that  the  subject  proceeded  from  the  wife's  father 
ex  cau9a  lueratwa,  it  being  a  right  to  all  he  should  have  at  his  death,  and  there 
being  a  separate  tocher  besides."  This  is  also  in  accordance  with  Gaims, 
M,  4230,  where  the  wife's  father  having  disponed  a  tenement  in  favour  of  the 
husband  and  wife,  and  "  the  longest  liver  of  them  two  in  conjunct  fee  or 
liferent,  and  the  heirs  between  them,  which  holing,  the  said  Isobel "  (the  wife), 
'*  her  heirs  and  assignees  whomsoever ; "  it  was  held  that  the  fee  was  in  the 
husband  ;  and  Gosford  states  in  his  report  of  the  case  (M.  4232),  that  "  that 
which  moved  the  Lords  was  that  the  tenement  was  disponed  as  a  tocher  to  the 
husband,  and  so  it  could  not  in  reason  be  thought  but  he  and  his  heirs  had  the 
greatest  interest"  Erskine  further  says — "  A  sum  of  money  assigned  by  the 
wife  in  tocher  to  her  husband  in  conjtmct  fee  and  liferent,  and  the  bairns  of 
the  marriage^  whom  failing,  to  the  wife's  heirs,  was  adjudged  to  belong  to  the 
wife,"  for  which  he  quotes  Angus,  M.  4244,  which,  as  there  reported,  supports 
his  view  ;  but  it  appears  from  Elchies'  Dedsions  that  the  judgment  in  this 
case  was  the  direct  reverse.  Elchies  states  (voL  i  Na  1,  voce  "  Fiar  ")  that 
"  the  wife  had  assigned  a  bond  for  1000  merks  to  herself  and  husband  in 
conjunct  fee  and  liferent,  and  the  heiis  of  the  marriage,  whom  failing,  to 
herself,  her  own  heirs,  and  donators ;  yet  the  Lords  found  that  the  husband 
and  not  the  wife,  was  fiar  of  the  sum."  See  also  Creditors  of  Elliot,  M.  4244. 
The  same  rule  was  followed  in  Henderson,  20th  Jan.  1790,  M.  4216  ;  affirmed 
on  appeal,  11th  May,  1791,  where,  under  a  destination  by  the  wife  nomine 
doti*  in  favour  of  her  husband  and  herself  in  conjunct  fee  and  liferent,  and  the 
heirs  of  the  marriage,  whom  failing,  in  favour  of  the  wife  and  her  heirs  by  any 
subsequent  marriage,  and  after  substituting  her  sisters  and  their  heirs,  in 
favour  of  the  husband,  his  heirs  and  assignees,  the  fee  was  found  to  be  in  the 
husband. 
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to  be  in  her.  (5)  Where  the  destination  is  to  the  husband  in 
liferent  alimentary,  or  liferent  allenarly,  his  right  ia  restricted  to 
a  liferent,  with  a  fiduciary  fee  for  the  children.^ 

807.  Under  a  destination  to  a  parent  in  liferent^  and  his 

children  nascUuri  in  fee ;  Who  is  fiar  1 

The  parent  is  fiar  *  on  the  principle  (1)  of  presumed  intention, 
and  (2)  that  a  fee  cannot  be  in  pendente^ 

808.  What  is  the  construction  of  a  destination  by  the  husband 

of  his  property  to  himself  and  his  wife  *'  in  conjunct 
fee  and  liferent,  and  thdr  heirs  "  1 

The  husband  is  fiar,  the  wife  having  only  a  liferent,  and  the 
words,  "  their  heirs,"  being  construed  to  mean  the  heirs  of  the 
husband.  (6) 

809.  Under  a  destination  to  a  husband  and  wife,  and  the 

longest  liver  of  them,  and  their  heirs ;  Who  is  fiar, 
the  wife  having  survived  the  husband  % 

(1)  Where  the  subject  is  heritable^  the  fee  belongs  solely  to 
the  wife,  to  the  entire  exclusion  of  the  husband's  heirs,  as  if  the 
right  had  been  granted  in  the  same  terms  to  two  strangers; 
"  their  heirs  "  being  construed  to  mean  the  heirs  of  the  survivor,  (c) 
(2)  Where  the  subject  is  moveahle^  the  wife  and  the  husband's 
heirs  succeed  equally;  there  being  a  presumption  for  division  in 
destinations  of  moveables,  as  these  are  more  easily  divided  than 
heritaga* 

810.  Under  a  destination  of  the  wife's  heritable  property  to 

the  spouses  *'in  conjunct  fee  and  liferent,  for  their 

^  Enk.  8,  8,  36 1  BeU's  Pzin.  1953  >  Enk.  3,  8,  36  ;    Bartflino,    M. 

Uteq:  Menzies  Lect  650  (683).  4222. 

>  Fulton,  Jan.  1811,  Hume  538. 


(h)  On  the  other  hand,  under  a  deBtination  of  a  wife*B  property  to  herself 
and  her  husband  in  conjunct  fee  and  liferent,  and  their  heirs,  the  fee  is  in  the 
wife. 

(c)  Under  a  dispontion  taken  by  a  huaband  to  himself  and  his  wife  in 
conjunct  fee  and  liferent,  and  the  surrivor,  and  their  heirs,  assignees,  or 
disponees  whomsoeyer,  it  was  held  that  the  wife,  having  surrived,  was  sole 
fiar ;  Bunowes,  6th  July,  1842,  4  D.  1484.  This  case  may  be  contrasted 
with  that  of  Madden,  infra,  p.  379,  note  1. 
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liferent  use  only,  and  the  children  of  the  inarriagie 
in  fee,  whom  failing,  the  heirs  whomsoever  of  the 
spouses  equally;"  To  whom  does  the  fee  belong; 
there  being  no  heirs  of  the  marriage,  and  the  wife 
being  survivor  1 

The  fee  is  untransf erred  and  still  in  the  wife ;  the  destination 
to  heirs  whomsoever  merely  giving  them  a  spes  succesnonia.^ 

811.  The  wife's  lands  were  conveyed  "  to  her  and  her  hus- 

band, and  the  longest  liver  of  them  two,  in  conjunct 
fee  and  liferent,  and  to  the  child  or  children  to  be 
procreated  betwixt  them,  whom  failing,  to  the  said 
longest  liver  of  them  two,  and  the  longest  liver's  heirs 
and  assignees  in  fee."  The  husband  survived,  and 
was  sequestrated,  and  there  were  children  of  the 
marriage;  Was  the  fee  of  the  lands  carried  by  the 
husband's  sequestration  9 

The  fee  was  not  carried  by  the  husband's  sequestration;  as  it 
did  not  vest  in  him  but  in  the  wife,  to  whom  the  children  are 
heirs  of  provi8ion.'(e{) 

812.  Under  a  destination  of  heritage  by,  the  husband  to  him- 

self and  wife  "  in  conjunct  fee  and  liferent,  and  to  the 
longest  liver  of  them,  and  their  heirs  "  (or  the  heirs 
of  the  marriage);  Who  is  fiar;  the  wife  being  the 
survivor  f 

(1)  Where  the  destination  is  to  the  spouses  in  conjunct  fee 
and  liferent,  and  the  longest  liver,  and  their  heirs,  the  wife  is  fiar 
if  she  be  the  survivor,  the  words  **  their  heirs  "  being  construed 
to  mean  the  heirs  of  the  survivor.'    (2)  But  where  the  destina- 

1  Reid,  4th  Dec.  1827,  6  S.  198  ;         >  M'Gx«gor,  8id  Jtme,  1881,  9  S. 
BqU'b  Prin.  1956.  675  ;  a£  18th  April,  1885  ;  1  &  & 

*  Myles,   12th  Feb.  1857,  19  D.      M'L.  441. 
408.  (d)  


(d)  The  gronndB  of  the  decxsion  in  Myles  (cited)  were — (1)  that  the  property 
had  been  the  wife's ;  (2)  that  the  object  of  the  conveyaaoe  waa  to  invest  her 
with  her  separate  share  of  subjects  which  she  had  previoasly  held  pro  indivi» 
with  her  sister ;  and  (8)  that  to  hold  that  the  husband  was  intended  to  take 
the  fee  under  the  "  conjunct  fee  and  liferent  '*  was  moonslstent  with  the  oon- 
tingent  fee  afterwards  given  to  him,  failing  children. 
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tion  is  to  the  heirs  of  the  marriage,  the  presampiion  is  agauutt 
the  husband's  intention  to  give  a.  fee  to  the  wife  on  her  sorviT- 
anioe.'(/)  [See  remarks  as  to  destinations  in  conjunct  fee  and 
liferent ;  Smith  Cunningham,  7  MT.  689.] 

818.  Where  it  is  intended  to  give  the  husband  a  bare  life- 
rent, and  the  fee  to  the  children  to  be  bom  of  the 
marriage ;  How  may  the  destination  be  expressed  1 

To  the  husband  in  liferent  allenarly^  (or  alimentary*),  and  the 
children  of  the  marriage  in  fee ;  or  to  trustees  for  the  husband  in 
liferent,  and  the  children  of  the  marriage  in  fee.^ 

814.  Where  it  is  intended  to  give  the  wife  the  fee,  the  hus- 
band a  bare  liferent,  and  the  children  a  spes  succes- 
aionis  ;  How  may  the  destination  be  expressed  t 

To  the  husband  and  wife  in  conjunct  fee  and  liferent,  for  the 
husband's  liferent  use  allenarly,  and  to  the  heirs  of  the  marriage 
in  fee. 

810.  What  is  the  construction  of  a  destination  to  A  and  B, 
spouses,  in  liferent^  and  C,  their  son,  in  fee  1 

The  fee  is  in  C,  and  the  parents  have  a  liferent  only. 

816.  In  whom  is  the  fee,  under  a  destination  to  A  and  B, 
spouses,  in  liferent,  and  C,  their  son,  and  to  any  other 

1  Mftdden,  22iid  Feb.  1842,  4  D.         '  Gerran,  M.  4402  ;  Douglas,  9th 
749.(/)  March,  1811,  Home  178. 

*  Newlands,  M.  4289.(9)  «  Ewan,  10th  July,  1828,  6  S.  1125 ; 

EoBi,  22nd  June,  1847  (9  D.  1327). 


(/)  The  point  here  stated  was  not  decided  in  the  case  of  Madden.  In  this 
case  the  destination,  which  oooorred  in  a  feu-disposition,  was  to  the  husband 
and  wife,  and  the  longest  liver  of  them,  in  conjunct  fee  and  liferent,  and  to 
the  heirs  of  the  marriage,  whom  failing,  to  his  and  her  own  nearest  and  lawful 
heirs  or  assignees  whomsoever,  equally  between  them  in  fee.  The  husband 
predeceased,  and  there  were  no  surviving  children  of  the  marriage,  and  there- 
after the  wife  sold  the  subject,  conceiving  that  by  her  survivance  the  whole 
property  had  vested  in  her,  and  the  purchaser  having  objected  to  the 
suffidenoy  of  the  title,  it  was  held  that  she  was  not  sole  fiar ;  but  the  question 
whether  she  was  so  to  the  extent  of  one-half,  though  raised  was  not  dedded. 

(9)  See  also  Watherstone,  M.  4297. 
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children  who  shall  be  thereafler  pfooraated  equally 
among  them  in  feel 

The  fee  is  in  C,  for  behoof  of  himself  and  of  the  children  after- 
wards bom,  if  any  shall  exist.^ 

817.  Where  a  snm  of  money  is  assigned  by  the  wife  in  tocher 

to  her  husband  in  conjunct  fee  and  liferent,  and  the 
bairns  of  the  marriage,  whom  failing,  to  the  wife's 
heirs ;  Who  is  fiar  1 

The  husband  is  fiar ;  on  the  principle  that  whatever  is  given  as 
tocher  is  the  property  of  the  husband,  and  here  the  wife's  heizs  are 
only  8ubstitute& 

818.  Under  a  destination  by  a  husband  to  himself  and  his 

wife,  and  the  longest  liver,  in  conjunct  fee  and  life 
rent,  for  the  wife's  liferent  use  allenarly,  and  their  son 
Tiominatim  in  fee ;  What  are  the  rights  of  the  husband 
and  son? 

The  husband  is  fiar,  and  the  son  is  only  a  substitute,  it  being 
held  that  the  destination  imports  a  continuance  of  the  fee  in  the 
£ather.'(/*) 

^  Dykee,  8rd  June,  1818,  F.C.  >  Wikon,  14eh  Dee.  1819,  F.C. 

{h)  The  point  involved  in  Wilson,  died,  had  been  previooaly  decided  in  the 
case  of  Napier,  BC.  15418  and  16461,  and  H.  of  L.,  11th  Maroh,  1765  ;  Paton's 
Appeal  Caaea,  iL  108.  Here  the  Connteaa  of  Findlater  execnted  an  entail  "  in 
favour  of  ua,  the  said  Counteas  and  the  said  James,  Earl  of  Findlator,  onr 
aaid  husband,  and  longest  liver  of  ua  two,  in  liferent  and  conjunct  fee,  and  for 
the  said  Earl,  his  liferent  use  allenarly,  and  to  Jamea  Livingstone  of  Bedlormie, 
and  the  hdra-male  lawfully  to  be  procreated  of  his  body,  whom  failing,  to  his 
other  heirs-male,"  Ac.  James  Livingstone  took  inf^ftment  on  the  deed, 
without  service,  and  sold  the  lands.  Li  the  reduction  of  a  second  purohaaer'a 
title,  the  Court  found  **  that  a  general  service  was  neceasazy  to  Jamea  Living- 
stone in  order  to  cany  right  to  the  Countess's  tailse,  and  therefore  find  that 
Jamea  Livingstone's  baae  infeftment,  1706,  and  the  charter/*  ftc.,  "piooeedKng 
without  the  aaid  general  aervice,  were  ineffectual,  and  did  not  vest  the 
property  of  the  lands  in  him."  The  same  judgment  was  given,  Gordan,  23rd 
Feb.  1791,  F.C,  where  the  destination  was  to  the  entailer  and  D.  M'CuUocfa, 
his  only  son,  and  it  was  found  that  he  required  a  service^  and  did  not  succeed 
as  institute.  The  reason,  however,  stated  in  the  answer,  though  in  itself 
correct,  does  not  apply  to  Wilson  (cited).  In  that  case  there  was  no  oon- 
tinuance  of  the  fee  in  Uie  father,  the  destination  having  been  in  a  disposltioQ 
taken  by  him. 
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819.  Where  it  is  intended  to  give  the  fee  to  the  survivor  of 

the  spouBes,  and  to  exclude  the  husband's  power  of 
diBposal ;  How  may  the  destination  be  exprened) 

To  A  and  B  in  conjunct  liferent,  for  their  liferent  use  alien- 
arly,  and  to  the  survivor  of  them,  and  the  heirs  of  the  survivor, 
in  fee. 

820.  What  is  the  effect  of  a  conveyance  to  a  parent  in  life- 

rent^ and  his  son  naminatim  in  fee,  the  father  having 
power  to  sell  or  burden  ? 

The  father  is  virtually  the  fiar ;  yet  on  his  death  the  nominal 
fee  in  the  son  becomes  absolute,  without  the  necessity  of  a  ser- 
vice.'(») 

821.  What  is  the  construction  of  a  destination  to  a  parent  in 

liferent  allenarly,  and  to  his  children  to  be  bom  in 
fee,  with  power  to  the  parent  (1)  to  sell  and  dispone ; 
or  (2)  to  burden  for  provisions  to  younger  children  1 

(1)  Under  the  above  destination,  with  power  to  the  parent  to 
sell  and  dispone,  the  parent  is  fiar;'(^)   (2)  but  where  he  has 

^  Wilwn,  14th  Deo.  1819,  F.C. ;         *  Enk.  8,  8,  86 ;  Wflacm,  mipra, 
M<GowMi,  16th  Nov.  1822,  2  S.  21 ; 
M'lAMtt,  6  B.S.  444. 


(t)  The  nile  is  m  here  etaled,  and  an  opinion  to  the  same  effeot  waa  ex- 
prened  in  Wilson  (dted) ;  but  under  the  deed  referred  to  in  that  oaae  (which 
ifl  the  one  qnoted,  iupra,  p.  880,  note  2),  the  father  was  absolute  fiar  by  the 
destination,  and  accordingly  it  was  held  that  a  service  by  the  son  was  necessaiy , 
and  for  want  of  it  a  disposition  by  him  was  found  ineffectual.  In  M'Gowan, 
(dted)  the  deed  oonfenred  a  base  liferent,  for  liferent  use  allenarly,  with  power 
to  burden  with  prorisbns  to  younger  children ;  and  M'Lean  (dted)  relates  to 
an  entirdy  different  matter. 

(h)  A,  by  contract  of  marriage^  disponed  "  to  himself  in  liferent^  for  his 
liferent  use  allenarly,  and  the  diildren  or  hafans  of  the  marriage"  "Ux  fee," 
but  with  reserved  power,  mUr  aUa,  to  seU  and  dispose  of  the  lands.  Infeftment 
followed  in  favour  of  A  in  the  above  terms,  but  not  in  favour  of  the  children 
noMcUuru  He  thereafter  granted  a  trust-deed  for  behoof  of  creditors,  and  In  a 
question  between  the  trustees  and  the  only  diild  of  the  marxisge^  who  claimed 
the  fee,  the  trustees  were  preferred ;  but  aooawling  to  the  report,  **  in  respect 
that  the  sasine  taken  on  the  marriage-contract  was  not  so  expressed  as  to  divest 
A  of  the  fee ;  **  Falconer,  20th  Jan.  1825,  S  S.  466.    The  opinion  founded  on 
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power  to  brnden  far  prorisians  to  younger  dukheii  onl j,  ha  hai 
a  base  liferent^  with  a  fidndaiy  fee  far  the  chfldreiL^Q  [See 
Don^aa,  8  MT.  374 ;  Snell,  10  M'P.  745.] 

822.  A  fand  waa  destiiied  to  A  in  liferent  allenariy,  and  to 
hia  children  in  fee,  bat  with  power  to  A,  ''if  he  shonld 
have(m)  no  children,  to  bequeath,  aettie,  and  dispone, 
mortis  cau$ap  the  whole  fond.  A,  who  did  not  ezer- 
ciae  the  power,(m)  had  two  children,  one  of  whom 
predeceaaed,  and  the  other  annrived  him ;  to  whom  did 
the  fiind  belong  on  A'a  death  t 

The  fond  belonged  to  the  anviying  diild,  to  the  exdnaion  of 
the  heira  of  the  predeoeaaer ;  becanae,  in  oonaequence  of  the  power 
of  diapoeal,  the  fund  did  not  rest  in  the  children  during  A's  life- 
time.* 

(See  Bondi  of  PkOYlrioii,  L^gadet,  Service.) 


1  M<GowMi,  16Ui  Nov.  1822,  2  a         *  Bobertson,  28th  liay,  1858,  20 
2L  D.  089. 


thb  oiM  wai  that,  though  the  children  are  na»atm%  inf eftment  ahoiild  be  givoi 
to  them  on  the  deed  (the  competency  of  which  had  been  eometimee  doabted), 
otherwiae  the  fee  will  remain  with  the  grantor,  subject  to  hia  debta  and  deeds. 
See  Mora's  Notes,  pp.  212-218.  The  effect  attribated  to  such  infeftment  waa 
that,  while  it  divested  the  father  of  the  fee  under  the  former  investiture,  it 
vested  him  with  a  fiduciary  fee  for  behoof  of  the  children ;  and  the  principle 
was  fully  recognised  in  Houlditch,  9th  June,  1847,  9  D.  1204,  though  from  the 
way  in  which  sasine  was  given  (being  limited  to  the  falher^s  liferent  right,  with- 
out any  mention  of  the  fee  to  the  children),  the  deed  was  found  to  be  ineffectual 
against  creditors  of  the  father. 

(I)  The  law  is  as  here  stated  ;  but  under  a  destination  to  %  parent  in  life* 
rent  and  his  ckHd^ren  in  fee,  any  reserved  power  should  be  one  of  division  rather 
than  to  burden  in  favour  of  younger  children,  because  there  all  the  childrMi 
have  an  equal  right  to  share  in  the  succession ;  Hay,  17th  Feb.  1668,  M.  12889 ; 
Kinloch,  21st  Jan.  1678,  M.  12841.  But  in  the  case  of  MKSIowan  (dted)  the 
destination  was  to  the  disponer's  daughter  "  In  liferent,  for  her  liferent  use 
allenarly,  and  after  her  decease  to  the  heirs  of  her  body  in  fee,"  with  power 
to  burden,  as  mentioned  in  the  answer ;  and  the  judgment  went  on  other 
grounds. 

(m)  In  Bobertson  (dted)  the  power  was  contingent  on  A*s  *^Utmng**  no 
children,  and  though  its  existence  suspended  the  vesting,  It  could  not  have  been 
^eetuaUy  exercised. 
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n.  CONTRACT  OF  MARRIAGE. 
(1.)  Legal  Eights. 

823.  What  is  the  rule  of  division  of  a  person's  moveable 

estate  who  has  died  intestate,  leaving  a  widow  and 
children;  or  leaving  a  widow  without  children;  or 
leaving  children^  his  wife  having  predeceased  him  f 

(1.)  If  there  be  a  widow  and  children,  the  division  is  tripartite ; 
a  third  going  to  the  widow  as  jus  relictas^  a  third  to  the  children 
as  legitime  and  a  third  going  also  to  the  children  as  their  father's 
next  of  kin,  called  dectcPs  part, 

(2.)  If  there  be  a  widow  but  no  children,  the  division  is  bipar- 
tite ;  one-half  going  to  the  widow  as  jus  rdictCB,  and  the  other  to 
the  next  of  kin  as  dead's  part. 

(3.)  If  there  be  children,  and  the  wife  have  predeceased,  the 
whole  goes  to  the  children ;  one-half  being  legitim,  and  the  other 
dead's  part.^ 

824.  How  were  the  goods  in  communion  divided  before  the 

passing  of  the  Intestate  Moveable  Succession  Act, 
1855,  on  the  predecease  of  the  wife,  if  there  were  issue, 
or  if  there  were  no  issue  of  the  marriage ;  and  what 
alteration  on  the  legal  rights  of  the  parties  was  intro- 
duced hy  that  statute? 

(1.)  If  there  were  children  of  the  marriage,  they  were  entitled 
to  a  third  of  the  goods  in  communion,  exigible  at  their  majority, 
as  their  mother's  next  of  kin,  the  other  two-thirds  remaining  with 
the  husband. 

(2.)  If  there  were  no  children,  the  wife's  next  of  kin  were  en- 
titled to  a  half,  the  other  belonging  to  the  husband.' 

(3.)  By  the  Intestate  Moveable  Succession  Act  it  is  enacted 
that  *'  where  a  wife  shall  predecease  her  husband,  the  next  of  kin, 
executors,  or  other  representatives  of  such  wife,  whether  testate  or 
intestate,  shall  have  no  right  to  any  share  of  the  goods  in  com- 
munion, nor  shall  any  legacy,  or  bequest,  or  testamentary  disposi- 

1  Enk.  8,  9, 19  d  teq. ;  Bell's  *  Enk.  and  Bell's  Prln.  ut  tupni. 

Prin.  1679  et  teq. 
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(don  thereof  by  such  wife  affect  or  attach  to  the  said  goods  or  any 
portion  thereof.''^ 

825.  What  is  the  rule  of  division  of  a  poison's  moveable 

estate,  dying  unmamed,  and  survived  by  his  father 
and  a  brother  t 

The  father  is  entitled  to  one-half,  and  the  brother  to  the 
other.' 

826.  What  is  the  rule  of  division  of  an  intestate  succession, 

consisting  of  moveables,  and  amounting,  after  pay- 
ment of  debts,  &c.,  to  £1200,  the  intestate  having 
been  predeceased  by  his  father,  but  survived  by  his 
widow,  his  mother,  two  brothers,  and  two  nephews, 
sons  of  a  predeceasing  brother  t 

The  intestate's  widow  is  entitled  to  ono>half  as  jm  rMctas^  be- 
ing £600 ;  his  mother  to  ono-third  of  the  free  moveable^  estate  on 
which  the  deceased  might  have  tested,  being  £200 ;  his  two  brothers 
to  £133,  6s.  8d.  each,  as  the  deceased's  next  of  kin ;  and  his  two 
nephews  to  £66,  13s.  4d.  each,  as  representing  their  parent^  and 
in  right  of  the  share  to  which  he  would  hav6  been  entitled  if  he 
had  survived  the  intestate.'    [Turner,  8  M<P.  222.] 

827.  What  is  the  rule  of  division  of  an  intestate  moveable 

succession,  the  deceased  having  been  survived  by  his 
widow,  a  son,  and  a  granda6n  by  a  predeceasing  sonf 

The  widow  is  entitled  to  one-third  as  jua  rdictm;  the  son  is 
entitled  to  a  third  as  legitim,  and  to  one-half  of  the  remaining 
third,  being  dead's  part;  and  the  grandchild  takes  only  the  other 
half  of  the  dead's  part,  as  representing  his  parent;  there  being  no 
representation  in  r^ard  to  l^tim. 

828.  What  is  meant  by  coUationt 

Collation  is  the  right  competent  to  the  heir  in  heritage,  who 
is  also  one  of  the  next  of  kin,  to  renounce  his  exclusive  right  to 
the  heritage,  and  to  insist  for  an  equal  share  of  the  whole  heritable 
and  moveable  succession  with  the  other  next  of  kin.^    The  right 

1 18  Vict  c  28,  i  6.  >  18  Vict  c  28,  §§  1,  4. 

•  Ibid.  §  8.  «  Bnk.  8,  9,  8. 
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is  extended  by  the  Intestate  Moveable  Saooesslon  Act  to  the  issue 
of  the  predeceasing  heir/ 

829.  Where  a  person  predeceasing  would  have  been  his 

father's  heir  in  heritage,  and  the  eldest  son  of  such 
person  refuses  to  collate;  Have  his  brothers  and 
sisters  right  to  any  share  of  the  moveable  estate  of 
their  grandfather  1 

They  have  right  to  a  share  of  their  grandfiftther's  moveable 
estate  equal  in  amount  to  the  excess  in  value  over  the  value  of  the 
heritage  of  such  share  of  the  whole  estate  heritable  and  moveable, 
as  their  predeceasing  parent,  had  he  survived  the  intestate,  would 
have  taken  on  collation.' 

830.  What  is  terce ;  and  from  what  subjects  is  it  excluded) 

Terce  is  a  liferent  provided  by  law  to  a  widow,  who  has  not 
accepted  of  a  conventional  provision,(m)  of  a  third  part  of  the  hus- 
band's heritable  estate  in  which  he  was  feudally  vested  at  the 
time  of  his  deatL  It  is  not  due  from  subjects  (1)  to  which 
the  husband  had  only  a  personal  right,  unless  there  has  been  in- 
excusable delay  on  his  part  to  complete  a  feudal  title  ;(n)  (2)  bur- 
dens by  reservation ;  (3)  superiorities  and  feu-duties  ;(o)  (4)  rever- 
sions ;  (5)  patronage ;  (6)  minerals ;  (7)  leases ;  (8)  teinds,  unless 
there  is  infeftment  of  the  teinds  by  erection ;  (9)  subjects  held  bur- 
gage ;{p)  but  it  is  due  from  tenements  within  the  burgh  held  feu.'(r) 

1 18  Yict.  c.  28,  §  2.  >  Enk.   2,   9.   44  et  »eq. ;    Bell's 

*  Ibid.  Prin.  1598 ;  More's  Notes,  218. 

(f»)  Terce  may  be  reserved  although  there  is  a  conventioiial  provisioii ;  and 
wherever  it  appears  that  it  was  not  intended  to  be  excluded,  the  right  subsists. 

(n)  The  opposite  of  this  found,  Carruthers,  M.  2252  and  15846.  The  report 
beam  (226S)  "that  it  would  be  too  arbitrary  to  go  upon  presumption  and 
designs  that  he  lay  out,  of  purpose  to  deprive  her,  and  it  was  much  safer  to 
hold  by  the  rule,"  that  the  husband's  sasine  is  the  measure  of  the  teroe. 

(o)  Where  a  husband  shortly  before  his  death  feued  out  the  greater  part  of 
his  estate  by  a  single  transaction,  at  a  feu-duty  greatly  exceeding  its  agricul- 
tural rent,  it  was  held  that  the  widow's  right  of  terce  did  not  extend  to  the  feu- 
duties,  but  only  to  the  rent  of  the  land  unf eued )  but  considerable  doubt  was 
expressed,  particularly  by  Lord  Moncreiff ;  Nisbet,  24th  Feb.  1885,  13  S.  517. 

(p)  This  is  now  altered  by  24  &  25  Vict,  a  86,  §  12,  which  provides  that 
"  the  widow  of  any  person  who  shall,  after  the  passing  of  this  Act,  die  infeft 
in  property  held  by  burgage  tenure,  shall  be  entitled  to  terce  therefrom." 

(r)  Terce  formerly  was  due  only  where  the  marriage  subsisted  for  a  year 

2c 
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831.  A  party  took  a  conyeyanoe  of  feudal  subjects  to  himself 

in  liferent,  with  power  to  sell  and  dispone,  and  to  his 
son  and  his  heirs  in  fee,  and  sasine  followed  accord- 
ingly. The  son  predeceased  his  father,  who  after- 
wards disponed  the  lands  to  his  grandson ;  Had  the 
son's  widow  a  teroe  ?    State  the  reason. 

No ;  because  the  substantial  right  of  fee  did  not  belong  to  the 
son  at  the  time  of  his  death,  but  to  his  father  in  virtue  of  the  power 
to  sell  and  dispone.' 

832.  Do  burdens  by  reservation  affect  the  teroe  1 

(1)  Terce  does  not  appear  to  be  due  out  of  burdens  by  reser- 
vation in  favour  of  the  husband.  (2)  Real  burdens  by  reservation, 
in  the  husband's  title,  restrict  the  terce.' 

838.  An  heritable  proprietor  granted  an  absolute  conveyance, 
on  which  iafeftment  followed,  but  qualified  by  a 
personal  back-bond;  Was  his  widow's  terce  thereby 
excluded  1 

The  sums  covered  by  the  security  will  diminish  pro  tanio 
the  amount  of  the  teroe,  but  it  will  not  be  excluded  as  to  the 
reversion.*(^) 

884.  Where  the  husband's  infeftment  is  liable  to  be  set  aside 


1  Grunmhig,  M.  15854.  >  Bartlet,  21st  Feb.  1811,  and  27th 

•  BeU'B  Prin.  1598, 1600.  Nov.  1812,  F.C.(f) 


and  day  or  produced  a  living  child ;  but  by  18  Vict  o.  23,  §  7,  it  ia  enacted 
that  '*  Where  a  mairiage  ihall  be  dinolved  before  the  lapse  of  a  year  and  day 
from  its  date  by  the  death  of  one  of  the  spouses,  the  whole  rights  of  the  survivw, 
and  of  the  representatives  of  the  predeceaser,  shall  be  the  same  as  if  the  mar- 
riage had  subsisted  for  the  period  aforesaid."  These  terms  seem  broad  enoogh 
to  include  the  right  of  teroe,  unless,  as  is  probably  the  case,  they  are  to  be  re- 
stricted by  the  object  of  the  Act,  which  is,  "To  alter  the  law  of  intestate 
moveable  succession." 

(i)  In  Bartlet  the  question  was  raised  whether,  the  lands  having  been  sold, 
the  widow  was  entitled  to  a  third  of  the  amount  of  the  rents,  or  of  the  interest 
on  the  price ;  but  the  judgment  is  not  reported. 

(t)  Sums  advanced,  though  after  the  date  of  the  backbond,  will  diminish 
the  teroe  ;  Bartlet,  tupra,  note  1. 
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on  the  ground  of  informality,  Will  it  be  soffident  to 
support  the  widow's  claim  to  terce  in  a  question  with 
the  heir  f    State  the  reason. 

Tes ;  the  reason  being  that,  as  the  husband  could  not  have 
jbjected  to  the  invalidity  of  his  own  sasine,  no  such  objection  is 
competent  to  his  heir.^ 

836.  How  may  terce  be  excluded  f 

(1)  By  the  wife's  acceptance  of  a  conventional  provision,  or 
by  ronunciation  in  an  antenuptial  marriage-contract ;  (2)  by  all 
bona  fids  transferences  of  the  fee,  feudally  completed  before  the 
husband's  death  ;  (3)  by  an  express  clause  in  a  deed  of  entail. ^(a;) 
[Hay  Newton,  8  MT.,  H.  of  L.  66.] 

836.  What  aro  the  measures  for  making  the  terce  effectual  % 

(1)  Service  to  the  terce,  which  gives  the  widow  a  right  of 
possession  jE>ro  indwiso ;  and  (2)  kenning,  by  which  the  subjects 
aro  divided  between  the  widow  and  the  heir,  and  the  former 
acquires  a  proper  right  of  liferont  in  her  third.* 

837.  What  is  lesser  terce  ? 

Lesser  teroe  is  that  which  is  due  out  of  lands  already  burdened 
with  a  prior  terce,  and  consists  of  a  third  of  the  romaining 
two-thirds  of  the  ronts,  to  be  increased  to  the  full  extent  on  the 
death  of  the  first  teroer.^ 

838.  What  is  the  right  of  courtesy ;  and  on  what  contingen- 

cies does  it  depend  ? 

Courtesy  is  a  husband's  right  of  liferent  of  his  wife's  heritable 
estate  after  her  death.  It  depends  on  these  contingencies  : — (1) 
that  thero  shall  have  been  a  child  bom  of  the  marriage,  heard  to 

iRoM,   M.   App.    "Teroe,"   No.         >Enk.2,  9,  50. 
l.(ic)  «  Enk.  2,  9,  47. 

*  BeU'B  Mil  1600 ;  DufTe  Feud. 
Gout.  406.  

(«)  Obterve—TbiB  citte  ia  No.  1  of  Part  I,  of  the  Appendix,  as  there  m  an 
error  in  the  printing  in  the  DictionMy. 
{x)  So  found,  Gibson,  M.  14869. 
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cry ;  (2)  that  the  child  shall  be  the  wife's  heir  ;{y)  (3)  that  the  sab- 
jects  shall  have  been  acquired  by  the  wife  by  saccessiony  as  heir 
of  line,  tailzie,  or  provision ;(«)  (4)  that  the  wife  shall  have  been 
feudally  vested  at  the  time  of  her  death.^(a)  [Courteefy  extends — 
(1)  to  lands  in  which  the  wife  died  infeft  as  heiress  of  entail  in 
possession,  unless  expressly  excluded  by  the  entail ;  (2)  to  burgage 
subjects;  (3)  to  superiorities j  (4)  but  not  to  lands  held  by 
trustees  for  behoof  of  the  wife ;  Lord  Clinton,  8  MT.  370.] 

839.  Do  arrears  of  terce  or  courtesy  transmit  to  heirs  % 

(1)  If  the  widow  has  been  served  to  her  terce,  arrears  transmit 
to  her  representatives.  It  has  been  held  that,  without  service, 
arrears  do  not  transmit;*  but  the  decision  is  thought  to  be  of 
doubtful  authority.'(&)  (2)  Arrears  of  courtesy  are  not  demand- 
able  by  the  husband's  heir.* 

(2.)  Conventional  Provisions. 

840.  What  are  the  leading  objecta  of  the  antenuptial  contract 

of  marriage  1 

The  settlement  of  provisions  to  the  wife  and  children;  the 
securing  of  these  provisions  against  the  consequences  of  the 

1  Enk.  2,  9,  52 ;  BeU's  Prin.  1605.  *  Enk.  2,  9,  65 ;   MacauUy,   M. 

>  M'Leiflh,  2nd  Feb.  1826,  4  S.  485.      8112. 
*  More'a  Notes,  218. 


(y)  Or,  if  deadi  would  have  been  her  heir  bad  he  Bondved.  It  is  not  dne 
to  a  second  hiuband  if  there  be  an  heir  of  the  first  maniage ;  Darleith,  BL 
8118. 

(z)  Courtesy  is  due  where,  though  the  wife  takes  the  lands  as  disponee,  she 
was  iUioquin  tuecestura;  Primrose,  M.  voce  "Courtesy,"  App.  No.  1. 

(a)  Courtesy  is  not  excluded  in  respect  of  alleged  nullities  in  wife's  sasine, 
the  same  "  not  having  been  quarrelled  in  her  lifetime ;  *'  Hamilton,  M.  8117. 
It  was  in  one  case  held  not  to  be  due  from  burgage  subjects ;  Gordon,  M. 
3116  ;  but  Erskine  (2,  9,  54)  denies  this,  and  says  the  ground  of  the  judgment 
was  that  the  subject  had  been  acquired  Htulo  iingulari.  Courtesy  differs  from 
terce  in  this  respect,  that  while  terce  is  diminished  only  by  debts  and  bordens 
completed  by  infeftment,  courtesy  is  accompanied  by  a  general  liability  to  that 
extent  for  all  the  wife's  debts,  but  with  relief  against  the  executor  for  such  of 
them  as  are  personal ;  Monteith,  M.  8117  ;  Bell,  i  60  ;  More*8  Notes,  219. 

(h)  The  principle  of  the  decision  in  M'Leish,  cited,  is  laid  down.  Stair  2,  6, 
13,  14,  and  15  ;  and  Enk.  2,  9,  50. 
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husband's  insolvency;  the  limitation  of  the  legal  rights  of  the 
wife  and  children ;  and  the  disposal  of  the  wife's  property. 

841.  Where  the  husband  has  bound  himself  for  an  annuity 

to  the  wife,  payable  after  his  death,  What  is  the  effect 
of  the  provision  on  the  husband's  bankruptcy? 

Such  an  obligation  confers  on  the  wife  a  jv^  creditij  and  she  is 
entitled  to  be  ranked  upon  her  husband's  estate,  and  to  draw  a 
dividend  corresponding  to  the  value  of  the  contingent  annuity.^(c) 

842.  Where  a  fund  has  been  conveyed  in  the  contract ;  for 

behoof  of  the  wife,  exclusive  of  the  jtis  mariti  ;  Does 
that  assignation  require  to  be  intimated,  to  exclude 
the  husband's  creditors  1 

Such  an  assignation  does  not  require  to  be  intimated  to  exclude 
the  husband's  creditors  ;  because  they  are  not  entitled  to  rely  on 
their  debtor  having  married  without  a  contract,  and  so  to  have 
acquired  the  common  law  rights  of  a  husband  over  his  wife's 
fortune.  "(<f) 

843.  Where  bank  shares  are  bought  with  the  wife's  funds, 

and  the  transfer  taken  to  her  husband  and  herself; 
Can  the  bank  retain  the  shares  for  a  debt  due  by  the 
husband  ? 

No ;  because  the  investment  of  the  wife's  funds  in  the  joint 
names  of  the  husband  and  wife  is  notice  to  the  bank  that  she  has 
a  separate  and  independent  interest,  and  that  the  fund  is  not  the 
absolute  property  of  the  husband.' 

^  Menzies  Lect.  429  (445).  >  Gairdners,  22nd  June,  1815,  F.C. 

«  RoUo,  28th  Nov.  1832,  US.  132. 


(c)  If  there  U  a  sequestration,  the  valuation  is  made  by  the  sheriff  or 
trustee  ;  19  &  20  Vict.  c.  79,  §  54. 

(d)  An  opinion  to  the  effioct  here  stated  was  expressed  in  Rollo  (cited),  and 
where,  as  was  there  the  case,  the  conveyance  is  by  tiie  u»/e,  the  principle  is  plain 
enough  ;  but  if  the  conveyance  were  by  the  husband^  the  result  would  probably 
be  different.  The  real  question,  however,  was  as  to  the  import  of  the  destina- 
tion in  the  contract,  which  was  substantially  the  same  as  that  in  Watherstone 
{suprctf  note  {g),  p.  879),  and  it  was  held  that  the  husband  had  a  mere  liferent. 
The  conveyance  was  to  the  wife  herself  and  her  husband,  and  was  practically  a 
trust  for  themselves  and  their  children.  Any  intimation  to  the  husband's 
creditors,  which  is  what  they  contended  for,  seems  hardly  intelb'gible. 
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844.  Where  furniture,  belonging  to  the  wife,  has  been  settled 

by  antenuptial  contract  for  her  behoof;  May  it  be 
poinded  for  the  husband's  debts  1 

(1)  Furniture  in  the  possession  of  the  husband,  though  settled 
by  die  contract  for  the  wife's  behoof,  may  be  poinded  for  the  hus- 
band's debts ;  because  all  moveables  are  presumed  to  belong  to  the 
husband ;  (2)  where  the  jus  mariti  is  excluded,  and  the  f  umitore  is 
inventoried  with  reference  to  the  contract,  the  husband's  creditors 
are  excluded ;  the  furniture  in  this  case  being  distinct  and  sepa* 
rate  from  the  husband's  property. ^(e)  (3)  Where  a  house,  and  the 
furniture  contained  in  it,  had  been  conveyed  by  a  stranger  to  an 
unmarried  woman,  exclusive  of  the  jus  mariti  of  any  husband  she 
might  marry,  and  the  husband  whom  she  married  having  G6me  to 
reside  in  the  house,  it  was  held  that  the  furniture  was  not  attach- 
able by  his  creditors.'(/) 

845.  Where  a  special  fund  belonging  to  the  wife  has  been 

conveyed  in  the  contract  to  the  husband ;  May  reten- 
tion of  it  be  maintained  in  implement  of  the  obliga- 
tions in  her  favour) 

Retention  may  be  maintained  where  the  fund  has  been  specially 
destined  to  form  a  security  for  the  wife's  provisions,  or  has  been 

1  Macdonald,  M.  6848.  *  Yotmg,  26th  June,  1855, 17  D.  998. 


(e)  In  the  case  of  Macdonald,  cited,  there  was  no  inventozy,  the  conveyance 
was  to  truBteee,  who,  however,  never  took  posseaaion,  and  ihe  fonutnre  was 
found  liable  for  the  husband's  debts.  In  Campbell,  18th  June,  1848,  10  I). 
1280,  and  Brown,  19th  Deo.  1850, 13  D.  378,  there  were  inventories,  but  the 
contracts  were  held  to  be  mere  devices  to  protect  the  furniture  against  the 
husband's  creditors  while  securing  to  him  the  full  benefit  of  it,  and  the  deeds 
were  found  ineffectual.  Beyond  affording  facility  in  proving  the  identity  of 
the  articles,  which  (see  Young,  mprti,  note  2)  must  be  done  in  every  case,  there 
is  no  advantage  in  having  an  inventory.  The  only  rule  that  can  be  iMd  down 
seems  to  be,  that  in  order  to  make  a  settlement  of  furniture  on  a  wife  effectual* 
she  must  be  put,  or  left,  in  the  position  of  being  entitled  absolutely  to  dispose 
of  it  at  her  own  pleasure,  uncontrolled  by  her  husband,  or  the  settlement  mnst 
be  made  through  the  intervention  of  a  trust  with  the  same  absolute  power. 

(/)  The  exclusion,  however,  though  effectual  against  the  husband's  credit- 
ors, does  not  put  it  beyond  the  power  of  the  wife  to  convey  to  the  hnabaBd  ; 
per  Lord  Curriehill  and  Deas  in  Napier,  18th  Nov.  1864,  3  M'P.  57. 
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conveyed  under  an  obligation  to  lay  it  out  for  her  behoof.^     But 
it  is  otherwise  where  the  conyeyanoe  is  absolute.' 

846.  Where  the  tocher  has  not  been  paid ;  Is  the  husband 

bound  to  implement  the  wife's  provisions  1 

Yes ;  because  the  marriage  itself,  and  not  the  tocher,  is  the 
chief  consideration  for  the  provisions  settled  by  the  husband  on 
the  wifa»(/*) 

847.  A  sum  which  was  destined  in  a  marriage-contract  to 

the  wife,  in  case  of  no  child  of  the  marriage  surviving 
the  husband,  or  in  the  event  of  all  the  children  dying 
before  majority,  was  assigned  by  the  wife  during  the 
life  of  children  of  the  marriage,  all  of  whom  died  be- 
fore majority ;  Was  the  iund  effectually  assigned,  the 
wife  having  predeceased  the  survivor  of  the  children  1 

Yes;  because  this  destination  does  not  import  a  conditional 
institution  of  the  wife,  but  is  a  contingent  debt,  assignable  by 
the  wife,  and  due  to  her  assignee  after  her  own  death,  on  the 
condition  being  purified.' 

848.  What  is  embraced  under  a  provision  of  conquest? 

Everything  acquired  during  the  marriage  by  industry,  economy, 
purchase,  or  donation,  after  deducting  debts.  But  it  does  not  in- 
clude what  the  husband  succeeds  to  as  executor,  (t)  or  what  he 
acquires  by  legacy  or  by  loBJva  m(mti.^{k) 

849.  Does  a  provision  of  conquest  of  lands,  annuali'ents, 

goods,  and  gear,  include  bonds  for  sums  of  money  ? 

Such  a  provision  does  not  embrace  bonds,  unless  it  can  be 

^Haddington     Manofactory,     M.  >  Wightman,  M.  9201. 

9144.  «Enk.  3,  9,  9;  Burden,  Cr.  and 

>  GreenhlU,  24th  June,  1824,  3  S.  St.  214. 

169.(^)  ^  Enk.  3,  8,  43. 

iff)  See  alfio  BoRwell,  4th  Feb.  1846,  8  D.  430,  where  it  was  obeerved,  per 
Lord  FuUerton,  *«  that  the  rale  so  broadly  laid  down  by  Ezskine  '*  (8,  3,  86) 
*<  cannot  now  be  received  without  a  most  important  limitation.*' 

(A)  Unless  the  words  of  the  contract  bear  that  the  tocher  was  the  connder- 
ation ;  Wightman  (dted). 

(»)  Heir  or  executor. 

{k)  See  also  Diggens,  7th  March,  1865,  3  M*P.  609. 
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shown  that  they  were  granted  for  sums  or  moveables  acquired 
during  the  marriage.^ 

850.  How  maj  the  wife's  provisions  be  made  preferable  to 
the  claims  of  the  husband's  creditors  1 

(1)  By  prior  diligence;  (2)  by  a  conveyance  in  security;  (3) 
by  a  separate  investment  in  trust;  (4)  by  the  exclusion  in  the 
marriage-contract  of  the  jua  marUi  and  right  of  administration, 
the  fiind  being  clearly  distinguished  and  separate ;  (5)  by  declar- 
ing the  provisions  to  be  alimentary.'(^) 

861.  Does  the  acceptance  of  conventional  provisions  by  a 
wife^  after  her  husband's  death,  discharge  her  legal 
claims  1 

(1)  Acceptance  of  conventional  provisions  by  a  wife  discharges 
her  right  to  terce ;  *  but  it  does  not,  in  the  general  case,  discharge 
her  jus  relicUB,^  (2)  Where  the  provision  is  declared  to  be  in 
satisfaction  of  the  jvs  relictcs,  or  is  contained  in  a  mutual  settle- 
ment of  the  whole  estate,  heritable  and  moveable,  the  wife's 
acceptance  of  the  provision  will  discharge  her  legal  claim/  But  it 
has  been  held  that  a  discharge  of  the  jtis  relictas  was  not  implied 
by  the  wife's  acceptance  of  the  liferent  of  her  husband's  whole 
estate  under  a  deed  to  which  she  was  not  a  party.'^(n)     (3)  Ac- 

1  Robson,  M.  8050 ;  ErdcS,  3,80;  May,  1821,   1  S.  18;   FrMer,  17(h 

Ivory's  Note.  Dec.  1835, 14  &  174.(m) 

s  Duff  on   DeedB,   181 ;    Menzies  »  Riddel,  M.  6457 ;  Duff  on  Deeds, 

Lect  480  (446).  187. 

*  1681,  c.  10 1  Enk.  8,  9,  16.  '  Thomson,  8th  Dec.  1849,  12  D. 

^Ersk.  8,  9,  16;    Howden,   18th  276.  (n) 


(Q  The  case  here  contemplated  is  that  of  a  provision  payable  as  an  aliment- 
ary allowance  daring  the  husband's  lifetime,  which  will  give  the  wife  a  jvs 
eredUi,  but  not  per  se  a  prrferenoe. 

(m)  Fraser's  case  was  in  regard  to  rights  of  children,  not  of  wife,  and  re- 
ferred to  an  antenuptial  contract  of  marriage. 

(n)  In  Thomson's  case,  which  was  at  the  instance  of  the  wife's  represent- 
atives, the  question  here  stated  was  raised,  but  not  decided,  the  daim  having 
been  held  barred  by  tadtumity.  In  reference  to  marriage-contract  provisiona, 
Erakine  (8,  8,  80)  lays  down  the  opposite  rule,  adding,  "for  it  is  presumed  that 
the  liferent  of  the  whole  was  granted  in  full  satisfaction  of  her  jus  rdkUg,  and 
that  the  husband  had  no  intention  to  give  her  both  the  property  of  that  share 
to  which  she  is  entitled  by  law  and  the  liferent  of  the  rest"  (see  Young  and 
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oeptance  of  conventional  provisions  will  not  imply  a  discharge  of 
the  wife's  legal  claims,  if  she  is  in  ignorance  of  her  legal  rights, 
or  of  the  true  state  of  the  husband's  affitirs.^ 

852.  What  is  the  effect  of  a  discharge  by  a  child  of  his 

legitim  during  his  father's  life,  or  after  his  death,  as 
regards  the  other  children  and  their  father's  general 
disponee  ? 

(1)  A  renunciation  of  legitim  by  a  child,  during  his  father's 
life,  has  the  effect  of  increasing  the  legitim  fund(p)  falling  to  the 
children  who  have  not  renounced,  in  the  same  way  as  if  the 
renouucer  had  died  before  the  father.'  (2)  But  where  a  child 
renounces  or  discharges  his  legitim  after  his  father's  death,  such 
discharge  operates,  not  in  favour  of  the  children  claiming  legitim, 
but  in  favour  of  the  general  disponee ;  because  legitim  vests  on 
the  death  of  the  father,  and  the  shares  of  the  children,  claiming 
their  legal  rights,  had  become  fixed  before  the  child  accepting  the 
conventional  provision  (in  consideration  of  which  he  discharged 
his  legal  claims)  had  exercised  his  option.' 

853.  How  may  a  jus  crediti  be  conferred  on  the  children  for 

their  provisions] 

^  Hope,  17th  Dec.  1833, 12  S.  222;  *  Enk.  3,  9, 28 ;  Hog,  M.  8193  ;(r) 

R088,  3rd    Feb.    1843,    5    D.    488 ;  Panmoie,  28Ui  Feb.  1856, 18  D.  708. 

LandellB,  2nd  March,   1854,  16  D.  ^  Fisher,   16th   June,   1840,  2  D. 

715.(0)  1121. 


other  cases,  M.  6447  et  lej.).  The  presumption  here  referred  to,  though  it 
seems  equally  applicable  to  mortis  eauta  pcovisions,  does  not  in  that  case 
exclude  the  jiu  rdictcB,  but  there  the  principle  of  approbate  and  reprobate  comes 
into  operation.    See  Leighton,  Ist  Dec.  1852, 15  D.  126. 

MartU  eavMa  provisions  are  "  not  inconsistent  with,  but  corroborative  of,  the 
ju9  rdictcB,*^  and  the  widow's  acceptance  of  them  after  her  husband's  death 
does  not  make  a  bipartite  division  of  the  estate ;  Campbell's  Trs.,  15th  July, 
1862,  24  D.  1821.  See  also  Henderson,  M.  8187.  There  is  an  opposite  judg- 
ment, Andrews,  2nd  March,  1836, 14  S.  589  ;  but  it  was  overruled  in  Fisher, 
16th  June,  1840,  2  D.  1121,  and  Campbell's  Trs.,  supra. 

(o)See  also  Keith's  Trs.,  17th  July,  1857,  19  D.  1040;  Douglas,  30th 
June,  1859,  21  D.  1066. 

(p)  Or  rather  **  the  share  of  the  legitim  "  falling  to  them ;  its  amount  is  in 
every  case  either  a  half  or  a  third. 

(r)  Affirmed  7th  May,  1792,  3  Pat.  App.  247. 
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(1.)  The  proyisionB  most  take  effect,  or  be  capable  of  taking 
effect,  during  the  other's  life ; — as  where  they  are  payable  at  a 
term  certain,  or  any  other  period  which  may  arrive  during  the 
father's  life;  or  where  they  bear  interest  from  such  term  or 
period;  or 

(2.)  The  provisions  must  be  of  such  a  nature  as  to  place 
the  father  under  restraint; — as  where  he  is  taken  bound  not 
to  contract  debt  to  the  prejudice  of  the  children's  provisions; 
or 

(3.)  They  must  be  of  such  a  nature  as,  when  duly  carried  out^ 
the  father  will  be  divested ; — as  a  conveyance  of  a  particular  sub- 
ject to  himself  in  liferent  allenarly,  and  the  children  in  fee ;  or  a 
conveyance  to  trustees  for  behoof  of  himself  in  liferent,  and  the 
children  in  fee ;  or  an  obligation  to  give  the  children  inf eftment 
in  a  particular  subject  de  presently  or  at  a  fixed  period  which  may 
arrive  during  the  father^s  lifetima^ 

854.  How  may  a  preference  be  conferred  on  the  children 

for  their  provisions  in  competition  with  the  father's 
creditors) 

(1)  By  divesting  the  &ther  of  the  fee  by  infefbment  where  the 
provisions  consist  of  heritage ;  (2)  by  a  separate  investment  in 
trust ;  (3)  by  preferable  diligence  in  security  of  provisions,  under 
which  the  children  have  e^jus  credit%* 

855.  Does  the  acceptance  by  a  child  of  a  conventional  pro- 

vision exclude  his  l^tim  1 

(1)  When  the  provision  is  a  special  bequest,  the  presumption 
is  in  favour  of  the  child  having  right  to  it  over  and  above  the 
legal  provision,  since  otherwise  the  bequest  would  be  inoperative.' 
(2)  If  the  provision  is  contained  in  a  settlement  of  the  father's 
whole  estate,  heritable  and  moveable,  the  child  is  not  entitled  both 
to  the  provision  and  to  legitim,  for  if  he  accept  the  one,  he  is  held 

1  Enk.  8,  8,  40 ;  BeU's  Prin.  1985 ;  >  Enk.  3,  9,  23 ;    Howden»  18th 

DufTs  Fead.  Conv.  419;  Meiudes  May,  1821,  1  S.  18|  Smitli,  10th 
Lect.  646  (679).  June,  1829,  7  &  734 ;   Maodowml, 

*  Enk.  and  BeU,  supra,  lOih  July,  1833,  11  S.  952 ;  Fraaer, 

17th  Dec.  1885, 14  S.  174. 
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to  have  abandoned  the  other.^(^)  (3)  The  legitixn  will  be  discharged 
where  the  provision  accepted  has  a  condition  annexed  that  it  shall 
be  in  fidl  satisfaction  of  legitim.'  (4)  Acceptance  will  not  imply 
discharge  if  the  child  is  in  ignorance  of  his  legal  rights,  and  of  the 
true  state  of  his  father's  a&ir8'(u)  [Eappen,  1  R  1171]. 

856.  A  father  granted  a  provision  to  his  daughter  in  liferent 
allenarlj,  and  to  her  children  in  fee,  declaring  the 
same  to  be  in  lieu  of  legitim.  The  daughter  repudi- 
ated the  provision,  and  claimed  legitim;  Was  the 
right  of  her  children  to  the  fee  excluded  1 

1  Henderson,  M.  8191 ;  ColUer,  6th  >  Macgill,  M.  8179.;  Campbell,  M. 

JuTy,  1833, 11  S.  912.   See  Stevenson,      8187 ;  Begg,  M.  12851. 
7th  Dea  1838.(«)  >  Landells,  2nd  MatoIi,  1854, 16  D. 

715. 


{•)  Reported,  1  D.  181. 

{t)  The  role  is  not  quite  accurately  stated  here.  In  Howden  (cited,  page  304, 
note  8)  the  settlement  was  of  the  father's  whole  estate,  bat  it  was  held  that 
legitim  was  not  ezduded.  The  principle  seems  to  be,  that  where  the  settle- 
ment is  one  for  distribution  of  the  whole  estate  among  the  ehUdren,  any  one  of 
them  taking  legitim  must  give  up  his  provision  imder  the  deed. 

(t»)  The  case  of  Landells  (or  Selkirk)  referred  to  a  widow,  but  the  point  here 
stated  will  be  found  hi  Panmure,  21st  Nov.  1854, 17  D.  85 ;  Keith's  Trs.,  17th 
July,  1857,  19  D.  1040.    See  also  Douglas,  80th  June,  1859,  21  D.  1066. 

The  election  cannot  be  delayed  to  see  the  result  of  contingencies,  but  must 
be  made  so  soon  as  the  necessary  information  as  to  the  estate  is  got ;  Keith's 
Trs.,  supra;  unless  prevented  by  necessary  cause,  such  as  minority.  A,  by 
trust-disposition  and  settlement,  conveyed  his  whole  estate,  which,  so  far  as 
personal,  was  about  £5000,  to  trustees  for  behoof  of  his  spouse  in  liferent,  under 
burden  of  the  maintenance  and  education  of  the  children  of  their  marriage,  and 
for  behoof  the  children  in  fee,  equally  among  them,  the  shares  of  such  children 
not  to  vest  tiU  the  death  of  their  mother.  He  died,  survived  by  his  wife  and 
two  children.  The  trustees  were  named  tutors  and  curators  to  the  children, 
but  never  acted  in  that  capacity,  and  never  made  up  inventories  in  terms  of 
the  Act  1672,  c.  2.  They  paid  to  the  widow  the  whole  annual  income,  and  she 
maintained  and  educated  the  children,  one  of  whom  died  at  the  age  of  seven, 
and  the  other  at  the  age  of  nineteen,  after  having  married,  on  which  occasion 
the  mother  settled,  during  her  own  lifetime,  on  her  daughter  and  her  husband, 
and  their  children  successively,  an  annuity  of  £200.  Held,  after  the  daughter  s 
death,  that  the  representatives  of  her  and  her  brother  were  entitled  to  daim 
legitim,  and  that  the  daughter  and  her  husband  did  not,  by  acceptance  of  the 
marriage-contract  provision,  homologate  the  father's  settlement,  they  being  at 
the  time  ignorant  of  their  legal  rights;  Faterson,  kc  (Ritchie's  Trs.),  15th 
May,  1866,  4  M'P.  706. 
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No ;  it  having  been  held  ihat  the  repudiation  of  a  lifeient  ]hx>- 
viBion  granted  to  a  parent  does  not  affect  the  right  of  his  children 
to  the  fee.' (if)    [Jack,  6  R.  543.] 

857.  What  is  an  infeftment  in  locality;  and  what  is  the 
form  of  the  deed  bj  which  it  is  constitnted  1 

Locality  is  the  apportionment  of  certain  lands  to  the  wife  after 
her  husband's  death,  for  her  liferent  use,  under  which,  when  com- 
pleted, she  obtains  a  real  and  perfect  right  of  liferent^  not  restrict- 
able  by  a  subsequent  diminution  of  the  yearly  value  of  the  re- 
mainder of  the  estate.  It  is  constituted  by  an  obligation  in  the 
contract,  or  separately,  by  which  the  husband  provides  and  dis- 
pones the  lands  to  the  wife  in  liferent  (or  binds  himself  to  infeft 
the  wife  in  liferent)  after  his  decease,  to  be  holden  de  «e,  but 
subject  to  a  proportional  part  of  the  public  burdens ;  *  and  it  is 
completed  by  infeftment,  or  by  registration  of  the  deed,  with  a 
warrant  of  registration  thereon,  in  the  Register  of  Sasines. 

868.  When  it  ib  desired  to  make  the  wife's  provision  by 
locality  of  a  deBnite  amount;  How  may  this  be 
accomplished  ? 

(1)  By  introducing  a  clause  making  the  wife  accountable  to 
the  heir  for  the  surplus  of  the  rents  of  the  locality  lands  above  a 
certain  fixed  annuity ;  or  (2)  by  binding  the  wife  to  grant  a  tack 
of  the  locality  lands  to  the  heir  at  a  fixed  rent ; '  or  (3)  by  specify- 

1  Fisher,  24th  Nov.   1881,  10  S.          *  Jur.  St  L  199. 
55 ;   Collier,  6th  July,  1888,  11   S.          *  /6u2.  L  200. 
912.(«) 

{x)  Hftrvey's  Tn.,  30th  Jan.  1868,  1  MT.  845,  may  also  be  referred  to. 

(y)  Subject  to  any  diminution  oocasioned  by  the  parent  taking  l^tim. 
The  chtldren*8  right  emerges  on  the  death  of  the  parent,  and  the  liferent 
interest  falls  not  into  residue,  but  to  the  parties  whose  beneficial  interest  is 
diminished  by  the  election ;  Sindidr^s  Ezrs.,  11th  Dea  1852, 15  D.  212. 

A  conveyed  his  estate  to  trustees  for  payment  of  the  annual  income  to  his 
widow,  and  after  her  decease  to  B,  his  only  child,  during  her  lifetime^  exdusive 
of  the^tts  mariti,  declaring  the  provision  to  be  in  full  of  all  her  legal  daims, 
and  on  the  termination  of  the  liferents  to  make  over  the  trust-estate  to  his  own 
nearest  heirs,  or  to  any  person  or  persons  to  whom  he  should  destine  the  same 
by  any  writing.  He  executed  no  such  writing,  and  after  his  death  B  and  her 
huslxuid  claimed  legitim.  Held,  on  the  death  of  the  widow,  who  also  had  a 
power  of  disposal  under  the  deed,  which  she  did  not  exercise,  that  the  fee  of 
the  esUte  was  vested  in  B  ;  Balderston,  28id  Jan.  1857,  19  D.  298. 
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ing  a  minimum  annual  rent  of  the  locality  lands,  and  binding  the 
heir  to  make  up  the  amount  when  the  rental  sinks  below  it.(«) 

859.  Where  lands  have  been  conveyed  by  antenuptial  con- 

tract to  the  father  in  liferent^  and  the  heirs  of  the 
marriage  in  fee,  whom  failing,  the  heirs  whomsoever 
of  the  father ;  What  is  the  effect  of  alienations  by  the 
father  in  a  question  with  the  heir  of  the  marriage,  or 
with  the  heirs  whomsoever ) 
(1)  Gratuitous  alienations  are  reducible  at  the  instance  of  the 
heir  of  the  marriage,  as  con^a  fidem  tahvla/nmi  nupticUiumy  the 
father  being  under  an  implied  obligation  not  to  defeat  the  destina- 
tion in  the  marriage-contract  by  a  gratuitous  deed.^(a)     Onerous 
alienations  are  effectual ; '  but  if  the  father  sell  the  lands,  the  heir 
is  entitled  to  indemnification  from  his  separate  estate  or  funds, 
at  his  death,  to  the  amount  of  the  price  received. '(c)     (2)  The 
destination  being  gratuitous  as  regards  substitutes  called  after  the 
heirs  of  the  marriage^  all  alienations  by  the  fiaither,  whether  oner- 
ous or  gratuitous,  are  unchallengeable  by  the  heirs  whomsoever.^ 

860.  May  the  father  be  restrained  by  inhibition  from  making 

alienations  prejudicial  to  the  rights  of  the  children 
under  the  marriage-contract  1 
(1)  Where  the  children  have  a  jtis  crediti — as  where  the  pro- 
vision is  payable  during  their  father's  \iie,{d)  or  where  the  father 


1  Qrafaam,  M.  18010 ;  Ewen,  15th  '  BeU's  Prin.  1087  ;  E.  of  Wemyss, 

Jan.  1824,  2  S.  612.  28th  Feb.  1815,  F.C. ;  aff.(&) 

*  Enk.  8,  8,  89.  ^  Enk.  3,  8,  39  ;  Gndk,  4818. 

(z)  The  fint  of  these  plaoB  would  not  meet  the  ease  of  the  rents  falling 
below  the  annnity,  and  the  third  wonkl  not  meet  that  of  their  rising  above  the 
minimum,  but  a  combination  of  the  two  would  serve  these  purposes.  The 
efllcacy  of  the  seoond  might  depend  on  the  heir's  willingness  to  take  a  lease  at 
the  rent  named. 

(a)  It  may  be  observed  that  in  Graham  the  destination  to  the  husband  was 
not  in  liferent,  and  in  Ewen  there  was  no  destination,  but  an  obligation  by  the 
husband  in  favour  of  the  children ;  but  the  rule  is  correctly  stated 

(&)  6  Pat  890. 

(e)  The  claim  is  limited  as  here  stated,  and  does  not  extend  to  the  value  of 
the  estate  when  the  succession  opens. 

If  the  father  should  burden  the  estate  with  debt,  the  heir  would  have  a 
claim  of  relief  against  his  separate  estate ;  Cunningham,  20th  Dec.  1810,  F.C. 

{d)  Care  must  be  taken  in  framing  the  provision  to  secure  this  effect.    In 
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is  bound  to  infeft  the  children  at  a  particular  term,  or  la  bound 
not  to  contnu:t  debt  so  as  to  defeat  the  proTisions — ^they  may  pro- 
tect themselves  bj  inhibition ;  because  thej  are  proper  creditors 
of  the  Cftthery  and  as  sach  are  entitled  to  use  all  competent  dili* 
gence.*  (2)  Bat  where  they  have  merely  a  spes  miceetnonU — as 
where  the  provision  is  not  payable  till  alter  the  fiither's  death,(e) 
or  the  lands  are  destined  in  general  terms  to  the  heirs  of  the 
marriage — ^inhibition  is  ineffectual ;  for  although  that  diligence  is 
effectual  to  secure  a  valid  obligation,  it  cannot  extend  or  make 
valid  an  imperfect  obligation.' 

861.  Where  lands  are  disponed  to  a  parent  in  liferent  alien- 
arly,  and  the  heirs  of  the  marriage  in  fee ;  How  may 
a  real  right,  under  the  destination,  be  completed  t 

(1.)  Where  the  conveyance  contains  a  precept  of  sasine,  by 
inf eftment  in  the  predse  terms  of  the  destination,  to  the  parent 
in  liferent  allenarly,  and  the  heirs  of  the  marriage  in  fee.'(/) 

(2.)  By  expeding  and  recording  a  notarial  instrument  onder 
the  Titles  to  Land  Act,  Schedule  B  or  Schedule  K(g)  ia  terms  of 
the  destination.    [Now  the  Consolidation  Act,  1868,  Schedule  J.] 

(3.)  By  recording  the  conveyance  in  the  Kegister  of  SaaineBy 
with  a  warrant  of  registration  on  behalf  of  the  parent  in  liferent 
allenarly  and  the  heirs  of  the  marriage  in  fee,  to  be  signed  by  the 
parent  (A)  on  behalf  of  himself  and  for  the  heirs  of  the  mairiage. 

1  Enk.  8,    8,    40 ;    DoogUw,    M.  >  Newluid's  Cn.,  M.  4289 ;  Honl* 

12910.  ditoh,  9th  Jane^  1847,  9  D.  1204; 

*Enk.  8,  8,  89;  Gordoii,  M.  Bantow,  18th  Feb.  1858,  20  D. 
4898.  612.(/) 


one  oase,  though  the  prorinoiis  were  made  actually  pajaUe  at  majority  or 
marriage,  the  children  were  unable  to  compete  with  the  father's  orediton,  be- 
oauM  they  were  bo  expressed  as  to  prevent  their  proceeding  against  him ; 
Childien  of  MTavish,  18th  Nov.  1787,  M.  12922. 

{e)  But  in  this  case,  if  it  is  made  to  bear  interest  from  mairiage  or  majority, 
it  will  be  effectual ;  Crs.  of  Mackenae,  2nd  Feb.  1792,  H.  12924. 

(/)  In  Barstow,  sasine  was  given  to  the  vife  for  herself  and  children, 
though  the  precept  was  as  here  stated. 

{g)  Schedule  K,  being  applicable  only  to  parties  acquiring  right  to  unre- 
corded conveyances,  would  not  be  appropriate  here. 

{h)  A  warrant  signed  by  the  parent  would  probably  be  inept  He  would 
at  all  events  require  to  represent  himself  as  agaU,  which  may  peihaps  sol  be 
within  the  meaning  of  "agent "  in  the  Act  and  Schedule ;  but  there  seems  to 
be  no  difference  in  principle  between  a  person  acting  as  agent  in  the  sense  of 
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The  competency  of  the  kst  method,  however,  is  doubtful,  as  the 
Titles  Act  requires  the  subscription  of  the  person  on  whose  behalf 
the  deed  is  presented  for  r^;istration,  or  of  his  agent ;  a  require- 
ment which,  of  course,  cannot  be  satisfied  in  the  case  of  heirs 
tiaacituri, 

862.  A,  infeft  in  lands,  conveyed  them  in  his  antenuptial 

contract  to  himself  in  liferent  allenarly,  and  to  the 

heirs  of  the  marriage  in  fee,  and  sasine  followed  in 

favour  of  A  in  liferent  allenarly ;  A  having  become 

bankrupt,  what  right  had  his  trustee  in  the  lands  ) 

The  trustee  had  right  to  the  fee,  as  it  remained  vested  in  A  by 

the  original  title,  the  conveyance  in  the  marriage-contract  having 

been  feudalised  only  to  the  extent  of  a  bare  liferent  in  A,^(i) 

863.  Lands  were  conveyed  by  antenuptial  contract  to  a  parent 

in  liferent,  and  the  heirs  of  the  marriage  in  fee,  and 

infeftment   followed   accordingly    in   favour   of  the 

parent  and  the  heirs  of  the  marriage ;  Was  the  fee 

attachable  by  the  parent's  creditors  ? 

Tes;  because  under  the  destination  the  parent  is  fiar,  the 

heirs  of  the  marriage  having  merely  a  spea  auccesaionM  ;  and  as 

infeftment  does  not  amplify  the  children's  right,  it  can  give  them 

no  preference  which  is  not  theirs  by  the  destination.^ 

864.  What  is  the  construction  of  destinations  in  marriage- 

contracts  to  ''heirs  and  children  of  the  marriage," 
and  ''  bairns  and  children  of  the  marriage  "  1 
(1.)  Under  a  destination  to  '*  heirs  and  children  of  the  mar- 
riage," the  eldest  son  takes  the  heritage,  and  the  moveables  are 
divided  equally  among  the  younger  children.'(A;)     But  an  excep- 

^  Newland'8   Cxb.  and   Hoolditch,  >  Macdonal,  M.    12844  ;   Fatner- 

tupra,  p.  898,. note  8.  vice,  M.  2817. 

*  Fnlton,  Jan.  1811,  Hume,  583. 


the  Act  for  children  flofejium,  and  an  attorney  receiving  aarine  for  them,  bo 
that  there  would  not  be  the  same  objection  to  an  agent  signing  the  wanaat, 
though,  aa  it  would  probably  not  be  desired  to  record  the  whole  deed,  a  notarial 
instrument  would  be  the  most  oouTenient  f onn. 

(0  The  same  principle  had  been  recognised  in  Graham's  Gn.,  4th  July, 
1759,  M.  698L    See  also  Dundas,  28rd  Jan.  1828,  2  S.  145. 

(2;)  The  rule  is  as  here  stated,  but  the  settlement  was  in  Macdoual,  cited, 
altogether  of  moveables,  and  in  Fairservice  altogether  of  heritage.    In  a  prior 
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tion  obtains  in  the  case  of  burgage  subjects  of  small  value,  where 
the  destination  is  held  to  import  an  equal  interest  to  all  the 
children. '(Z) 

(2.)  Under  a  destination  to  the  '^  bairns  and  children  of  the 
marriage,"  the  whole  children  are  entitled  to  succeed  equally.' 

(3.)  It  is  said  that  a  provision  of  conquest  to  *'  heirs  and  bairns," 
imports  an  equal  right  in  all  the  children ; '  but  neither  Professor 
G.  J.  Bell^  nor  Professor  Menzies^  recognises  the  distinction. 

866.  The  fee  of  the  conquest  having  been  settled  upon  "  the 

children  of  the  marriage,"  with  a  power  of  division 

to  the  father,  and  the  titles  of  an  estate  subsequently 

acquired  having  been  taken   to  the  father,  and  his 

heirs  and  assignees;  Was  the  eldest  son  entitled  to 

the  estate,  to  the  exclusion  of  the  younger  children  1 

State  the  reason. 

No ;  because  a  destination  to  children  of  the  marriage  imports 

an  equal  right  to  the  whole,  and  the  taking  of  the  titles  of  the 

estate  to  the  father,  and  his  heirs  and  assignees  is  not  held  by 

implication  to  be  an  exercise  of  the  power  of  division  in  favour  of 

the  heir  at  law.* 

1  WatBon,  M.  986.  *  Bell's  Prin.  1977. 

s  Carnegie,   M.    12840;    Jaidine,  «  Mendes  Led  656  (689). 

22iid  Jan.  1850, 12  D.  504.  *  WilsonB,  14th  Jane,  1811,  Hume, 

>  Duffs  Feud.  Conv.  418  ;  Allar-      5S4.(m) 
dice,  12th  Feb.  1721,  Rob.  App.  899 ; 
Bankin,  M.  14981.       


oaae^  WilsonB,  M.  12845,  a  settlement  of  lands,  money,  and  oonqnest  on  "  the 
heirs  and  bairns**  of  the  marriage  was  held  to  give  an  equal  right  to  all  the 
children }  but  the  deed  contained  a  declaration  "  that  the  provisfons  above 
written,  conceived  in  favour  of  the  said  children,  shall  be  divided  and  pro- 
portioned among  them  as  the  said  Andrew  Wilson  shall  think  fitw*' 

(Z)  This  rule  seems  to  apply  only  to  tenements,  and  not  .to  lands  bM 
burgage ;  Dollar,  4th  Dec.  1792,  F.C.,  M.  18008.  Here  lands  so  held,  and 
worth  from  about  £70  to  £100  of  yearly  rent,  were  in  a  son's  marriage-contract 
disponed  by  his  father  "  to  him  and  his  wife  in  liferent,  and  to  ti^e  heirs  or 
children,  one  or  more,  lawfully  to  be  procreate  of  the  marriage^  in  fee  (as  ahall 
be  disposed  of  by  the  father  to  them)."  The  father  afterwards  disponed  the 
whole  to  the  eldest  son,  and  the  disposition  was  sustained  in  a  question  with 
the  other  children,  but  in  the  procuratoiy  the  words  "or  children**  were 
omitted,  and  the  ground  of  judgment  which  reversed  that  of  the  Lord  Ordinary 
does  not  appear. 

(m)  See  also  Jardine,  tupra,  note  2. 
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86&  Lands  were  conveyed  by  antenuptial  contract  to  the 
spouses  in  conjunct  fee  and  liferent^  and  the  heirs  of 
the  marriage  nascUuH;  and  the  father  granted  a 
gratuitous  conveyance  of  the  lands  to  his  eldest  son 
as  the  heir  of  the  marriage,  his  heirs  and  assignees ; 
Was  the  conveyance  effectual  to  exclude  the  second 
son  as  heir  of  the  marriage  at  his  father's  death, 
the  eldest  son,  who  predeceased  that  event,  having 
conveyed  the  lands  to  a  stranger  by  settlement  ? 

Yes;  it  being  within  the  flEither's  power  to  implement  the 
contract  by  granting  a  de  preserUi  absolute  conveyance  to  the 
existing  heir  of  the  marriage,  though  it  should  exclude  the  chance 
of  succession  of  the  other  children.^(n) 

867.  What  declaration  or  provision  ought  the  contract  to 
contain  in  order  to  exclude  the  heir  of  the  marriage 
from  discharging  in  favour  of  his  father  his  rights 
under  the  deed ) 

(1)  The  contract  may  contain  a  declaration  that  such  a  dis- 
charge should  be  void  and  of  no  effect  in  excluding  the  issue  of 
the  marriage  (other  than  the  grantor  of  the  discharge),  who,  under 
the  destination  in  the  contract,  should  be  entitled  to  succeed  to 
the  lands  on  the  death  of  the  husband ;  or  (2)  it  may  contain  a 
declaration  that  the  term  '^  heir  of  the  marriage,"  should  import 
the  person  possessing  that  character  on  the  death  of  the  husband, 
and  none  other ;  or  (3)  the  lands  may  be  destined  not  to  the  heirs 
of  the  marriage  generally,  but  to  the  eldest  son  or  heirs  of  the 
intended  marriage  alive  at  the  death  of  the  husband.' 

868.  Where  danger  is  apprehended  of  the  wife  being  induced 

1  Bell*8  Prin.  1970 ;  DnfTs  Fead.  *  DnfTB  Fead.  Gonv.  402 ;  Jxxr.  St. 

Gonv.  400  ;  Sandford  on  SnooeBrion,      i.  197. 
i.  247  ;  Tndl,  M.  12985. 


(a)  Under  marriage-contracts  the  heir  of  the  marriage  cannot  aaaign  his 
light  of  BUCoeiBion  to  a  third  party,  bo  as  to  make  the  assignation  effectual  in 
the  event  of  the  heir  predeceasing  his  father ;  Maconochie,  12th  Jan.  1780,  M. 
13040  ;  but  he  may  transact  with  his  father  and  discharge  his  right,  so  as  to 
bind  his  own  heirs,  though  he  should  die  before  his  father ;  Boutledge,  19th 
May,  1812,  F.C.;  aff.  2  Bligh,  692. 

2d 
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improperly  to  renounce  her  proviaionsi  how  may  this 
be  prevented  in  the  contract ) 

By  inserting  a  clause  declaring  that  it  shall  not  be  in  the 
power  of  the  wife  to  restrict,  discharge,  or  burden  her  provisions 
without  the  consent  of  certain  parties  named,  it  being  provided 
that  any  deed  granted  by  her  affecting  the  provisions  without 
such  consent  shall  be  void,  and  that  the  provisions  shall  subsist 
for  her  aliment  and  maintenance  as  if  no  such  deed  had  been 
granted.  (2)  Or  the  desired  object  may  be  accomplished  by  an 
antenuptial  trust,  which,  when  duly  constituted,  is  irrevocable.' 

869.  Is  it  necessary  to  declare  the  provisions  to  the  younger 

children  to  be  a  burden  on  the  estate  destined  to  the 
heirs  of  the  marriage  ? 

(1)  Where  the  father  is  not  divested  of  the  fee,  as  where  the 
destination  is  to  the  spouses  in  conjunct  fee  and  liferent^  and  the 
heirs  of  the  marriage,  it  is  unnecessary  to  declare  the  younger 
children's  provisions  to  be  a  burden  on  the  estate,  because  the 
provisions  are  equally  onerous  as  the  destination,  and  must  be 
paid  by  the  heir,  if  there  be  an  insufficiency  of  personal  estate. 
(2)  But  where  the  father  is  divested  of  the  fee,  or  haa  only  a 
fiduciary  fee,  the  younger  children's  provisions  must  be  declared 
in  the  contract  to  be  a  debt  against  the  heir  of  the  marriage  or 
the  estate.' 

870.  May  the  father  make  provisions  for  the  younger  children 

by  burdening  the  subjects  conveyed  to  the  heir,  or  by 
a  conveyance  of  part  of  the  subjects  themselves  f 

The  father  may  burden  the  subjects  with  rational  provisions 
to  the  younger  children,  where  no  provision  has  been  made  for 
them  in  the  contract ;  but  he  cannot  provide  for  them  by  a  direct 
conveyance  of  part  of  the  subjects,  as  that  would  be  an  alteration 
of  the  destination.' 

871.  Where  heritable  security  has  been  granted,  and  infeft- 

ment  taken  thereon,   for  antenuptial  provisions  to 
children,  payable  after  the  father's  death;  Can  the 

1  Jur.  St.  i.  209.  *  Brace,  M.    13086;    Dykes,  0th 

•  DufTe  Feud.  Conv.  417.  Feb,  1811,  F.C. 
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children  compete  with  the  father's  creditors  for  their 
provisions  f 

(1)  Where  the  provisions  are  not  payable  till  after  the  father's 
death,  the  children  have  no  jus  crediti,  and  cannot  compete  with 
the  father's  onerous  creditors,  although  heritable  security  haH 
been  granted  for  the  provisions,  (o)  on  the  principle  that  a  security 


(o)  The  doctrine  here  stated  is  in  conformity  with  Brown,  cited  {infra 
p.  404,  note  1),  but  that  case  was  decided  by  the  narrowest  possible  majority, 
and  since  then  an  opposite  view  seems  to  have  been  taken.    The  obstacle 
to  the  validity  of  the  security  was  supposed  to  lie  in  its  incompatibility 
with  an  obligation  merely  contingent,  but  this  view  seems  equally  fatal  to 
a  security  through  trustees ;  and  accordingly.  Lord  Medwyn  (Henries  k  Co., 
9th  March,  1888,  16  S.,  948,  dted,  infra,  p.  404,  note  2),  doubted  whether 
in  such  a  case  an  infeftment,  "  although  to  trustees  for  the  children,"  "  would 
enable  the  children  to  compete  in  the  father's  lifetime  with  his  onerous 
creditors,'*  but  he  admitted  that  the  security  would  take  effect  after  the 
father's    death.      A    cautioner's    relief,    however    (whose    obligation    is    as 
contingent  as  the  other),  can  be  secured  by  infeftment.    In  the  same  case, 
Lords  Meadowbank,  Corehouse,  Fullerton,  Moncreiff,  JeStey,  and  Cockbum, 
said  in  a  joint  opinion  (in  which  they  questioned  the  authority  of  Brown, 
$upra) — '*  If  the  father's  heritable  estate  is  engaged  for  the  performance  of 
his  obligation  by  an  infeftment  over  it,  standing  in  the  person  of  the  children, 
or  what  is  precisely  equivalent,  in  the  person  of  trustees  for  their  behoof, 
the  plain  language  of  that  engagement  is  that  the  provision  shall  be  made 
effectual  by  means  of  the  infeftment  if  the  father  fails  to  do  so  out  of  his 
other  means."    In  Herries  ft  Co.  the  security  was  through  trustees,  and  a 
real   burden  on  the   father's  infeftment,   and  was  found  effectual  against 
creditors.      In  a  later  case,  where  the  obligation  was  to  pay  to  the  wife  in 
liferent  and  the  children  in  fee,  and  the  conveyance  in  security,  which  was  in 
the  same  terms,  was  followed  by  infeftment,  the  claim  was  found  preferable 
in  competition  with  creditors,  the  ground  of  whose  challenge,  indeed,  rested 
entirely  on  objections  to  the  formality  of  the  sasine ;  Barstow,  18th  Feb. 
1868,  20  D.  612.    The  principle  which  ruled  that  case  is  laid  down  in  Bell's 
Com.  i.  685,  and  was  quoted  and  adopted  by  Lord  Moncreiff  in  Qoddard,  9th 
March,  1844,  6  D.  1018.    See  also  observation  per  Lord  Deas  in  Napier,  18th 
Nov.  1864,  8  MT.  57— "The  circumstances  that  the  right  of  these  heirs  was 
only  contingent  would  not  have  been  fatal  to  the  real  burden,  for  the  real 
burden  may  be  effectually  created  although  the  right  is  merely  contingent" 
It  is  therefore  thought  that  a  principle  somewhat  different  from  what  is  stated 
in  the  answer  baa  now  been  recognised,  and  that  heritable  security  can  be 
effectually  given,  even  for  provisions  that  confer  no  jw  erediH,  by  means  of 
infeftment  in  liferent  allenarly  in  favour  of  the  parents,  or  either  of  them,  and 
of  the  children  fuucUwri  in  fee,  thereby  vesting  a  fiduciary  fee  in  the  former 
for  behoof  of  the  latter.    In  reference  to  another  principle  which  has  been 
supposed  to  create  a  difficulty  in  such  matters,  the  Lord  Justice-Clerk  Hope 
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ifl  only  aooesaory  to  the  principal  obligation.^  (2)  But  where  the 
heritable  security  is  constitated  in  the  person  of  a  tmstee,  that 
will  give  the  children  a  preference,  since  by  this  means  the  father 
is  divested  of  the  fee.'(r) 

872.  Can  the  children  enforce  an  obligation  by  the  father 
to  invest  a  sum  of  money  in  security  of  their 
provisions  ? 

Where,  from  the  terms  of  the  provision,  the  children  have  a 
ju8  crediUf  and  not  merely  a  apea  siuxeanonis,  implement  may  be 
enforced  by  action  or  diligence,  if  the  father  has  the  means  of 
fulfilling  his  obligation,  without  disposing  of  effects  which  form 
the  source  of  his  livelihood.' 


(3.)  Foatnuptial  Contracts, 

873.  In  what  respects  do  provisions  to  the  wife  in  antenuptial 
and  postnuptial  contracts  differ  in  effect  1 

The  provisions  and  prestations  in  an  antenuptial  contract, 
being  conditions  of  the  marriage,  are  onerous,  and  not  only  bind 
the  parties  themselves,  but  are  effectual  as  against  creditors  to 
raise  a  jus  erediti,  or  give  an  absolute  preferenca(«)  Postnuptial 
settlements,  on  the  other  hand,  are  not  so  highly  onerous  as 

^  Brown,    Irt   Feb.    1820,    F.C. ;      110]  Hemes,  Farqnhar  &  Co.,  9th 
Poole,  22nd  Feb.  1834, 12  S.  4Sl.{p)       March,  1838, 16  a,  948. 
*  Biuhby,  23rd  June,   1825,  4  S.  <  Henderson,    M.    6663  ;     DulTs 

Feud.  Gonv.  420. 


observed  in  Barstow,  tvpra — "  I  am  not  satisfied  that  the  Court  is  bonnd  to 
adopt  the  notion  that  the  fee  cannot,  to  nse  the  common  phrase,  of  itself  a 
fiction,  be  in  pendente,  except  in  the  exact  dass  of  cases  in  which  the  Coot 
have  proceeded  on  that  rale  $  and  hence,  that  if  the  interests  of  parent  and 
child  are  really  not  a  liferent  and  a  fee  in  the  same  estate,  there  will  not 
be  a  security  for  the  fee  to  the  children  to  be  born ;  I  give  no  opinion  on 

that  question." 

(p)  This  was  not  a  case  of  mairiage-contract  provisions. 

(r)  If  by  this  is  meant  that  the  father  is  diTcsted  of  the  subject  of  the 
security,  it  is  incorrect  A  security  being  a  mero  burden  on  the  fee^  the 
father  would  not  be  divested,  and  it  is  not  necessary  to  the  efficacy  of  the 
tecurity  that  he  should  be  so. 

(fl)  If  appropriately  and  effectually  framed  for  this  purpose. 
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antenuptial  provisions,  the  parties  after  the  marriage  not  being 
independent  contractors,  but  having  a  common  right  in  the  goods 
in  communion,  and  a  mutual  interest  adverse  to  the  interest  of 
creditors.  Provisions  of  the  latter  class,  therefore,  are  revocable, 
unless  rational  or  remuneratoiy,  and  the  general  rule  is,  that  they 
have  no  effect  as  against  the  husband's  creditors,  when  granted 
after  his  insolvency.^  The  natural  obligation,  to  aliment  a  wife, 
however,  has  been  held  to  sustain  a  postnuptial  provision  to  a 
moderate  extent,  though  granted  when  the  husband  was  insol- 
vent."(<) 

874.  To  what  extent  are  postnuptial  provisions  to  the  wife 

effectual  in  competition  with  creditors  1 

(1.)  Where  there  is  no  antenuptial  contract,  a  postnuptial 
provision  to  the  wife  will  be  effectual  if  moderate  in  amount,  and 
if  the  husband  is  solvent  at  the  date  of  granting  it ;'  but  such 
provisions  will  be  set  aside,  in  so  far  as  they  are  excessive  and 
disproportionate  to  the  husband's  means  at  the  date  of  the 
provision.* 

(2.)  Where  there  has  been  an  antenuptial  contract,  postnuptial 
provisions  are  accounted  donations  revocable  by  the  parties,  either 
expressly  or  tacitly  by  the  contraction  of  debt^  and  are  therefore 
ineffectual  in  competition  with  creditors." 

875.  What  is  the  effect  of  a  discharge  by  a  wife,  without 

consideration,  of  provisions  in  her  favour  in  an  ante- 
nuptial contract? 

The  discharge  is  revocable  as  a  donation,  inter  virum  et  uaorem. 

876.  Where  the  husband,   by  an  investment  in  name  of 

trustees,  makes  a  postnuptial  provision  to  his  wife  in 
addition  to  her  provisions  in  the  antenuptial  contract ; 
Is  the  postnuptial  provision  revocable  1 

(1)  If  the  provision  is  onerous  and  remuneratory,  it  will  be 

^  Enk.  4,  1,  33,  84 ;  BeU's  Prin.,      May,   1825,  4  S.   32 ;    Sharps   19th 
1942 ;  Mcmziefl  Loot.  487  (458).  Jan.,  1889, 1  D.  396. 

*  Ferguson,  M.  1001.  «  Enk.  1,  6,  80 ;  Short,  M.  6124. 

>  Enk.    1,    6,  80  i    Jeffrey,  24th  ^  Ersk.  1,  6,  30  ;  M*LachUn,  6th 

July,  1889,  1  D.  1177. 


{t)  See  Bell*8  Com.  i.  687. 
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irrevocable ;  not  in  virtue  of  the  trust,  but  on  the  principle  of 
mutual  contract  ^(t^)  (2)  If  the  provision  is  without  proper  con- 
sideration, it  is  revocable  as  a  donation  inter  virttm  el  uxorem,{x) 
and  the  power  of  revocation  cannot  be  elided  by  giving  it 
nominally  or  in  trust  to  a  third  party.'  (3)  If  the  deed  by  which 
the  provision  is  granted  contains  a  right  in  favour  of  a  third 
party,  it  is  said  to  be  wholly  irrevocable. '(^)     [Allan,  8  M'P.  34.] 

877.  May  a  father  encroach  on  children's  provisions  in  an 
antenuptial  contract  by  settlements  on  the  wife  and 
children  of  a  second  marriage  f 

(1)  A  father  may  effectually  settle  rational  provisions  upon 
the  wife  and  children  of  a  second  marriage,  although  such  pro- 
visions should  encroach  on  the  provisions  to  the  children  of  the 
first  marriage,  if  he  has  no  other  fund  out  of  which  he  could 
provide  the  second  wife  and  children.^  (2)  But  he  cannot  make 
such  provision  by  a  direct  conveyance  of  a  portion  of  the  subjects 
destined  to  the  heirs  of  the  first  marriage."  (3)  If  the  father  by 
the  first  contract  has  been  divested  of  the  fee,  or  the  fund  placed 
beyond  his  control,  it  is  doubtful  whether  he  can  affect  the 
provisions  in  the  first  contract  by  subsequent  settlements.'(«) 
[Arthur,  8  MT.  928 ;  Walkinshaw,  10  MT.  763.] 

1  Hepburn,  6th  June,  18U,  2  Bow's  *  Enk.  8,  8,  42. 

App.  842.  >  Duffs  Feud.  Conv.  418 ;  Bruce, 

*  ErBk.    1,    6,    29 ;    Sanders,    M.  M.  18036 )  Dykes,   9th  Feb.  1811, 

6108  ;  Jardine,   17th  June,  1830,  8  F.C.  p.  Lord  Pres.  Blair. 

S.  937.  •  Guthrie,  21st  Nor.  1846,  9  D. 

>  Ersk.  1,  6,  29.  124.(s) 


(tt)  Grentles,  23rd  June,  1826,  4  S.  749,  which  see  as  to  effect  of  provisioDs 
to  third  parties. 

(x)  Circumstances  in  which  held  not  revocable;  Rust,  14th  Jan.  1865, 
8  M*P.  378. 

(y)  It  is  the  right  in  favour  of  the  third  party  that  it  irrevocable  ;  Heisleid, 
M.  6087,  and  6106,  where  a  husband  having  obliged  himself  by  ticket  to  his 
wife  to  pay  her  and  her  former  husband's  debts,  it  was  held  that  he  could  be 
sued  thereon  at  the  instance  of  any  of  the  creditors. 

(z)  In  Guthrie  (cited)  there  had  been  a  conveyance  to  trustees  for  the 
first  family ;  the  father  conveyed  part  of  the  trust  property  to  his  second  wife, 
who  was  infeft  before  the  trustees.  In  a  reduction  at  their  instance,  the 
Court  was  equally  divided  as  to  whether  the  second  wife's  security  should 
be  restricted  or  set  aside.  The  case  was  afterwards  compromised  vrithout  any 
judgment 
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878.  Where  security  for  an  antenuptial  provision  has  been 
given  by  the  husband  during  the  marriage,  and  while 
insolvent,  will  it  be  sustained  in  a  competition  with 
creditors? 

The  security  will  be  sustained,  notwithstanding  the  husband's 
insolvency  at  the  time ;  as  having  been  granted  for  a  just  cause.  *(a) 


(4.)  Bonds  of  Provision, 

879.  Whether  are  bonds  of  provision  to  wife  and  children 
held  to  be  in  fulfilment  of,  or  in  addition  to  provisions 
secured  to  them  by  marriage-contract  1 

(1)  Where  the  bond  to  the  wife  does  not  express  the  cause  of 
granting,  it  is  reckoned  in  fulfilment  of  the  wife's  marriage-con- 
ti*act  provisions ;  on  the  principle  debitor  non  presumitur  donare.* 
(2)  If  the  bond  bear  to  be  granted  from  favour  and  afiection,  it  is 
reckoned  an  additional  provision.'  (3)  Bonds  of  provision  to 
children  are,  from  the  presumption  of  paternal  affection,  held  to 
be  additioDal  in  the  absence  of  a  declaration  to  the  contraiy ;  *  but 
the  presumption  may  be  overcome  by  circumstances  showing  an 
opposite  intention  on  the  part  of  the  father.^  (4)  Provisions  to  a 
daughter  in  her  marriage-contract  are  held  to  be  in  implement  of 
obligations  in  the  marriage-contract  of  her  parents  ;*  but  there  is 
no  presumption  in  law  that  tocher  settled  upon  a  daughter  is  to  be 
taken  in  implement  of  provisions  in  a  voluntary  settlement  by  the 
parent'    [EUiot,  11  MT.  735 ;  Cowan,  1  R.  119.] 

1  Mackenae,  M.  958 ;    Campbell,  >  K  of  WomysB,  28rd  Nov.  1810, 

M.  1000.  F.C. 

*  Menaei  Lect.  441  (458).  *  Enk.  3,  8,  93 ;    Robertson,   M. 

>  Fenton,  M.  11491.  9619. 

«  Enk.  8,  8,  98 ;  Cl«rk,  16ih  May,  '  Kippen,  2l8t  May,  1858,  H.  of 

1828,  2  a  813.  L.(&) 


(a)  In  to  far  ai  regards  the  wife  this  answer  is  supported  by  Mackenzie  and 
Campbell,  dted ;  but  as  regards  cfiildren,  the  case  would  come  under  the  Act 
1621,  and  be  reducible  ;  Queensberry,  M.  961. 

(6)  Reported,  Court  of  Seasion,  7th  July,  1856, 18  D.  1137  ;  H.  of  L.,  20  D. 
11,  8  WQ,  208.  In  both  courts  the  judgment  was  that  of  a  majority.  By 
voluntary  settlement  ii  here  meant  a  testament  or  moriu  catna  deed. 
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880L  Wliai  18  the  efifect  of  a  bond  of  proviaon  to  a  chfld,  pay- 
able at  majanty,  or  at  a  oertain  dale,  idiere  the  diild 
dies  before  the  tenn  of  paymentf 

(1)  Where  the  bond  is  payable  at  majority,  it  lapses  by  tiie 
child's  predeoeasey  majoriiy  being  a  condition  of  the  obligation  jfc) 
on  the  principle^  dies  incertus  pro  eondUione  habehur}  Bat  if  the 
predeceasing  child  haye  left  issae,  such  issne  will  be  entitled  to  the 
proyision.'  (2)  Where  payable  at  a  certain  date,  the  bond  when 
deUveredy  vests  in  the  child,  and  will  be  payable  to  his  next  of 
kin,(e)  although  he  predecease  the  term  of  payment '(/) 

881.  A  proTision  was  granted  by  a  father  to  a  son,  and  his 
heirs  and  assignees,  payable  at  the  fitther's  death.  The 
son  died  before  the  granter,  leaving  issue,  and  a  will 
in  £Bivoar  of  his  widow ;  Was  the  provision  exigible, 
and  by  whom  1    State  the  reason. 

The  provision  is  exigible  by  the  son's  issue,  to  the  exdnaon 
of  the  widow ;  on  the  principle  that  a  provision  is  not  assignable 
until  it  has  vested  in  the  grantee,  and  that  it  does  not  lapse  by  the 
grantee's  predecease  if  he  have  left  issue,  such  issue  being  entitled 
to  the  provision.^(A) 

I  Edgar,    M.    6325;    Omey,   M.  >  Cunpbell,  M.  6342.(/) 

0840  ;(cQ  BeU'i  Prin.  1990.  «  CampbeU,  tupnL.{g) 

•  Wood,  M.  18048;  Binning,  M. 
18047.  

(e)  The  ume  rule  holds  if  the  bond  is  payable  at  msniage  and  the  ddld 
dief  nnmanied. 

(d)  In  Omey  the  provision  was  by  a  grandfather,  in  which  caw  the  role  is 
the  same. 

(e)  Oraarignee. 

(/)  The  case  of  CampbeU,  cited,  may  be  contrasted  with  that  of  BeUs^ 
M.  6882,  which,  though  it  seems  to  contradict,  really  confirms  it.  In  this 
case  (Bells)  the  bond  was  payable  ''at  the  term  of  Whitsunday,  1747,  whi<^ 
would  be  the  first  term  after  his  attaining  to  the  age  foresaid,"  sixteeen. 
The  child  died  before  sixteen,  and  the  provision  was  found  not  dne^  the  refer- 
ence to  a  certain  age  being  held  to  import  a  condition  that  he  should  attain 
that  age  notwithstanding  the  fixed  term  of  payment. 

( g)  The  report  of  Campbell  does  not  contain  the  point  here  referred  to. 

(A)  It  makes  no  di£ference  in  regard  to  the  condition  si  wu  Uberii  whether 
the  bond  is  conceived  in  favour  of  heirs  and  executors  or  not ;  BuaMll,  10th 
March,  1769,  F.C.;  Wood,  26th  June,  1789,  F.C. 
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882.  A  party  conveyed  a  fund  to  trustees,  directing  the  life- 
rent produce  to  be  paid  to  A  and  B,  spouses,  and  the 
survivor  of  them,  and  on  the  death  of  the  survivor  the 
capital  to  be  made  over  and  accounted  for  to  the  child 
or  children  of  the  marriage.  The  only  issue  of  the 
marriage  was  a  daughter,  who  survived  A  but  pre- 
deceased B ;  Was  a  bequest  of  the  fee  of  the  fund  by 
the  daughter  effectual ) 

It  was  held  that  the  bequest  by  the  daughter  was  not  effectual, 
the  right  to  the  fee  not  having  vested  in  her.^(ft) 

1  Boyle,  14ih  May,  1858,  20  D.  925.(») 


(i)  In  Boyle,  dted,  there  was  «  point  not  stated  in  the  question,  and 
which  is  not  noticed  either  in  the  rubric  of  the  report  or  in  the  digest  (4, 
511)  of  the  ease,  but  which  seems  sufficient  for  the  disposal  of  it,  and  was 
the  basis  of  the  opinions  of  the  majority  of  the  judges  on  which  the  decision 
proceeded.  The  deed  directed  that  on  the  death  of  the  surviving  spouse 
the  property  should  "be  made  over  and  accounted  for  to  the  child  or  children 
then  existing  of  the  marriage;'*  in  reference  to  which  direction,  it  was 
observed,  in  the  opinion  of  the  Lord  President,  Lords  Ivory,  Curriehill, 
Benholme,  Neaves,  Ardmillan,  and  Mackenzie — "We  consider  these  words 
to  be  plain  and  decisive,  limiting  the  beneficiaries  to  those  children  alone, 
one  or  more,  who  should  survive  the  last  surviving  parent."  The  same 
principle  had  been  applied,  Lockhart,  26th  Feb.  1858,  20  D.  690.  Boyle 
therefore  is  not  in  point,  and  the  precise  case  put  in  the  question  seems  never 
to  have  oceurred.  It  appears  to  have  been  held,  however,  that  provisions 
such  as  that  referred  to  vest  a  morte  Ustatorie  in  the  children,  where  more 
than  one,  as  a  class,  though  not  to  the  effect  of  being  assignable  before  the 
term  of  payment ;  Cattanach,  2nd  July,  1858, 20  D.  1206,  and  Maitland*s  Trs., 
15th  March,  1861,  23  D.  782,  ^mt  Lord  Justice-Clerk.  This  principle  seems, 
so  far  as  the  vesting  goes,  equally  applicable  where  there  is  only  one  child ; 
but  there  still  remains  the  question  as  to  the  power  of  such  child  to  assign. 
In  Maitland^s  Trs.,  eupn,  the  general  rule  on  this  point  was  relaxed.  Here  a 
party  directed  his  trustees,  on  his  youngest  child  attaining  majority,  to  divide 
the  residue  of  his  estate  among  his  children,  or  the  survivors  or  survivor  of 
them,  the  issue,  if  any,  of  any  predeceaser  to  take  his  share.  There  were  three 
children,  of  whom  one  predeceased  his  father,  and  the  other  two  died  in 
minority,  and  all  without  issue,  but  the  youngest  left  a  will.  Held  that  the 
whole  residue  had  vested  in  him,  and  was  carried  by  his  will.  This  case  comes 
very  near  to  the  one  put  in  the  question,  and  if  it  is  to  be  held  as  of  authority, 
would  probably  rule  it,  and  lead  to  the  opposite  conclusion  to  that  stated  in 
the  answer  ;  but  it  is  to  be  observed  that  Maitland's  Trs.  was  decided  before 
the  judgment  of  the  House  of  Lords  was  given  in  Donaldson's  Trs.,  14th  Feb. 
1862,  24  D.  1,  4  Maoq.  814.    See  ti0v. 


(k)  This  reference  is  wrong,  and  the  paasage  referred  to  hai  not  been 
found. 

{I)  But  a  proper  subetatntion  alao  implies  a  conditional  institation  as  the 
lesser  right,  and  if  an  institute  die  without  having  ao({uired  a  vested  interest, 
the  perM>n  substituted  succeeds,  not  as  substitute,  but  as  conditional  institute ; 
M'Laren  on  Trusts,  ii.  243.    [M'Laren  on  Wills,  I  498.] 
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883.  What  is  the  distinction  between  conditional  institation 
and  subfititution  t 

A  conditional  institution  is  a  conveyance  or  destination  to  a 
l)er8on,  in  the  event  only  of  an  expressed  condition  being  pnrified, 
his  right  vesting  at  once  on  the  purification  of  the  condition,  but 
being  completely  evacuated  if  the  condition  should  take  effect 
Thus  a  destination  to  A,  in  the  event  that  B  should  predecease  | 

the  disponer,  is  a  conditional  institution  to  A,  whose  conditional  | 

right  becomes  absolute  if  B  die  before  the  disponer,  but  is  entirely  I 

cut  off  in  the  event  of  the  survivanoe  of  B.     Substitution  on  the  ' 

other  hand,  is  the  naming  of  an  heir  to  a  disponee,  or  the  appoint- 
ment  of  a  person  to  succeed  to  the  grant  after  the  death  of  the 
institute  or  person  first  called,  the  substitute's  right  subsisting,  | 

notwithstanding  the  succession  of  the  institute,  yet  defeasible  by  \ 

the  latter,  who  may  "  alter  and  dispone  at  his  pleasure  during  his  ' 

life."^  A  destination  to  A,  whom  failing  to  B,  is  a  case  of 
substitution.  "  Where  there  is  a  proper  conditional  institation, 
the  deed  will  entirely  fall  and  be  evacuated  if  the  condition 
should  not  be  purified;  but  where  there  is  a  substitution,  the 
deed  subsists,  and  the  substitute  may  claim  under  it  at  any  time 
till  the  destination  in  his  favour  shall  be  altered." — Prqfestar 

884.  A  sum  of  money  was  bequeathed  to  A  in  liferent,  and 
the  heirs  of  her  body  in  fee,  whom  failing  to  C; 
Whether  did  the  bequest  after  A's  death  belong  to  the 
executor  of  A's  son,  who  predeceased,  or  to  C  t 

It  was  held  that  the  bequest  belonged  to  the  executor  of  A's 
son,  as  the  destination  imported  a  conditional  institution  and  not 
a  substitution  of  C ;  substitution  not  being  presumed  in  dvhio  in 

1  Stair,  8,  5,  51.  More*8   Notes,    827 ;    DufTs  Fend. 

3  Stair,  8,  5,  51 ;  Ersk.  8,  8,  44 ;      Conv.  I0i,{k) 
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grants  of  moveables,  which  are  not  naturally  the  subject  of  such  a 
de8tination.*(m)    [Paul,  10  M'P.  937,  per  Lord  Cowan.] 

886.  What  is  the  effect  of  substitutions  of  children  to  each 
other  in  bonds  of  provision  1 

(1)  If  the  institute  die,  leaving  children,  they  take  in  prefer 
ence  to  the  substitute ;  under  the  condition  si  mie  liberia  deces- 
8erU?{o)    (2)  The  substitution  cannot  be  disappointed  gratui- 
tously.'   (3)  It  may  be  defeated  for  causes  which  are  reasonable, 
though  not  strictly  onerous.* 

886.  A  provision  is  made  to  children  of  £5000  if  there  be 
one  child  of  the  marriage,  £7500  if  there  be  two,  and 
£10,000  if  there  be  three  or  more,  under  the  declara- 
tion, that  the  share  of  a  child  dying  before  the  provi- 
sion was  paid,  or  became  payable,  should  revert  to  the 
survivors;  and  two  children  died  in  infancy,  and  a 
third  survived ;  What  is  the  extent  of  his  right  ? 

Hie  surviving  child  is  entitled  to  the  £10,000,  this  being  a 

1  Bruwn,  M.  14d6S.(m)  *  MacroMlie,  M.  4402. 

s  Bougheads,  M.  6408.  (n)  «  Smith  and  WaUboe,  M.  4832. 


(ffi)  Taking  Brown,  cited,  as  the  baais  of  this  answer,  it  is  to  be  under- 
stood that  A's  son  snryiyed  A  but  predeceased  C,  and  there  was  a  circum- 
stance in  that  case  on  which,  though  not  necessary  for  the  judgment,  it 
appears  from  the  report  in  Bell*s  8vo  Cases  (p.  310),  though  not  in  the 
Dictionary,  that  at  least  some  of  the  judges  rested  their  opinion,  viz. — that  A's 
child  died  in  infancy,  but  that  her  father,  as  her  administrator,  had  during 
the  infant's  lifetime  obtained  decree  against  C,  who  was  the  executor  and 
universal  disponee  of  the  testator,  and  the  child  having  died  before  payment 
was  got,  the  father  con6rmed  executor,  and  claimed  the  legacy.  This  might 
have  been  held  equivalent  to  reducing  the  bequest  to  possession,  the  want 
of  which  was  the  ground  of  C*s  claim,  or  as  barring  C,  who  was  the  party 
liable  in  payment,  from  claiming,  in  respect  that  he  was  in  in  mora.  See  Ans. 
944,  and  note. 

(n)  See  also  Mags,  of  Montrose,  M.'6S98 ;  Mackenzie,  M.  6602. 

(o)  The  presumption  on  which  this  rule  rests  may  be  excluded  by  circum- 
stances founding  an  opposite  presumption,  and  the  substitution  receive  full 
effect  though  there  are  children;  Earl  of  Lauderdale,  19th  May,  1830,  8  B. 
771.  See  on  the  effect  of  the  condition,  Sturrock,  29th  Nov.  1843,  6  D.  117  ; 
Douglas,  21st  Dec.  1843.  6  D.  818 ;  Black,  17th  Feb.  1844,  6  D.  689  ;  Thorn 
son's  Trs.,  10th  July,  1851,  13  D.  1826. 
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case  of  conditioiial  institution,  and  not  sabstitution.  If  the  sur- 
viving child  had  been  a  substitutSy  no  right  could  haTo  arisen  to 
the  shares  of  the  predeceasing  children,  as  such  shares  had  never 
vested  in  them.^(p) 

887.  What  conditions  are  implied  in  direct  substitutioiis 
after  children  of  the  granterl 

(1)  That  the  substitute  shall  take,  on  the  death  of  the  child, 
only  8%  sine  liberia  deceaaerit.  (2)  That  if  the  child  should  die, 
leaving  lawful  issue,  the  substitution  is  to  be  entirely  evacuated, 
even  after  the  death  of  the  grandchildren,  and  is  to  take  efifoct 
only  if  the  institute  die  childless.' 


1  Broomfield,  24ih  Nov.  1836,  H          >  BeU's  Prin.  1776. 
S.  51.  

(p)  The  real  question  in  Broomfield,  cited,  was  whether  the  enlaiiged  pro- 
vision was  contingent  simply  on  birth  or  on  survivance  of  the  father. 

The  following  cases  may  be  refexted  to  as  to  the  import  of  provisiooB  in 
marriage-contracts  in  favour  of  children: — ^Brodie*s  Trs.,  12th  Nov.  1840, 
3  D.  81.  Here  the  husband  bound  himself  "to  make  payment  to  the  child 
or  children  of  the  present  marriage,  and  who  shall  be  in  eziBtenoe  at  its  dis- 
solution" (whether  by  the  decease  of  husband  or  wife),  "of  the  sums  of 
money  after  specified — viz.,  if  there  happens  to  be  only  one  child,  whether 
male  or  female,  the  sum  of  £6000  sterling ;  and  if  two  or  more  chBdren,  the 
sum  of  £9000  sterling/'  payable  at  the  first  term,  &c.,  twelve  months  after 
the  death  of  the  husband,  and  to  *'  bear  interest  from  the  first  of  these  terms 
immediately  preceding  his  decease ;  **  the  marriage  was  dissolved  by  the  daalb 
of  the  wife,  leaving  two  children,  one  of  whom  afterwards  predeceased  the 
father.  Held  that  the  provision  vested  at  the  dissolution  of  the  marriage,  and 
that  on  the  father's  death  the  surviving  child  was  entitled  to  the  whole  £9000. 
In  Grant's  Tr.,  Ist  Feb.  1866, 4  MT.  336,  a  father,  in  his  daughter's  mairii«e- 
oontract,  bound  himself  to  lay  out  at  the  term,  &c.,  next  after  his  death,  or  as 
soon  thereafter  as  drcumstances  would  permit,  the  sum  of  £2000,  upon  suffi- 
cient bonds,  payable  to  the  spouses,  and  the  survivor  of  them,  "in  conjunct 
liferent,  for  tiie  liferent  use  of  them,  and  the  longest  liver  of  them,  allenarly, 
and  to  the  child  or  children  procreated  of  the  marriage,  whom  failing,  to  the 
nearest  heirs  or  assignees  "  of  the  wife's  father,  himself  in  fee }  and  it  was  pro- 
vided  that  the  sum  should  bear  interest  (from  which  the  husband's  /ui  manU 
was  excluded)  from  the  date  of  the  spouses  leaving  the  family  of  the  wife's 
father.  One  child  was  bom,  which  predeceased  both  parents  and  also  the 
wife's  father.  Held  that,  as  the  child  predeceased  the  dissolution  of  the  mar- 
riage, the  fee  of  £2000  never  vested  in  it,  and  on  the  death  of  both 
belonged  to  the  heirs  and  assignees  of  the  wife's  father. 
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888.  A  bequest  of  £1200  was  made  by  a  testator  to  his 

children,  A,  B,  G,  and  D,  and  the  stunriyors  or  sur- 
yivor  of  them ;  A  and  B  predeceased,  while  C  and  D 
and  a  son  of  A  soryived  the  term  of  vesting ;  How 
will  the  bequest  be  divided  ? 

C  and  D  are  entitled  to  £450  each,  and  A's  son  to  £300  only, 
the  latter  not  being  entitled  to  participate  in  the  share  which 
would  have  fallen  to  B,  his  predeceasing  uncle,  as  '*  the  effect  of 
the  implied  condition,  si  sine  liberiSf  is  only  to  convey  to  the 
children  the  share  of  the  parent^  which  otherwise  would  have 
lapsed,  and  not  to  convey  to  them  any  right  to  claim  an  interest 
along  with  survivors,  in  other  lapsed  shares." — Per  Lord 
Cowcm,\t) 

ni.  TESTAMENT  AND  DISPOSITION  AND  SETTLEMENT. 
{See  Privileged  WritingB — Delivery  of  Deeds — Capacity  of  Parties.) 

889.  What  is  peculiar  in  the  form  of  the  testament  as  a 

conveyance  ? 

The  peculiarity  in  the  form  of  the  testament  is  the  nomination 
of  an  executor  to  administer  the  moveable  estate  for  the  benefit 
of  all  concerned;  the  deed  in  this  form  being  effectual,  without 
words  of  direct(t£)  conveyance,  as  a  transmission  of  the  moveable 
property  to  the  executor,  although  it  should  not  contain  directions 
for  the  distribution  of  the  estate.  Where  such  directions  are 
wanting  the  executor  is  regarded  as  kasrea  JidfidaritiSj  or  trustee, 
accountable  to  the  next  of  kin,  creditors,  and  others  having  in- 
terest in  the  succession.' 

1  Forbee'  Trs.,  19th  May,  1880  ;(r)      Walker,  20th  January,  1859,  21  D. 
Thomhill,    20th    January,    1841  ;(<)      286. 

*  Ersk.  8,  9,  5. 

(r)  Reported  (Lauderdale),  8  S.  771. 

(«)  Reported,  8  D.  894. 

(0  But  if  0  and  D  had  also  predeceased  without  inme,  A's  son  would  have 
taken  the  whole,  and  not  merely  his  parent's  share ;  Cattanach,  2nd  July, 
1858,  20  D.  1206.  It  was  also  held  there  that  the  share  falling  to  a  chUd  in 
right  of  the  parent  is  payable  to  the  administrator  at  the  term  when  it  would 
have  been  payable  to  the  parent,  if  alive. 

(tt)  Or  de  pretenti. 
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890.  Where  several  testamentB  by  the  deceased  are  found  in 

his  repositories,  which  of  them  receive  effect  t 

(1)  Where  the  several  deeds  are  inconsistent  with  each  other, 
and  incapable  of  standing  together,  effect  will  be  given  only  to 
the  last ;  (2)  where  the  last  is  but  partially  inconsistent  with  the 
former  deeds,  these  will  be  held  to  be  revoked  only  in  so  far  as 
they  are  inconsistent ;  (3)  where  it  appears  to  have  been  the  tes- 
tator's intention  that  all  the  deeds  should  receive  effect,  and  the 
whole  can  be  consistently  executed,  the  executors  are  bound  to  do 
so.\z)    [Sibbald,  9  M*P.  399 ;  Low,  11  MT.  744.] 

891.  May  a  delivered  will  be  revoked  in  which  the  right  of 

revocation  is  expressly  renounced  1 

Yes;  because  a  testament  is  the  sententia  voluntatis  of  the 
testator  as  at  his  death,  and  it  is  then  only  that  the  deed  takes 
effect.* 

892.  Where  a  party,  by  a  delivered  will,  has  gratuitously 

discharged  a  debt  with  absolute  warrandice ;  Has  he 
power  to  revoke  the  discharge  1 

He  has  power  to  revoke  the  discharge ;  because  a  will  may  be 
revoked  after  delivery,  and  although  the  power  of  revocation  is 
renounced.* 

893.  May  a  mutual  settlement  by  a  husband  and  wife  be  re- 

voked) 

(1)  A  mutual  settlement  cannot  be  revoked  after  execution 
without  the  joint  consent  of  both  parties;  because  it  imports 
"  not  merely  a  declaration  of  intention,  but  an  obligation  not  to 
revoke ;  it  is  a  sort  of  contract.''^    (2)  Without  express  power  the 

^Grmnt,  27th  Feb.    1849,  11    D.  'Dougall'ii   Tn.,  supra;    Miller, 

860,  aff.(fl;)  28th  Jane,  1852,  1  Macq.  11th  July,  1826,  4  S,  822 ;  Th>tter, 
App.  163.(y)  1st  Dec.  1842,  5  D.  224. 

>  DotigaU*8  Trs.,  M.  15949.  «  M'MillAii,  28th  Nov.  1850,  IS  D. 

188,  per  Lord  Fullertoo. 


(x)  The  judgment  of  the  Gonrt  of  Senion  in  Grant  was  altered  in  Hoose 
of  Lords. 

(y)  See  also  Scott,  5th  Feb.  1864,  2  MT.  618. 
{z)  See  iupra,  note  (n),  p.  25. 
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survivor  cannot  revoke  so  aa  to  affect  third  parties,  even  as  to  the 
property  acquired  by  the  survivor  after  the  predeceaser's  death, 
where  such  property  is  conveyed  by  the  settlement  But  in  this 
question  as  to  the  property  subsequently  acquired,  regard  will  be 
had  to  the  circumstances  of  the  estate,  and  the  intention  of  the 
parties,  as  appearing  from  the  whole  tenor  of  the  deed.^  (3)  Where 
the  wife's  provisions  in  a  mutual  settlement  are  grossly  unequal,  she 
is  entitled  to  revoke,  even  after  the  husband's  death.'  [Husband 
found  entitled  to  revoke  after  wife's  death,  the  consideration  being 
unequal,  Mitchell,  4  B.  800.] 

894.  What  is  the  effect  of  a  testament  in  favour  of  a 
stranger,  if  the  testator  have  children  after  it  is 
madel 

The  testament  will  be  ineffectual,  in  virtue  of  the  implied  con- 
dition,  81  sine  liberis  decesserit.  Formerly  it  was  held  that  the 
testament  was  effectual  if  it  had  been  preserved  after  the  birth  of 
children;'  but  this  circumstance  was  not  regarded  in  the  cases 
cited  infira  as  of  itself  sufficient  to  elide  the  implied  condition.  ^(5) 

^Nimmo,   24th  Jan.  1840,   2  D.  Colquhoun,    5th    June,   1829,  7    S. 

458.  709. 

>  M'NeOl,  8th  Dec.  1829,  8  S.  «  M.  of  Montrose,  M.  6398 1  KeU- 
210.(a)  See  Nisbet,  24th  Feh  1835,  eon,  4th  June,  1822, 1  &  458 ;  Dixon, 
13  a  517.  10th  June,  1836,  14  S.  938 ;  aff.  9th 

>  Enk.  8,  8,  46  ;  Yule,  M.  6400 ;  Feb.  1841,  2  Bob.  App.  1. 


(a)  The  ground  of  judgment  in  M'Neill  was  not  bo  much  the  inequality  of 
the  provision  itself  as  a  condition  annexed  to  it,  that  the  wife  should  forfeit 
everything  in  the  event  of  her  marrying  again. 

(6)  In  none  of  the  cases  here  dted  were  there  children  of  the  testator  bom 
after  the  deed  had  been  made,  and  in  all  of  them  the  point  at  issue  was  as 
to  the  right  of  children  of  beneficiaries  to  succeed  to  provisions  in  favour  of 
their  parents,  who  had  predeceased  the  testator.  Thus  in  Dixon  the  ques- 
tion was  as  to  the  right  to  a  provision  in  favour  of  the  testator's  eldest  son, 
without  mention  of  heirs,  he,  the  son,  having  predeceased  his  father  one 
day,  leaving  children,  and  they  were  preferred  to  the  provision.  The  point 
referred  to  in  this  answer  does  not  seem  to  have  arisen  since  Colquhoun 
(dted,  note  8),  and  there  (though  the  deed  was  set  aside,  the  father  having 
survived  the  birth  of  his  child  only  three  months)  the  principle  that  it  might 
have  become  effectual  was  distinctly  recognised.  Lord  Pitniilly  observing — 
'*If  the  testator  had  lived  a  competent  time,  the  presumption  would  have 
operated  against  the  first  presumption  of  the  eondUio  n  nne  liberit  being 
implied.'* 
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896.  Is  the  executor,  as  such,  entitled  to  any  portum  of  the 
executiyt 

Ezecators  were  entitled  under  the  statute  1617,  a  14,  to  retain 
a  third  part  of  the  executr7(c)  for  their  trouble ;  but  that  enact- 
ment was  repealed  by  the  Intestate  Moveable  Succession  Act, 
which  declares  that  executors-nominate  shall,  as  such,  have  no 
right  to  any  portion  of  the  estate.' 

896.  A  person  granted  a  conveyance  to  his  heir-at-law  of 
his  whole  estate,  heritable  and  moveable,  but  under 
burden  of  his  debts  and  legacies ;  the  heir  repudiated 
the  conveyance,  taking  up  the  heritable  estate  as  hdr- 
at-law,  and  not  claiming  the  moveables ;  Did  he  there- 
by free  himself  from  liability  for  the  personal  debts 
and  legacies  t 

The  heir  would  be  liable  for  both  the  personal  debts  and  the 
legacies,  as  '<  heirs  must  fulfil  all  the  deeds  of  their  anoestors 
under  whatever  title  they  may  take  the  estate ;"'  but  he  would 
have  relief  for  the  personal  debts  against  the  executor.' 

[897.  By  what  statute  was  the  action  of  reduction  ex  eapUe 
lecti  abolished  9 

By  the  Act  34  &  35  Vict.  c.  81,  as  regards  persons  dying 
after  16th  August^  1871. 

Note, — Several  questions  on  the  law  of  death-bed  in  the  last 
edition  have  not  been  repeated.] 

898.  Where  a  party  has  executed  a  revocable  disposition 
mortis  causa  of  certain  subjects,  Is  the  conveyance 
held  to  be  revoked  by  a  subsequent  general  disposition 
and  settlement  of  the  party's  whole  estate  t 

The  general  disposition  and  settlement  does  not  operate  as  a 
revocation  of  the  prior  special  conveyance,  unless  from  the  terms 
of  the  deed  it  be  manifest  that  such  was  the  testator's  intention.* 


1  18  Vict  &  28,  §  8.  «  Weir,  M.  11869;  DnmunoDd,  K. 

•  Enk.  8,  8,  51.  11878  ;    Thomson,  18th  Not.  1886» 

3  Enk.  8,  8,  97.    See  Ans.  289.  F.G.,  15  S.  82. 


(e)  It  WBB  only  to  a  third  part  of  any  free  rendne  of  the  dead's  part,  alter 
deducting  debts  and  legades,  tbat  executors  were  entitled ;  Ersk.  8,  9,  26. 
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[The  recent  decisions  appear  to  establish  the  proposition  that,  in 
the  absence  of  evidence  of  a  contrary  intention,  general  words  of 
disposition  in  a  mortia  ecmsa  deed  do  include  heritable  property 
vested  at  the  date  of  the  deed  in  the  disponer,  with  a  special 
destination  to  heirs-substitate.  See  Thorns,  6  M'P.  704 ;  Campbell, 
7  R.,  H.  of  L.  100.  Bat  these  cases  should  be  compared  with 
Glendonwyn,  11  M*P.,  H.  of  L.  33.] 

899.  How  did  a  general  disponee  obtain  a  real  right  to 
feudal  subjects  before  the  Titles  to  Land  Act  came  into 
effect,  and  what  is  the  procedure  introduced  by  that 
statute  1 

Before  the  Titles  Act — 

(1.)  Where  the  ancestor's  title  was  personal,  the  general  dis- 
ponee, having  right  by  the  general  conveyance  to  the  unexecuted 
precept  and  procuratoiy  in  the  ancestor's  favour,  made  up  a  title 
either  by  infeftment  on  the  assigned  precept,  or  by  a  charter  of 
resignation  proceeding  on  the  assigned  procuratory  and  infeftment 
thereon. 

(2.)  Where  the  ancestor's  title  was  feudalised,  the  general  dis- 
ponee got  the  heir  to  complete  a  title  by  service,  or  precept  of 
dare  constat  and  infeftment,  and  thereafter  obtained  a  special  dis- 
position from  him  in  implement  of  the  general  conveyance,  and 
took  infeftment. 

(3.)  If  the  heir  refused  to  make  up  a  title,  the  general  disponee 
led  an  action  of  constitution  and  adjudication  in  implement 
against  him,  and,  after  obtaining  decree,  he  got  from  the  superior 
a  charter  of  adjudication  in  implement,  and  took  infeftment 
thereon.  Although  the  decree  contained  a  precept  of  sasine,  in- 
feftment on  it  was  apparently  incompetent  where  the  heir  had 
made  up  no  title,  as  the  Lands  Transference  Act  provides  that  the 
adjudger's  title  might  be  completed  by  infeftment  on  the  decree 
only  "  where  the  person  adjudged  from  "  Ib  entered  with  the  supe- 
rior or  is  in  a  situation  to  charge  the  superior  to  grant  an  entry  by 
confirmation.^ 

MO  &  11  Vict.  &  48,  §  19  )(0  Liddle,  17th  Nov.  1855, 18  D.  61. 


[1)  Where  the  rabjects  were  burgage,  the  procedure  was  nnder  10  ft  11 
Vict  c.  49,  §  8. 

2e 
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(4.)  Where  the  general  oonveyBiioe  was  of  all  lands  belonging 
to  the  granter(m)  and  contained  a  precept  of  sasine,  the  genend 
disponee  might  obtain  immediate  infeftment  in  the  lands  by  pro- 
duction to  the  notary  of  the  ancestor's  infeftments.^ 

Under  the  Titles  Act  1858— 

(1.)  Where  the  ancestor's  title  was  personal,  the  general  dis- 
ponee might  obtain  a  real  right  by  expeding  a  notarial  instnunent. 
Schedule  K,  setting  forth  the  unrecorded  conveyance  in  fitvour  of 
the  granter  of  the  general  disposition,  and  also  setting  forth  the 
general  disposition,  and  by  recording  the  former  conveyance  along 
with  the  notarial  instrument  and  a  warrant  of  registration ;  or  by 
expeding  and  recording  a  notarial  instrument,  Schedule  B,  setting 
forth  the  unrecorded  conveyance,  and  containing  at  length  the 
portions  of  it  by  which  the  lands  are  conveyed,  and  also  setdng 
forth  the  general  disposition.^ 

(2.)  Where  the  granter  of  the  general  conveyance  was  feudally 
vested,  the  disponee  might  obtain  a  real  right  by  expeding  and  re- 
cording a  notarial  instrument.  Schedule  H,  setting  forth  the 
grantor's  title,  and  also  the  general  di8po6ition.'(o)  [Consolidation 
Act,  §  19,  Schedule  L.] 

^  See  Ana.  64S.  >  21  &  22  Vict.  c.  76,  §  12. 

*  21lt  22  Vict,  a  76,  §  14. 


(m)  A  general  precept  was  applicable  to  a  conveyance  of  part  aa  well  aa 
of  the  whole  landa ;  what  waa  required  waa  auch  a  deecription  aa  admitted 
(by  reference  to  a  saaine  in  favour  of  the  granter)  of  the  identification  of 
the  landa  by  written  evidence  produced  to  the  notary. 

(o)  Queetiona  aometimea  ariae  aa  to  what  ia  conveyed  by  a  diapodtion  and 
aettlement.  An  heir  of  entail  in  poeaeaBion  of  an  eatate  worth  £2000  a-year, 
who  poeaeaaed  alao  forty-five  aorea  of  ground  adjoining  in  feenrimple,  executed, 
aubaequent  to  the  Entail' Amendment  Act,  1848,  a  truat-aetUement,  convey- 
ing eapedally  thoee  forty-five  acrea  and  all  other  landa  and  heritable  eatate  of 
every  deecription  *'  for  behoof  of  an  only  daughter,  and  any  other  children  that 
might  be  bom,"  exduaive  alwaya  of  any  son  who  may  aucoeed  aa  heir  of  entail 
to  the  entailed  eatate.  In  an  action  at  the  inatance  of  the  daughter  for  de- 
clarator, that  in  reapect  of  certain  defecta  in  the  entail,  her  father  had  died 
▼eat  in  fee-aimple  in  the  entailed  landa,  and  that  they  were  effectually  earned 
by  hui  truat-deed,  the  Court,  aaauming,  but  not  deciding,  that  the  entail  waa 
defective,  that  the  truater  might  have  dealt  with  it  aa  fee«mple  property,  and 
that  the  worda  of  the  deed  were  habile  to  convey  it,  held,  on  a  oonatruction  <rf 
the  whole  deed,  that  the  truater  had  not  intended  to  convey  the  entailed  eatate, 
and  therefore  that  it  waa  not  carried  ;  Leith  or  Hepburn,  10th  Feb.  1860,  22 
D.  780.     "  It  may  alwaya  be  made  a  question  whether,  in  the  drcumatanoea, 
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IV.  TBUST-DISPOSmON  AND  SETTLEBCENT. 

[900.  What  are  the  proiisions  of  the  Act  of  1861  as  to  gra- 
tuitous trustees  (24  &  25  Vict,  c  84),  as  explained  by 
the  Act  of  1863  and  the  Trusts  Act,  1867  f 

Section  1  prorides  that  "all  tiiists  constituted  by  virtue  of 
any  deed  or  local  Act  of  Parliament  under  which  gratuitous 
trustees  are  nominated  shall  be  held  to  include  the  following  pro- 
visions, imless  the  contrary  be  expressed ;  that  is  to  say,  power  to 
any  trustee  so  nominated  to  resign  the  office  of  trustee ;  power  to 
such  trustee,  if  there  be  only  one,  or  to  the  trustees  so  nominated, 
or  a  quorum  of  them,  to  assume  new  trustees ;  a  provision  that  the 
majority  of  the  trustees  accepting  and  surviving  shall  be  a  quorum ; 
and  a  provision  that  each  such  trustee  shall  only  be  liable  for 
his  own  acts  and  intromissions,  and  shall  not  be  liable  for  the  acts 
and  intromissions  of  co-trustees,  and  shall  not  be  liable  for  omis- 
sions." Section  3  is  as  follows : — "  A  gratuitous  trustee  shall,  for 
the  purposes  of  this  Act,  be  held  to  be  any  trustee  who  receives 
no  pecuniary  or  valuable  consideration  for  performing  the  duties 
of  a  trustee,  and  is  under  no  obligation,  without  special  acceptance 
of  such  office,  to  discharge  the  duties  of  trustee :  Provided  always, 
that  nothin^^  in  this  Act  shall  extend  to  any  trustee  appointed 
under  the  contract  of  any  trading  company." 

The  Act  of  1863  explains  that  the  above  enactments  are  to 
apply  to  gratuitous  trustees,  at  whatever  time  the  trusts  may  have 
been  or  may  be  constituted, and  the  expression  ''gratuitous  trustees" 
includes  gratuitous  trustees  holding  ex  officio. 

The  Act  of  1 867,  §  1,  says  that  the  previous  Acts  are  to  extend  to 
all  trusts  constituted  by  any  deed  ''or  by  private  or  local  Act  of 
Parliament,"  and  the  words  "  gratuitous  trustees  "  are  to  include  all 
trustees  not  entitled  to  remuneration  as  such,  in  addition  to  benefit 
under  the  trust,  or  who  hold  office  ex  officio^  and  are  to  include  all 
trustees  who  are  entitled  to  any  bequest  under  the  trust,  provided 
that  no  trustee  to  whom  a  bequest  is  made  on  condition  of  the 


a  gaoenl  cUipodtion  and  deed  of  wttlement  was  meant  to  conTey  *  pertionlar 
sabjeot ;"  per  Lord  Dees  m  Chkholm,  9th  Dea  1864,  3  M<P.  202.  A  nmilar 
caae  to  Leith  or  Heptmzn,  msfrOf  ie  at  pieaent  in  dependence  (Tlioms),  of  whioh 
two  bnnehea  will  be  fcnnd  reported,  27th  March,  1865,  8  MT.  776,  and  19Ui 
Deo.  1860,  4  MT.  252.    See  also  CaUow'a  Tn.,  2drd  Feb.  1866,  4  MT.  466. 
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recipient  aooepdng  tbe  trust  ahall  be  entitled  to  resign  onder  tlie 
Acts,  unless  otherwise  declared  in  the  trust-deed.  The  Acts  apply 
only  to  gratuitous  trustees ;  Mackenzie,  10  MT.749.] 

[SOL  What  powers  are  bjthe  Trusts  Act,  1867,  conferred  on 
gratoitons  trustees,  where  sach  powers  are  not  at 
Tariance  with  the  terms  and  purposes  of  the  tmstt 

(1.)  To  appoint  &ctors  and  law-agents,  and  to  pay  them  a 
suitable  remuneration. 

(2.)  To  discharge  trustees  who  have  resigned,  and  the  repre- 
sentatives of  trustees  who  haye  died. 

(3.)  To  grant  leases  of  the  heritable  estate  of  a  duration  not 
exceeding  twenty-one  years  for  agricultural  lands,  and  thirty-one 
years  for  minerals^  and  to  remove  tenants. 

(4.)  To  uplift,  discharge,  or  assign  debts  due  to  the  trust-estate. 

(5.)  To  compromise,  or  to  submit  and  refer  all  claims  connected 
with  the  trust-estate. 

(6.)  To  grant  all  deeds  necessary  for  carrying  into  effect  the 
powers  vested  in  the  trustees. 

(7.)  To  pay  debts  due  by  the  truster  or  by  the  trust-estate 
without  requiring  the  creditors  to  constitute  such  debts  where  the 
trustees  are  satisfied  that  the  debts  are  proper  debts  of  the  trust,  §  2.] 

[902.  What  powers  may  under  the  last-mentioned  Act  be 
granted  by  the  Court  of  Session  to  the  trustees  under 
any  trust<leed,  if  expedient  for  the  execution  of  the 
trust,  and  not  inconsistent  with  the  intention  therectf  t 

(1.)  To  sell  the  trust-estate  or  any  part  of  it. 

(2.)  To  grant  feus  or  long  leases  of  the  heritable  estate  or  any 
part  of  it. 

(3.)  To  borrow  money  on  the  security  of  the  trust-estate  or  any 
part  of  it. 

(4.)  To  excamb  any  part  of  the  trust-estate  which  is  heritable. 

The  Act  provides  that  when  the  beneficiaries  under  the  trust, 
in  existence  at  the  date  of  the  petition  to  the  Court,  are  of  full 
age  and  capable  of  acting,  it  shall  be  in  their  power,  by  deed  of 
consent,  to  grant  authority  to  the  trustees  to  do  any  of  tbe  said 
acts,  the  same  not  being  inconsistent  with  the  intention  of  the 
trust ;  and  such  authority  being  obtained,  the  said  acts  shall  be 
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equally  valid  as  if  tbe  authority  of  the  Court  had  previoualy  been 
obtained,  §  3. 

Weir,  4  R.  876,  power  of  sale  granted;  Hay,  11  M'P.  694, 
the  same  power  refused;  Downie,  6  R.  1016,  the  same  power 
granted;  Oliver,  3  R.  639,  power  to  feu  refused;  Oameron,  18 
S.  L.  R  585,  power  of  sale  granted. 

This  important  statute  contains  other  provisions.] 

905.  Does  a  nomination  of  trustees  where  there  is  no  des- 

tination to  acceptors  and  survivois,  fall  by  the  failure 
of  one  or  more,  or  by  the  failure  of  a  trustee  svm  quo 
nonf 

Unless  the  appointment  expressly  bears  to  be  joint,  the  nomi- 
nation will  not  fall  by  the  failure  of  one  or  more  of  the  trustees ; 
on  the  principle  that  a  truster  prefers  that  any  one  of  the  tmstees 
nominated  should  manage  the  estate  rather  than  a  judicial  factor. 
Nor  will  it  fall  by  the  failure  of  a  trustee  sine  quo  non^  unless  that 
be  the  express  intention  of  the  truster.^  But  the  concurrence  of  a 
trustee  sine  quo  non  after  acceptance  is  indispensable  to  every  act' 

904.  Where  a  certain  number  of  trustees  are  appointed  a 
quorum.  Must  that  number  accept  and  survive  in  or- 
der to  execute  the  trust) 

The  question  whether  the  nomination  falls  by  the  failure  or 
non-acceptance  of  the  specified  quorum  will  be  determined  by  the 
truster's  intention  as  appearing  from  the  settlement,  and  if  from 
the  context  of  the  deed  it  is  apparent  the  truster  intended  that 
the  trust  should  not  be  executed  by  fewer  than  the  specified  num- 
ber, it  will  fall  if  that  number  do  not  survive  and  accept.'  But 
the  presumption  is  for  the  subsistence  of  the  trust  while  any  of 
the  trustees  survive  and  accept.* 

906.  What  is  the  effect  of  a  failure  of  trustees,  or  a  failure 

of  instructions  1 
(1)  On  a  fsdlure  of  trustees,  the  Court  will  appoint  a  judicial 

iGampbeU,  M.  14703 ;  Forbes,  M.  'Vera,  let  June,  1791 ;  BeU's  Svo 

App,  "  SoUdum;*  No.  2  ;    Findlay,  Caaes,  554. 

SOthJune,  1855, 17  D.  1014;  Seton,  *HaUey,  20th   Feb.    1840   (2   D. 

28th  Nov.  1855, 18  D.  117 ;  MeniieB  628). 


Lect.  871  (704).  ^  Cases  in  note  1,  tuprtt. 
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factor  to  execute  the  trust  [or  new  trustees  TrostsAct^  1867,§  18] ;(«) 
(2)  but  in  the  event  of  a  failure  of  instructions,  tiie  trust  fidls, 
and  the  trustees  are  bound  to  denude  in  favour  of  the  heir.(l) 


906.  By  trust-disposition  and  settlement^  there  was  a  oon- 

yejance  to  three  trustees,  and  the  survivors  and  sur- 
vivor, and  additional  trustees  were  appointed  bj  a 
codicil,  but  the  words  survivors  and  survivor  were  not 
repeated  A  title  was  made  up  by  the  truster^s  heir 
and  a  conveyance  was  executed  by  him  to  the  trusteefl^ 
and  their  heirs  and  assignees;  Have  the  survivors 
power  to  acti 

Yes ;  because  the  title  does  not  control  the  trust,  nor  define 
or  limit  the  powers  of  the  trustees,  but  the  trust  overrules  and 
governs  the  title.  The  powers  of  the  trustees  are  therefore  to  be 
taken  from  the  trust-deed,  by  which,  in  this  case,  the  survivors 
have  power  to  act^ 

907.  Where  the  trust-deed  does  not  contain  a  destination  to 

the  survivors  of  the  trustees,  Does  the  entire  trust 
accresce  to  the  survivors,  or  does  any  right  pass  to 
the  heir  of  a  deceasing  trustee  1    State  the  reason. 

No  right  passes  to  the  heir  of  a  deceasing  trustee ;  because 
trustees  do  not  have  a  separate  and  pro  indiviao  rights  but  each 
has  a  full  title  along  with  the  others,  and  if  one  dies,  the  title  in 

1  Gordon's  Tn.,  17th  July,  1851,  18  D.  1831. 

(f )  "  Where  the  tnuteee  refuse  to  act,  it  may  be  necessary,  frMn  the  stmc- 
ture  of  the  deed,  that  they  shall  act  not  to  the  effect  of  the  aoceptanoe  of  the 
trust,  but  to  the  effect  of  dealing  with  that  interest  which  has  been  fonnaOy 
given  to  them,  so  as,  without  involving  themselves  in  the  office  of  trustee,  to 
make  it  necessary  for  them  to  execute  certain  formal  deeds  in  order  to  restore 
the  title  to  the  right  shape." — Per  Lord  Ivory  in  Royal  Infinnaiy,  «0«,  note 
(v),  Ans.  908. 

Where,  from  conflicting  interests  or  otherwise,  it  is  necessaiy  for  the  proper 
administration  of  the  trust  that  it  should  be  taken  out  of  the  hands  of  the  tms- 
tees,  the  Court,  on  application  and  cause  shown,  will  remove  them  and  appoint 
a  judicial  factor ;  Thomson,  11th  Jan.  1865,  8  MT.  386. 

(t)  Where  trustees  were  placed  in  a  position  in  which  their  duties  as  sudi 
conflicted  with  their  personal  interests,  it  was  held  by  the  Lord  Ordinary  that 
they  were  entitled  to  apply  to  (he  Court  for  a  declarator  of  their  poweifc; 
Annandale,  8th  Dec.  1864,  8  M'P.  200. 
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him  becomes  extmot)(u)  being  absorbed  by  the  title  sabsisting  in 
the  others.^  [See  Cronveyancing  Act,  §  43,  as  to  completion  of 
title  by  the  heir  of  a  sole  or  last  surviving  trustee.] 

908.  A  party  having  executed  a  trust-disposition  and  settle- 
ment in  &ivour  of  certain  trustees,  thereafter  by  codi- 
cil recalled  the  nomination  and  appointed  new  trus- 
tees, but  without  dispositive  words ;  How  do  the  new 
trustees  complete  a  feudal  title  9 

By  direct  infeftment  on  the  trust-deed,  or  by  registration ;  the 
want  of  dispositive  words  in  the  codicil  being  of  no  consequence, 
as  the  settlement  and  the  codicil  must  be  read  together,  and 
the  term  "  trustees "  in  the  codicil  is  held  to  mean  "  trust-dispo- 
nees,"'(t;)  [The  Conveyancing  Act,  §  46,  empowers  trustees  or 
executors  to  complete  a  tile  to  heritage  by  notarial  instrument 
when  ^Hhe  words  of  conveyance,  grant,  or  bequest"  are  not 
expressed  to  be  in  their  favour.] 

1  Gordon's  Tn.,  17th  July,  1861,  <  BiaeldlUgiii,  23xd  Nov.  1855,  18 

18  D.  1881.  D.  83. 


(tt)  A  tnutHleed,  however,  mtkj  be  so  £i»ined  m  to  oonsfeitate  the  heirt  of 
deoeMmg  trosteee,  or  of  any  one  or  more  of  them,  trustees  in  room  of  their 
predecessors.  Where  this  is  intended,  the  destination  should  be  so  conceived 
as  to  call  in  persons  capable  of  acting,  snch  as  "the  nearest  heir-male  who  shall 
be  major,  iui  jurit  and  resident  within  Scotland  at  the  time."  If  the  estate 
consists  of  heritage,  it  must  be  vested  in  such  substituted  trustees,  either  by 
conveyance  by  the  surviving  original  or  acting  trustees,  or,  if  there  are  none 
such,  by  service  or  writ  or  precept  in  their  favour  as  heirs  of  provision  in  trust 
under  tiie  deed,  and  their  title  completed  hdbili  tnodo, 

{v)  Mackilligin's  case  (dted)  occurred  prior  to  the  passing  of  the  Titles  to 
Land  Act  1858,  and  the  point  here  referred  to  did  not  arise  and  was  not  there 
decided,  though  an  opinion  to  the  effect  stated  was  expressed  by  Lord  Justice- 
Clerk  Hope.  In  the  subsequent  case  of  the  Boyal  Infirmary,  28th  June,  1861, 
23  D.  1218,  which  occurred  after  the  passing  of  both  Acts,  Lord  Ivory  said,  in 
reference  to  the  case  put  in  the  answer — *'  No  doubt  there  would  have  been 
the  puzzle  that  under  such  a  deed  as  that  there  might  not  be  the  means  of  a 
direct  infeftment  of  the  trustees  so  as  to  invest  them  in  the  feudal  title."  In 
this  case,  MaddUigan  was  referred  to  by  the  judges.  The  competency  of  pro- 
ceeding as  stated  in  the  answer  has  never  been  determined,  but  it  ia  understood 
to  have  been  at  all  events  to  some  extent  adopted  in  practice.  It  was  probably 
intended  that  the  Acts  should  have  the  effect  supposed,  as  it  is  declared  that 
**  all  codicils,  deeds  of  nomination,  decrees  of  declarator,  and  other  writings 
bearing  reference  to  conveyances  separately  granted,  and  naming  or  appointing 
persons  to  exercise  or  enjoy  the  rights  or  powers  conferred  by  such  conveyances. 


T 
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909.  Whether  is  the  right  of  a  benefidarj  under  a  intst- 
diBposition  and  settlement  heritable  or  moveable  t 

(1.)  If  the  trust-fond  is  moveable,  the  beneficiary's  share  is 
neoeiasarily  moveable. 

(2.)  If  the  trust-estate  is  heritable,  the  beneficial  interest  will 
be  heritable  or  moveable  according  to  the  truster^s  instructioDs. 
And,  1.  If  the  trustees  are  directed  to  convey  lands  to  the  bene- 
ficiary, his  right  is  heritabla^     2.  Where  there  is  a  power  of  sale, 

^  Dune,  M.  4624. 


ahall  be  deemed  and  taken,  for  the  purposee  of  this  Act,  to  be  pArte  of  the 
oouTeyanoes  to  which  they  separately  bear  referenoe ; "  Titles  to  Land  Act, 
1858,  §  36 ;  Act  1860,  §  2 ;  bat  assmning  thia  to  be  the  meaning  of  the  Acts, 
questions  may  arise  as  to  the  mode  of  carrying  out  their  provisions.  Supposing 
there  is  a  separate  deed  of  nomination  or  decree  of  declarator,  how  is  the  joint 
recording  of  it  and  of  the  original  deed  to  be  effected  t  1.  There  is  no  pro- 
vision in  the  Acts  for  recording  separate  deeds  with  one  warrant,  except  in  the 
case  of  unreoorded  conveyances  and  assignations  thereof.  2.  On  which  of  the 
writs  is  the  warrant  of  registration  to  be  written,  or  is  there  to  be  a  wairant 
on  each  ?  In  either  case,  as  it  must  apply  to  all  the  parties,  it  will  include 
some  whose  names  do  not  appear  ex  facie  of  the  deed  on  which  it  is  written.  If 
a  notarial  instrument  be  adopted,  then  (1)  There  is  no  provision  for  such  an 
instrument  on  two  deeds,  except  in  the  case  of  parties  acquiring  right  to  unre- 
corded conveyances,  and  there  the  title  by  which  they  acquired  right  must  be 
set  forth,  which  is  quite  inappropriate  to  the  case  of  the  original  trustees ;  and 
(2)  Even  as  regards  the  additional  or  new  trustees,  it  cannot  properly  be  said 
that  they  acquired  right  by  assignation,  because  the  maker  of  a  deed  cannot 
assign  it  (Ghunmell,  18th  Nov.  1849,  12  D.  19) ;  Act  of  1858,  §§  18  and  14 ; 
Act  of  1860,  §§  9  and  10.  As  it  will  generally  not  be  desired  to  record  the 
whole  trust-deed,  a  notarial  instrument  will  be  most  convenient  where  this 
mode  of  completing  the  title  ia  adopted. 

As  has  been  seen,  a  trust-deed  will  receive  effect  though  all  the  trustees 
predecease  or  decline  to  act  {supra,  Ans.  905),  and  it  should  seem  that  the  same 
effect  would  follow  though  the  truster  were  to  cancel  the  whole  nominaiicn  of 
trustees  without  substituting  any  others  to  act  in  their  stead,  provided  the 
purposes  of  the  trust  are  left  subsisting.  This,  where  only  personal  estate  is 
concerned,  is  dear  enough,  but  it  has  been  contended  that,  as  regards  heritage^ 
the  deed  must,  on  feudal  principle,  fail  from  the  want  of  a  valid  depresenti  oon- 
veyance  to  a  diqwnee.  Such,  however,  seems  not  to  be  the  case,  the  deletion 
of  the  trustees  being  considered  to  leave  the  deed  in  the  same  position  as  if  they 
had  aU  died  or  declined  to  act,  *'  the  substantial  disponee  "  being  "  the  dispones 
having  the  interest,  the  beneficiary  in  the  deed,  the  party  who  is  to  be  favoured ;  '* 
per  Lord  Ivoiy  in  the  Boyal  Infirmary,  svpra.  See  also  note  by  Lord  Currie- 
hill  in  MaddlUgin,  supra;  Note  by  Lord  Fullerton  in  Dundas,  27th  January, 
1887,  15  S.  427 ;  Dickson's  Evid.  §  874,  note  1. 
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but  no  direction,^  or  where  there  is  an  altematiye  direction  to 
pay  the  proceeds  or  to  divide,'  the  beneficiary's  right  will  be 
heritable  if  the  heritage  is  unconverted,  and  moveable  if  con- 
verted, (to)  3.  Where  there  is  a  direction  to  convert  the  property 
into  money,  and  divide  the  residue,  the  right  is  moveable.' 
4.  Where  the  beneficiary's  share  has,  with  his  sanction,  been 
invested  by  the  trustee  on  heritable  security,  it  is  heritable  as  to 
succession.^(a;) 

910.  Where  the  truster  directed  his  trustees  to  pay  the  in- 
terest of  the  trust^funds  to  a  party  during  his  life,  and 
after  his  death  to  purchase  land  for  behoof  of  his  eldest 
son,  with  instructions  to  accumulate  the  interest  until 
a  suitable  investment  should  be  found  ;  Is  the  eldest 
son  entitled  to  insist  for  payment  of  the  interest  1 

The  accumulation  will  be  limited  to  one  year,  and  the  eldest 
son  will  be  entitled  to  interest  afber  the  expiration  of  a  year  from 
the  liferenter's  death.'(s) 


^  Cathcart,  26th  May,  18S0,  8  S.  '  Angos,  6th  Dee.  1825,  4  S.  279. 

808 ;  Spain,  2lBt  Noy.  1850,  18  D.  « WiUiamBon,  15th  Deo.  1849,  12 

81.  D.  872. 

<  Barrel,  14th  Dec.  1825,  4  Q.  814.  •  Mitchell,  2iicl  Nov.  1858, 16  D.  1. 


(«)  But  tnuteee  are  not  entitled  to  exerdse  the  power  without  the  bene- 
fidary's  consent,  nnlees  there  is  a  reasonable  neceaaity  for  their  doing  bo. 

{x)  It  is  to  be  understood  that  the  fond  is  so  invested,  not  only  with  the 
benefidarj's  sanction,  but  in  his  own  name ;  if  it  were  in  the  names  and  sub- 
ject to  the  control  of  the  trustees,  it  would  not  be  heritable  as  to  succession. 
See  Williamson,  cited.  There  was  some  difference  of  opinion  in  that  case,  not 
as  to  the  principle,  but  as  to  the  import  of  the  CTidence  of  the  beneficiary's 
intention  to  make  the  fund  heritable.  The  principle  is  general,  and  implies  to 
all  similar  cases  of  conversion  of  moveable  property  into  heritable.  See  David- 
son, M.  5597 ;  Trotter,  5th  Dec.  1826,  5  S.  78 ;  H.  of  L.,  S  W.  &  S.  407 ; 
Bamsay,  11th  July,  1883, 11  S.  967. 

(z)  The  rule  can  hardly  be  held  to  be  so  absolute  as  is  here  stated.  The 
point  to  be  ascertained  is  the  testator's  intention,  which  is  to  be  done,  in  so  far 
as  it  can  be  found,  by  looking  to  the  leading  and  general  purpose  of  the  deed, 
and  then  seeing  to  what  extent  that  is  modified  or  controlled  by  the  particular 
intimation  of  purpose  in  other  clauses  of  the  deed.  In  Mitchell  (cited)  the 
direction  was  to  invest  a  certain  sum  of  money  "  as  soon  as  my  said  trustees 
find  it  in  their  power,"  and  a  year  was  held  sufficient ;  but  the  Lord  President 
(M'Keill)  observed — **  The  Lord  Ordinary  says,  that  in  such  an  event  a  reason- 
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91L  Explain  the  operation  of  the  TheHnason  Act  in  regard 
to  acctimiilationB  t 

The  ThellosBon  Act  annals  erery  direction,  by  will  or  other 
deed,  to  accumulate  the  annual  proceeds  of  property  longer  than 
twenty-one  years  after  the  testator's  death,  or  during  the  minority 
of  a  person  liying  at  the  testator's  death.^  The  statute  excepted 
heritable  property  in  Scotland,  but  the  exception  is  repealed  by 
the  Entail  Amendment  Act '(a)  [Mackenzie,  4  R  962 ;  Smyth's 
Trustees,  7  R  1176.] 

912.  What  is  the  rule  as  to  payment  by  the  trustees  of  the 
truster's  debts  1 

The  trustees,  when  not  interpelled  by  diligence,  are  entitled 
to  pay  prijno  venientiy  unless  there  is  a  manifest  shortcoming  of 

1  39  &  40  Geo.  III.  c.  98.  «  11  &  12  Viot  c.  Se,  §  41. 


able  period  miut  be  taken,  and  that  a  reawnable  period  leems  to  be  a  year ;  I 
can  easily  conceive  a  ease  in  which  it  would  not  be  a  reaaonable  period,  bat  in 
ordinaiy  droamBtanoes  it  ia  so;"  and  Lord  Ivozy — "I  am  not  prepar«dto 
gather  out  of  the  authorities  referred  to  that  there  is  an  absolute  rule  i^plicable 
to  such  cases.  The  only  general  rule  is  that  we  are  to  be  guided  by  the  inten- 
tion of  the  testator  as  to  his  object  to  be  construed  out  of  the  words  of  the 
deed."  See  on  this  point.  Stair,  19th  June,  1827,  2  W.  &  &  614  ;  MThenoo 
(H.  of  L.),  10th  June,  1852,  1  Stn.  868,  and  Moncreiff,  25th  Not.  1857, 
20  D.  94. 

(a)  Where  a  truster  oonyeys  the  residue  of  Us  moveable,  or  of  his  heritable 
and  moveable,  estates,  in  a  mass,  upon  a  future  contingency,  the  surplus  income 
arising  in  the  meantime  falls  into  residue,  and  goes  with  the  principal  to  the 
person  ultimately  entitled,  and  not  to  the  truster's  heirs  ab  intalaio  ;  but  the 
Thellusson  Act  renders  all  directions  for  accumulation  of  personal  property 
beyond  the  term  of  twenty -one  years  inoperative,  and  therefore,  where  there  is 
surplus  income  for  a  period  beyond  that  term,  there  will  be,  in  regard  to  the 
surplus  income  during  the  years  over  twenty-one,  a  resulting  trust  for  the 
beneBt  of  the  next  of  kin  ;'Pur8ell,  H.  of  L.,  24th  March  (reported  18th  June), 
1865,  8  M*P.  59  ;  varying,  C.  of  S.,  25th  Nov.  1856, 19  D.  71. 

Where  a  testator  directed  his  trustees  to  pay  his  moveable  estate  to  certain 
persons  on  the  occurrence  of  any  one  of  three  contingent  events,  and  after  the 
lapse  of  thirty-three  yean  from  his  death  it  became  certain  that  none  of  these 
events  could  happen ;  held  that  the  testator  died  intestate,  and  that  those 
entitled  to  the  estate  were  the  representatives  of  his  heirs  in  mMUimi  <i5 
inUitato  at  the  time  of  his  death,  and  not  those  who  would  have  been  his  heixs 
when  it  became  certain  that  none  of  the  contingencies  could  happen ;  Lord, 
15th  July,  1865,  8  M'P.  1083. 
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funds,  in  which  case  they  are  not  safe  to  pay  without  a  multiplo- 
poinciing.*(5) 

913.  When  the  trustees  are  directed  to  pay  the  residue,  under 

burden  of  an  annuity ;  What  are  the  respectiye  rights 
of  the  residuary  legatee  and  the  annuitant,  the  other 
purposes  of  the  trust  being  fulfilled  I 

The  residuary  legatee  is  entitled  to  payment  of  the  residue, 
and  all  that  the  annuitant  can  demand  is  a  personal  bond  of  an- 
nuity from  the  residuary  l^atee,  without  any  security. '(c) 

914.  When  the  residuary  legatee  is  to  be  burdened  with  an 

annuity;  What  relative  provisions  ought  the  trust- 
deed  to  contain  1 

The  annuity  ought  to  be  declared  a  real  burden  on  part  of  the 
heritage ;  or  there  should  be  a  direction  to  the  trustees  to  purchase 
for  the  annuitant  an  annuity  from  a  life  assurance  company. 

916.  May  the  trustees  make  up  titles  or  sell  without  express 
power  1    State  the  reasons. 

(1.)  The  trustees  may  make  up  titles  without  express  power ; 
liecause  that  is  an  act  of  ordinary  administration,  and  necessary 
for  carrying  out  the  purposes  of  the  trust.' 

(2.)  They  cannot  sell  heritage  without  power,  either  express 
or  necessarily  implied  [or  granted  by  the  Court  See  Ans.  902]  ; 
because  sale  is  an  extraordinary  act,  and  the  heir  cannot  be 
excluded  by  inference.\<i)    Without  express  authority  they  may 

1  RanUne,  M.  16201 ;  Bell's  Prin.  «  Kobertson  (7th  March,  1882,  10 

1998.  S.  438),  iBt  Sept.  1885,  2  Sh.  and 

*  Kerr,  12th  Feb.  1858,  20  I).  562.  MacL  App.  883  (8  &  &  M*L.  811). 
s  Menzies  Lect  679  (714). 

(6)  Rankine,  cited,  was  a  case  of  tnut  for  creditorB.  Testamentary  trus- 
tees, like  execatorsy  as  they  also  generally  are,  cannot  pay  with  safety  till  after 
the  lapse  of  six  months. 

(e)  Bat  if  the  party  is  **  insolvent  or  vergens  ad  inopiam,  then  the  law  pro- 
vides maohinezy  for  obtaining  seonzity  ;*'  per  Lord  Cuzriehill  in  Kerr  (dted). 
In  that  ease  the  bonds  were  offered,  and  therefore  the  qnestion  of  right  to 
demand  them  did  not  arise. 

{d)  It  is  not  Teiy  obvious  what  connection  there  ia  between  the  ezolosion 
of  the  heir  and  the  question  of  the  power  of  the  trustees  to  sell*  which  may 
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sell  (1)  where  there  is  a  ranning  deficiency  of  fiinda  which  would 
consome  the  trost-property  ;^  or  (2)  where  the  primary  pmpoBe  of 
the  trust  is  the  payment  of  the  tmster^s  debts,  and  that  purpose 
cannot  be  implemented  without  a  8ale,\e)  It  ia  thought  that  the 
trustees  may  sell  moveables  without  express  authority. 

[916.  When  trustees  have  under  the  trust-deed,  or  receive  fipom 
the  Court,  power  of  sale,  what  are  the  provisions  of  the 
Trusts  Act,  1867,  as  to  its  exercise  f 
(1)  It  may  be  either  private  or  by  public  roup,  unless  otiier- 
wise  specially  directed  by  the  trust-deed,  or  the  Court,  or  the  deed  of 
consent  by  the  beneficiaries ;  (2)  where  the  estate  is  heritable  a  feu- 
duty  or  ground-annual  may  be  reserved;  (3)  minerals  may  be 
reserved,  §  4.] 

917.  A  trustdeed  authorised  the  trustees  to  assume  additicMud 
trustees  tp  act  along  with  them,  ''in  place  of  those 
who  may  die  or  decline  to  act,"  and  two  of  the  trustees 
having  died,  an  assumption  of  three  new  trustees  was 
made ;  Was  the  appointment  valid  to  any  extent  t 
State  the  reason. 

Not  only  is  the  assumption  of  three  trustees  ultra  vires,  but  the 
nomination  is  entirely  void ;  the  principle  being,  that  &cnitieB  are 
of  strict  construction,  and  must  be  precisely  executed;  and  that  in 
this  case,  the  transgression  of  the  power  being  inherent  in  the  whole 
act  itself,  the  Court  will  not  interfere  to  make  a  new  act  in  exer- 
cise of  the  power. '(»)    [See  in  support  of  note  (t),  Allan,  5  B.  576.] 

^  Hendenon,  22nd  June,  1841,  8  D.  *  Graham,  2l8t  Dec.  1850, 18  D.  420. 

1049.  '  Ferrie,  Slrt  May,  1834, 12  a  072. 

arise  where  the  ezcliuion  of  the  heir  is  absolnte  and  undoubted.  In  Bobertmi, 
dted,  the  question  wae^  whether  a  particular  tubject  was  conveyed  to  the  tma- 
teee  to  be  dealt  with  in  terms  of  the  provisions  of  the  deed,  or  fell  as  mteUaU 
saooession  to  the  heir-at-law,  who  was  eiduded  by  the  deed. 

(e)  But  it  may  be  necessary  in  some  cases  to  get  the  authority  off  the 
Court  See  Lord  MoncreifiTs  note  to  his  interlocutor  in  Campbell's  TVs.,  64h 
Dec  1888,  1  D.  153. 

See  as  to  purchases  of  the  trust-estate. by  trustees,  n^mi,  Ans.  136,  note 
(«),  p.  69. 

(t)  Probably,  where  the  deed  contains  special  powers  of  assumption,  they 
wiU  supersede  and  control  the  general  power  in  the  Act  of  1861,  as 
into  operation  the  proviso  "  unless  the  contrary  be  expressed.** 
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918.  In  what  oaaeB  are  trnsteea  personally  liable,  although 
protected  by  the  oBoal  clause  of  immunity  from  liability 
for  omissions,  intromissions,  kc. 

They  will  be  liable  (1)  for  the  misapplication,  by  any  of  their 
number,  of  money  for  which  they  have  granted  a  receipt  or  dis- 
charge;^ (2)  for  positive  transgression  of  the  testator's  instruc- 
tions ;'  (3)  for  erroneous  payments  ;*  (4)  for  expenses  of  mala  fide 
litigation  ;*  (5)  for  gross  negligence  or  fraud.'(^)  [See  as  to  the 
statutory  clause  of  immunity,  Ans.  900.] 

919.  Does  a  factor  looo  tutoria^  or  a  judicial  factor  on  a  lapsed 

trust,  require  to  make  up  titles  in  his  person  before 
granting  a  conveyance  of  the  heritage  9 

(1)  A  factor  loco  ivtoria  does  not  require  to  make  up  titles 
where  a  title  has  been  completed  in  the  person  of  the  wuxi ;  be- 
cause he  comes  as  guardian  in  place  of  the  ward,  and  exercises  his 
will  or  consent  f{l)  (2)  but  a  judicial  &ctor  on  a  trust-estate  must 
make  up  titles,  because  the  title  is  an  abeyance.^ 

980.  How  does  a  judicial  factor  on  a  trust-estate  obtain  a 

real  right  to  the  lands  ? 
[(1.)  Under  §  24  of  the  Oozusolidatioi]  Act  where,  in  the 
petition  to  the  Court  of  Session  for  the  appointment  of  a  judicial 
factor,  authority  is  asked  for  the  completion  of  a  title  by  the 
factor  to  lands  forming  the  whole  or  part  of  the  estate  to  be 
managed  by  him,  or  where  the  &ctor  applies  to  the  court  by 
petition  or  note  for  authority  to  complete  a  title,  and  if  the 


1  Blain,  28th  Jul  18S6, 14  a  361.  «  Boberteon,  4th  Dec.  1828,  2  S. 

>  MorriHon,   9th  Feb.  1827,  5  S.  563 ;  Kay,  6th  Mazoh,  1860,  12  D. 

322;  Bon  Accord  Marine  Ino.  Co.,  845. 

11th  Dec  1860, 13  D.  295.  *  Menaes  Lect  686  (722). 

s  MacforUne,  12th  May,  1835,  18  •  Scott,  2l8t  Feb.  1866, 18  D.  624. 

8.  726  ;  Macphenon,  19th  Jan.  1860,  ^  Meikle,  4th  June,  1866,  18  D. 

12  D.  486.  988. 


(f)  See  wpra^  Ana.  268,  and  note  (6),  as  to  liability  of  tnutees  in  other 
reepectB. 

{I)  What  is  here  stated  is  correct,  bnt  it  is  not  to  be  understood  that  if  a 
title  has  not  been  completed  in  the  person  of  the  ward  one  is  to  be  made  up  in 
the  person  of  the  factor.  The  title  most  be  made  up  in  the  person  of  the  ward. 
See  as  to  powers  of  factors  Ueo  fufont,  tupra^  Ans.  78  et  itq,,  and  notes. 
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Implication  describes  or  validly  reifinrs  to  the  landa^  the  wmniit 
granting  authority  to  complete  the  title  is  also  to  describe  or  refer 
to  the  lands.  The  Act  goes  on  to  provide  that  sadi  a  warrmnt  is 
to  be  held  to  be  a  conveyance  in  common  form  in  favour  of  the 
factor  granted  by  the  person,  whether  alive  or  deceased,  ndioee 
estate  is  under  his  nuuiagement,  or  where  the  factor  is  sf^inted 
on  an  estate  which  has  been  vested  in  a  trustee  or  former  factcNr, 
the  warrant  is  to  be  held  to  be  a  conveyance  by  such  trustee  or 
former  factor,  whether  alive  or  deceased,  and  that  the  warrant 
may,  with  warrant  of  registration  thereon,  be  recorded  in  the 
appropriate  Register  of  Sasines  as  a  convejrance  to  the  &ctor,  and, 
}yemg  so  recorded,  is  to  have  the  same  effect  as  if^  at  the  date  oi 
the  recording,  such  a  conveyance  had  been  granted  to  the  fiictor 
and  duly  recorded.  Under  this  enactment  the  factor  can  ap- 
parently record  the  warrant  even  if  the  title  to  the  lands  stood 
previously  on  a  personal  right. 

(2.)  The  Conveyancing  Act,  §  44,  provides  that  when  a  trust- 
title  has  been  duly  completed  and  recorded,  and  any  person  is 
subsequentiy  appointed  by  the  Court  to  administer  the  trust  in 
whole  or  in  part  as  a  trustee  or  judicial  factor,  the  interioeutor 
making  the  appointment  is  to  specify  the  trust-deed  and  the  tities 
(if  any)  by  which  the  trust-titie  had  been  completed,  and  refer  to 
the  Sasine  Registers  where  the  trust-deed  or  tides  are  recorded, 
and  also  describe  or  refer  to  the  landa  An  extract  of  this 
interlocutor,  when  recorded  in  the  appropriate  Sasine  R^;ister,  is 
to  operate  a  title  by  infeftment  in  fitvour  of  the  trustee  or  factor 
so  appointed,  in  the  same  way  as  if  he  had  been  a  trustee  named 
in  the  completed  and  recorded  titia  This  answer  is  altered  6om 
that  in  the  last  edition.] 
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921.  Are  verbal  legacies  effectual  t 

(1)  Verbal  legacies  are  valid  to  the  extent  of  £100  Scota^  as 
obligations  to  that  amount  are  proveable  by  witnesBeB.^(«)     (2) 

1  Enk.  8,  9,  7. 


(«)  A  mmenpatiTe  legacy  rafltaiiied  to  the  extent  of  £8,  te.  Sd,  though 
nominally  a  legacy  to  » iMger  amonnt ;  Kelly,  8th  Marefa,  1861,  28  D.  70S. 
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Where  the  executor  has  right  to  the  reudue,  and  has  promised  to 
the  defunct  to  pay  certain  legacies,  it  has  been  held  that  these  are 
proveable  by  his  oath,  although  exceeding  £100  Scota\<)  (3)  But 
beyond  that  amount  such  legacies  cannot  be  sustained  if  the  execu- 
tor has  no  personal  right  to  the  residue.^ 

922.  What  is  the  effect  of  (1)  a  legacy  bequeathed  for  a 

reason  erroneous  in  point  of  fact ;  and  (2)  of  error  in 
the  name  of  the  legatee  ? 

(1)  A  legacy  bequeathed  for  a  reason  erroneous  in  point  of 
fact,  is  nevertheless  effectual ;  because  a  statement  of  the  cause 
or  reason  for  granting  conveyances  mortis  causa  is  not  essential  to 
their  validity.'  But  error  in  the  narrative  will  vitiate  the  legacy 
if  it  can  be  proved  that,  had  the  testator  been  correctly  informed, 
he  would  not  have  left  it\u)  (2)  Error  in  the  name  of  the 
legatee  will  not  vitiate  the  legacy,  ^^dummodo  constet  de  persona, 
provided  his  description  distinguishes  him  sufficiently  from  all 
others."'    [Macfarlane's  Trustees,  6  R.  288.] 

923.  What  is  the  effect  of  legatum  rei  aliencB  f 

(1)  If  the  testator  knew  that  the  subject  bequeathed  was  not 
his  own,  the  legacy  is  valid  to  the  effect  of  obliging  his  executor 
to  purchase  it  for  the  legatee,  or  to  pay  him  its  valua  (2)  But 
if  the  testator  erroneously  believed  it  to  be  his  own,  the  legacy  is 


>  HamiAli's  Legatees,  M.  3887.  ^  Grant,  '9th    July,    1846,    8    D. 

*  Forsyth's  Trs.,  18th  Jan.  1864, 16  1077.(tt) 

D.  848.  '  Ersk.  8,  9,  8  ;  Keiller,  15th  Dec. 

'  Ersk.  8,  9,  8.  1824,  8  a  896,  and  16th  June,  1826, 

(0  This  is  on  the  principle  that  the  executor  is  a  trustee,  and  his  oath  is 
admissible  to  prove  the  condition  of  the  trust  Where,  without  making  any 
written  testament,  a  person  declares  his  will  to  his  next  of  kin,  such  declara- 
tion, though  admitted,  imports  no  obligation  on  the  next  of  kin,  unless  he  had 
consented  to  it ;  Smiths,  M.  6594. 

(«)  In  Grant  (cited)  the  question  was  not  as  to  a  bequest,  but  as  to  a  revoca- 
tion of  one,  as  was  also  the  prior  case  of  Speirs,  18th  Dea  1829,  8  S.  268,  where 
the  authorities  will  be  found  collected,  and  where  Lord  Kewton  stated  that  this 
exception  to  the  general  rule,  "that  a  false  cause  does  not  vitiate  a  legacy," 
operates  "  only  in  the  case  where  it  appears  certain  that,  had  the  testator  known 
the  truth,  he  would  not  have  left  the  legacy." 
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void,  the  presumption  being  that  he  would  not  have  burdened  his 
legal  representative  if  he  had  known  that  the  subject  bequeathed 
was  not  his  property.^     [Traquair,  11  MT.  22.] 

924.  What  is  the  effect  of  a  legacy  of  an  heritable  subject? 

(1)  A  legacy  of  an  heritable  subject  is  regarded  as  leffotuan  rei 
alienoB  scienter  legcUce,  and  will  be  effectual  against  the  executor 
or  residuary  legatee,  on  the  principle  of  approbate  and  repro- 
bate.'(a;)  (2)  But  where  the  testator's  heir-at-law  is  appointed 
executor,  a  legacy  will  not  burden  the  heritage  descending  to  him 
as  heir,  if  he  do  not  take  benefit  under  the  testament,  or  if  the 
deed  give  him  no  benefit.'  (3)  Where  the  testator  erroneously 
believed  the  subject  bequeathed  to  be  moveable,  the  execntcr 
is  not  obliged  to  make  good  the  legacy,  as  he  is  not  bound  in 
warrandice/  [Heritage  can  now  be  bequeathed  by  a  testamentary 
writing  sufficient  to  give  a  right  to  moveable  estate,  Consolidatiop 
Act,  §  20.] 

926.  What  is  the  UgaJtwm  Uber(Uion%8^  and  what  is  its  effect  t 

The  legatwm  UbercUionis  is  a  legacy  of  all  that  the  l^atee  may 
be  due  to  the  testator  at  his  death.  It  effectually  discharges  all 
proper  debts  due  by  the  legatee  in  his  own  right  to  the  deceased, 
but  it  does  not  free  him  from  accounting  for  funds  received  on  the 
testator's  account,  or  otherwise  than  by  loan." 

926.  What  is  a  universal  legacy ;  and  would  a  bequest  of  a 
person's  "  whole  moveable  goods,  gear,  and  effects  "  be 
a  legacy  of  that  description ) 

A  universal  legacy  is  a  bequest  of  the  whole  moveable  pro- 
perty of  the  deceased,  excepting  heirship-moveablea     [Heirship- 


4S.724;  Dent, 6 Mad. 850, Ch. Rep. ;  241 }  aff.  22iid  Deo.  1830,  4  W.  &a 

Doe,  4  Bam.  k  AR  57,  K.B.  460. 

1  Enk.    3,    9,    10 ;    Bell's   Plin.  *  Erek.  8,  9, 10. 

1884.  *  Enk.  $6. 

sDondae,   14th   Jan.  1829,  7  S.  >  Graham,  M.  8108. 


(x)  The  same  role  holds  in  the  case  of  legacies  payable  out  of  proceeds  of 
heritable  subjects ;  Cattos,  M.  8076. 
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moveables  were  abolished  by  the  Consolidation  Act,  §  160.]  A 
bequest  of  a  person's  "  whole  goods,  gear,  and  effects,"  is  not 
sufficient  to  constitute  a  universal  legacy,  as  the  words  used  are 
of  restricted  application,  applying  only  to  corpora  mobUia,  and 
not  including  nomina  dehUorum}  [See,  as  to  construction  of  word 
"money,"  Easson,  7  R  251 ;  Dunsmure,  7  B.  261.] 

927.  A  party  conveyed  by  settlement  the  wrdveraiUu  of  his 
estates,  heritable  and  moveable,  for  division  among  A, 
B,  and  C,  declaring  that  if  any  one  of  them  impugned 
the  deed,  he  should  forfeit  his  share.  A,  the  testator's 
heir-at-law,  reduced  the  settlement  and  forfeited  his 
third ;  Did  A's  third  accresce  to  B  and  C  % 

Yes;  it  being  held  that  the  forfeiture  was  intended  by  the 
testator  for  the  benefit  of  the  remaining  legatees,  and  not  for  the 
benefit  of  the  next  of  kin,  who  had  no  interest  under  the  settle- 
ment,\y) 

1  Enk.  3,  9, 11 ;  Earl  of  Fife,  M.  >  Nlabet's  Tn.,  6th  Dec  1851,  14 

2825.  D.  145. 


It  is  hardly  pondble  to  snppoee  such  a  case  as  this  occuznng,  because  if 
A  reduced  the  settlement  he  would  necessarily  carry  off  part  of  the  estates,  after 
which  his  entire  share  of  the  succession  under  the  deed  could  not  remain  to 
aocresce  to  any  one.  Accordingly,  it  will  be  seen,  on  referring  to  the  case  of 
Nisbet's  Trs.,  here  dted,  that  the  droumstances  were  not  quite  the  same  as 
those  put  in  this  question.  The  heir  who  challenged  had  no  interest  under  the 
deed,  which  was  in  favour  inter  alioe  of  his  children,  and  contained  a  declara- 
tion that  if  he  should  impugn  it  he  should,  "  not  only  for  himself,  but  also  for 
his  children,  ipw  facto  forfeit  all  interest "  under  it.  The  effect  of  the  challenge 
was  to  carry  off  more  than  had  been  intended  for  his  children,  and  leave  less 
than  had  been  intended  for  the  other  beneficiaries,  and  this  was  stated  as  one 
of  the  grounds  of  his  opinion  by  Lord  Fullerton,  who  observed  that  the  repudia- 
tion of  a  settlement  "  will  not  confer  on  any  party  a  benefit  not  contemplated 
by  the  settlement,  at  the  expente  of  the  partiee  whote  itUerette  have  heen  diminith/ei 
by  the  challenge  of  the  settlement  occasioning  the  forfeiture."  Had  the  effect 
been  to  leave  more  than  two-thirds  of  the  estate  (as  might  be  the  case  if  the 
heb  chose  to  take  the  heritage,  though  less  than  what  was  intended  for  his 
children),  the  result  of  the  case  (Nisbet)  might  have  been  'different  It  is 
difiBcult  to  conceive  the  heir,  where  himself  a  beneficiary,  challenging  in  such 
drcnmstances  as  have  now  been  supposed ;  but  if  he  did  challenge,  the  surplus 
might  not,  in  the  absence  of  any  direction  to  that  effect,  go  to  the  other  bene- 
ficiaries, but  might  become  intestate  succession,  leaving  to  them  only  the  shares 
appropriated  to  them  by  the  testator. 

2f 
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928.  What  is  a  general  legacy,  and  wbat  is  the  naime  of  the 

light  which  it  confers  f 

A  general  l^ac j  is  that  by  which  a  certain  som  of  money  is 
bequeathed  withoat  mentioning  any  particular  fond  out  of  whidi 
it  is  to  be  paid.  Such  a  l^acy  gives  no  jus  in  re,  but  <mly  a 
claim  or  right  of  action  against  the  execator,  who  is  liable  for 
the  sum  if  the  free  executry  in  his  hands  be  sufficient  for  satisfy- 
ing it  ^ 

929.  What  is  a  special  l^facy,  and  what  is  the  nature  of  the 

right  which  it  confers  1 

A  special  legacy  is  a  bequest  of  a  particular  subject,  fund,  or 
debt,  distinguished  by  special  description  from  the  rest  of  the 
testator's  moveable  estate.  Being  of  the  nature  of  a  conveyance, 
a  special  l^acy  ^ves  the  legatee  a  complete  right  to  the  subject 
on  the  death  of  the  testator,  so  that  action  is  competent  at  his 
instance  for  its  recovery.' 

930.  A  testator  left  the  following  l^iacies :— To  A,  £500, 

contained  in  Z's  bond,  and  to  B  and  G,  £250  each ; 
and  his  free  executry,  after  payment  of  debts,  amounted 
only  to  £900 ;  How  will  the  executry  be  divided  among 
the  legatees  f 

A's  legacy,  being  special,  is  not  affected  by  the  inadequacy  of 
the  fund ;  and  he  therefore  takes  the  £500  bond  without  abate- 
ment. But  the  legacies  of  B  and  C,  being  general,  suffer  a  rate- 
able abatement;  and  these  legatees  therefore  receive  only  £200 
each.' 

931.  Must  a  special  legatee  call  the  executor,  in  an  action 

for  recovery  of  the  subject  bequeathed,  when  it  is  in 
the  hands  of  a  third  party  f    State  the  reason. 

Yes;  because  the  creditors  of  the  testator  are  preferable  to 
special  legatees,  and  the  executor  must  be  called  in  order  that  it 
may  appear  whether  there  is  a  sufficiency  of  funds,  exclusive  of 
the  special  legacy,  for  payment'of  the  testator's  debta* 

1  Enk.  8»  9,  11.  '  Enk.  8,  9, 11 ;  Bell'i  Prin.  187e, 

«  E»k.  ib.  1877. 

*  Enk.  8, 9, 11 ;  FoRwter,  M.  2194. 


LEGACIES.  436 

93S.  Would  a  legacy  of  a  personal  bond  be  extrngoiBhed  if 
the  debtor  voluntarily  paid  it  up  during  the  testator's 
life ;  or  if  the  testator  executed  a  posterior  general 
disposition  and  settlement  of  his  whole  properfcy  t 

(1)  The  legacy  would  be  held  to  be  annulled  or  adeemed  if  the 
bond  were  voluntarily  paid  up  during  the  testator's  life.^  (2)  A 
general  disposition  and  settlement  does  not  operate  as  a  revocation 
or  extinction  of  a  special  legacy  of  prior  date,  the  settlement  being 
held  to  be  made  under  burden  of  the  legaoj.\z) 

933.  Where  the  testator  has  sold  a  house,  which  he  had  pre- 

viously disponed  by  his  settlement.  Is  the  disponee 

entitled  to  the  price  as  a  aurrogatum  f 

No ;  because  a  bequest  is  held  to  be  adeemed  or  revoked  if 

the  subject  has  been  conveyed  away  before  the  testator's  death.* 

[See  Stainton's  Trs.,  6  M<P.  240  as  to  effect  of  sale  of  heritage  by 

trustees,  in  error  as  to  amount  of  moveable  estate.] 

934.  A  pariy  who  had  made  a  special  legacy  of  a  moveable 

bond  afterwards  took  heritable  security  for  the  debt  y 
Was  the  legacy  thereby  revoked  1 

It  has  been  held  that,  by  the  testator  taking  the  suplsrvening 
security,  the  legacy  was  revoked  ;\a)  but  it  is  to  be  observed,  as  is 

^  Weir,  M.    11869  ;   Dmmmond,  *  Cludmen,  19th  Not.  1861,    14 

M.  11873.  D.  67. 

s  ThomiOD,  18th   Not.  1886,    16  «  PmI,  6th  July,  1821,  1  8.  100 

&  82.  (104). 


(f )  Thii  is  hardly  »  comet  rtatement  of  the  law.  The  cixoomstaaoeB  in 
the  case  of  ThomMm  were  strongly  indicatiye  of  the  testfttor'i  intention  not 
to  reroke,  bnt  eren  there  the  jndgei  ezprened  difficolty  in  coming  to  the 
deddon  which  was  given.  The  role  can  scarcely  be  absolutely  stated.  In 
the  words  nsed  by  Lord  President  Hope  in  the  case  of  Thomson — "Erery- 
thing  depends  on  the  dromnstances  and  on  the  intention  of  the  parties,  so 
that  there  is  scarcely  any  one  of  this  class  of  cases  which  can  be  qnoted  as  a 
precedent  to  another."  See  obserrations  |)er  Lord  Gnzriehill  in  Gollow's  Trs., 
28rd  Feb.  1866,  4  MT.  466. 

(a)  The  rale  here  stated,  and  adopted  in  Paul  (cited),  is  laid  down  by 
Eiikine  (8,  9,  10).  The  efiBaot  might  be  prevented  by  a  dedaiation  that, 
though  heritable  aeonrity  should  be  taken  for  the  debt,  its  amount  shall  con- 
•titate  a  daim  against  Uie  eseoutry,  but  this  would  convert  the  tpodaX  legacy 
into  a  general  one.  The  case  of  ToUocha  (quoted,  note  1,  p.  486)  does  not 
seem  to  bear  on  this  point 
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remarked  by  Mr.  Duf^  "  that  as  the  testator  must  be  presumed  to 
be  aware  of  the  change,  he  is,  by  preserving  his  settlement 
unaltered,  in  effect  bequeathing  a  special  subject,  knowing  it  to 
be  heritable."' 

935.  Where  a  legacy  has  been  made  to  A  and  B,  or  to  A 

and  B  jointly,  or  jointly  and  severally,  or  to  A  and  B 
equally;  What  is  the  effect  if  one  of  the  legatees 
predecease  the  testator? 

(1)  In  a  legacy  to  A  and  B,  or  to  A  and  B  jointly,  or  jointly 
and  -severally,  the  survivor  takes  the  whole  legacy.  (2)  In  a 
legacy  to  A  and  B  equally,  the  survivor  has  only  his  own  share, 
the  jus  accrescendi  being  excluded.' 

936.  In  l^iacies  to  A  in  liferent  and  to  B  in  fee,  and  to  A 

in  liferent  and,  after  his  death,  ''the  legacy  to  be 
divided  equally  between  B  and  C,  or  the  survivor  of 
them ; "  Have  B  in  the  one  case,  and  B  or  G  in  the 
other,  the  power  of  testing  on  the  legacies  respectiv^y 
after  the  death  of  the  grantor,  but  during  the  life  of 
the  liferenter) 

(1)  In  a  legacy  to  A  in  liferent  and  B  in  fee,  the  latter  may 
validly  assign  or  bequeath  the  fee  during  the  liferenter's  life,  as 
it  vested  in  B  by  his  surviving  the  testator.*(c)  (2)  But  vrhere 
the  fee  is  to  be  divided  after  the  liferenter's  death  "  between  B 

■^■^^■— ^™^"'  ■  ^  '  »■!■  ■■■■■■  ,■^^■■.■  — 

»  Duff  on  Deedfl,  101  j.  TuUoclis,  »  TumbuU,   M.   8099  ;(6)    Forbea» 

23rd  Nov.  1888, 1  D.  94.  26th  Jan.  1888,  16  S.  874. 

*  BeU*s  Frin.  1882  j  Rose,  M.  8101  $ 
Torrie,  Slat  May,  1882,  10  a  597. 


(6)  A  legacy  to  a  parent  in  liferent  and  children  in  fee,  without  the  inter, 
▼ention  of  a  truBt,  veets  fee  in  parent ;  Williamson,  28th  June,  1828,  6  & 
1085,  oveiTuling,  on  thli  point ;  Tumbull,  «tipra,  which  wiU  be  found  more 
fully  reported,  M.  4248  ;  Ferguson's  Trs.,  18th  July,  1860,  22  D.  1442. 

(c)  This  is  the  general  rule  in  the  case  put ;  but  in  Duncan,  ftc  (Groom's 
Tn.),  80th  Nov.  1859,  22  D.  45,  it  was  held  that  under  the  special  terms  of 
the  deed,  though  the  legacy  had  vested,  the  party  could  neither  test  on  nor 
assign  it.  Since  then,  however,  the  case  of  Donaldson's  Tn.  has  been  dedded 
in  the  House  of  Lords,  14th  Feb.  1862, 24  D.  1,  and  the  principle  there  adopted 
might  lead  to  a  different  view  as  to  the  period  of  Testing  in  such  a  caoe  as  thai 
of  Duncan,  &o. 


LEGACIES.  437 

and  C,  or  the  survivor  of  them"  neither  of  them  has  power  to 
test  or  a88ign((i)  before  the  end  of  the  liferent^  as  the  terms  of 


((2)  In  reference  to  the  power  to  aarign  or  teet,  a  distinotion  mnst  be  observed. 
If  the  legatee  assigning  or  testing  die  before  vesting  takes  place,  the  assignation 
or  settlement  will  be  ineflbctaal  (Newton,  dted  infixi,  note  1,  p.  488 ;  Mitchell, 
17th  March,  1865,  8  MT.  721) ;  bnt  if  he  survives  the  vesting,  it  will  be 
e£Fectaal ;  B^e's  Trs.,  20th  March,  1862,  24  D.  925.  It  was  there  observed 
by  Lord  Kinloch,  in  a  note  to  his  judgment — '*  It  is  not  necessazy  to  assign- 
ability that  a  right  should  have  vested  at  the  date  of  the  assignment.  A  right 
in  tpe  may  be  validly  assigned."  There  may  sometimes  be  difficulty,  however, 
in  completing  the  right  by  intimation,  so  as  to  secure  a'' preference  in  com- 
petition. 

In  Groom's  Trs.  (wprOf  note  (c),  Ana.  986)  it  was  held  that  a  legatee  whose 
share  of  the  trust-estate  had  vested,  but  had  not  become  payable,  had  no  power 
to  test  on  the  share.  In  a  subsequent  case,  where  a  testator  directed  his 
trustees  to  pay  or  convey  the  residue  of  the  trust<estate,  after  the  death  of  the 
last  liver  of  himself  and  his  wife  (who  had  under  the  deed  a  power  of  testing 
on  a  portion  of  the  estate),  to  and  among  three  grand-nephews  and  three  grand- 
nieces  therein  named  "  equally  share  and  share  alike,  and  to  their  respective 
heirs  or  assignees,  declaring  that  if  any  of  the  residuary  legatees  shall  die 
without  leaving  lawful  issue,  before  his  or  her  share  vests  in  the  party  or 
parties  so  deceasing,  the  same  shall  bebng  to  and  be  divided  equally  or  share 
and  share  alike  among  the  survivors  of  my  said  grand-nephews  and  grand- 
nieces  equally,"  and  all  the  residuary  legatees  survived  the  testator,  but  two 
of  them  predeceased  his  wife  ;  it  was  held  by  a  majority  of  the  whole  Court, 
that  the  shares  of  the  two  deceasing  residuary  legatees  had  vested  a  morte 
Uitaloris,  and  were  carried  by  their  respective  setUements  ;  Donaldson's  Trs., 
20th  July,  1860,  22  D.  1527.  On  appeal,  however,  the  judgment  was  altered 
in  the  House  of  Lords,  and  it  was  held  that  the  period  of  vesting  was  coincident 
with  the  period  of  payment,  and  therefore  that  no  right  had  vested  in  the 
predeceasing  residuary  legatees  (reported  under  Richardson) ;  H.  of  L.,  14th 
Feb.  1862,  24  D.  1.  It  was  here  observed  by  Lord  Chancellor  Westbury  that 
"  it  was  a  settled  rule  of  construction,  and  had  been  so  earlier  in  Scotland  than 
in  England,  that  words  of  survivorship  in  a  moriia  cauta  settlement  should  be 
referred  to  the  period  appointed  for  the  payment  or  distribution  Of  the  subject- 
matter  of  the  gift.  If  a  testator  gave  a  life  estate  in  a  sum  of  money,  or  in  the 
residue  of  his  estate,  and  at  the  expiration  of  that  life  estate  directed  the  money 
to  be  paid,  or  the  residue  divided,  among  a  number  of  persons,  and  then  referred 
to  the  possibility  of  one  or  more  of  those  persons  dying,  without  specifying  the 
time,  and  directed,  in  that  event,  the  payment  or  distribution  to  be  made 
among  the  survivors,  the  survivors  were  to  be  ascertained  by  reference  to  the 
period  of  payment  or  distribution— viz.,  the  expiry  of  the  life  estate."  See 
to  the  same  effect,  Mitchell,  iupra,  and  Laing,  20th  July,  1865,  8  MT.  1148. 
These  cases  may  be  contrasted  with  Hunter's  Trs.,  11th  Feb.  1865,  8  MT. 
514,  where,  under  a  conveyance  to  trustees  for  behoof  of  ''A  in  liferent  and 
her  children  in  fee,  to  be  kept  in  trust  by  them  till  they  in  their  discretion 
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the  beqaest  are  each  as  to  confer  no  vested  ri^^t  nntfl  tlie 
renter's  death.^ 

837.  Where  a  ]^;acy  was  made  to  A,  payable  at  the  death  of 

the  longest  liver  of  the  testator  and  his  wife ;  Was  it 
carried  by  A's  testament^  he  having  sorvived  the 
testator,  but  predeceased  his  wife! 

Tes ;  because  sach  a  legacy  vests^  if  the  l^fatee  survive  one  of 
the  sponsesL^/) 

938.  Does  the  testament  of  a  legatee  carry  a  legacy  be- 
queathed to  him,  and  his  heirs,  ezecatora^  and  assigneeB^ 
he  having  predeceased  the  testator! 

No;  because  the  l^acy  had  not  vested  in  the  legatee^  the 
term  '' ezecatora,"  importing  execators  by  law  merely,  and  not 
execators  by  express  appointment;  and  the  term  *' assignees" 
meaning  only  that  the  legatee  might  assign  the  legacy  when  it 
became  vfsted  in  his  person.  It  transmits  to  his  next  of  kin  in 
their  own  right,  as  conditional  institutes.' 

838.  Where  a  bond  of  provision  to  a  child,  or  a  l^^aey,  is 

conceived  in  favour  of  the  grantee  and  his  heirs; 
What  will  be  the  effect  if  the  grantee  predecease  the 
grantor 1 

^  Kewton,  27th  Jan.  1849,  11  D.  •  *  Gnham,  M.  App.  "  Legacy," 
452  ;  Bobertflon,  28th  May,  1858,  20  No.  8  ;  Heniy,  19th  Feb.  1824,  2  & 
D.  989.  725 ;  Lawaona,  24th  Jan.  1826»  4  a. 

*  Wallace,  28ih  Jan.  1807,  M.  App.      384,  2  W.  S.  626. 
"  CUnae,"  No.  6  ;  Stirling,  12th  Not. 
1851, 14  D.  20. 


shall  see  proper  to  settle  it  in  the  moet  safe  and  secnro  manner  on  her  and  her 
children,"  it  was  held  that  there  being  no  sarriTorship  claose,  and  no  term  of 
payment  inTolving  dies  ineertus,  the  provision  vested  a  mcrU  UHaborU  in  the 
then  existing  children,  and  in  each  child  su)MeqiienUy  bom  at  its  hirth. 

(/)  The  reoMon  here  given  would  not  always  hold.  Had  A  sorrired  the 
wife,  bat  predeceased  the  testator,  the  legacy  would  have  U^Mod. 

Where  a  legacy  was  left  by  two  persons  in  a  joint  settlement^  and  one 
predeceased,  and  the  other  survived  the  legatee  ;  held  that  the  legacy  did  not 
lapse ;  NicoUon,  16th  Dec.  1806,  F.G.,  M.,  *'  Legacy/*  App.  2.  See  WOwne's 
Trs.,  18th  Dec.  1861,  24  D.  163. 


LEGACIES.  439 

(1)  A  bond  of  provision  to  a  child,  though  conceived  to  his 
heirs,  litpses  by  the  child's  predeceasing  his  father,  the  substitution 
of  heirs  being  conditional  upon  the  vesting  of  the  provision.(^) 
(2)  But  a  legacy  to  the  legatee  and  his  heirs  does  not  fall  by  his 
predecease,  but  belongs  to  his  next  of  kin,  as  conditional  insti- 
tutea^A)  [This  rule  is  general,  but  not  invariable ;  Findlay,  2  R. 
909.] 

940.  A  legacy  was  made  to  A  of  £100,  ''and  which  sum  the 
said  A  shall  distribute  among  her  daughters  at  her 
death  as  she  shall  think  fit ; "  and  A  predeceased  the 
testator ;  Had  her  daughters  right  to  the  legacy ) 

No ;  it  having  been  held  that  these  terms  imported  no  right  in 
the  daughters  under  the  settlement,  but  an  absolute  fee  in  A 
which  lapsed  by  her  predecease. '(i) 

1  More*i  Notes,  344.  *  Scots,  M.  8090. 


iff)  So  held,  Bussell,  10th  March,  1769,  F.C. ;  but  if  the  child,  though 
predeceasing  the  father,  leaves  issue,  they  are  entitled  to  the  provision  ;  iupra, 
Ans.  881. 

{h)  A  case  recently  oocorred  forming  an  exception  to  this  rule.  A  truster 
directed  an  heritable  subject,  in  the  event  of  A  having  no  lawful  issue,  to  be 
disponed  to  B,  **  and  his  heirs  and  assignees,  and  that  on  his  attaming  the  age 
of  twenty*one  years  complete."  B  died  in  minority,  survived  by  A.  Held 
that,  B  not  having  attained  twenty-one,  and  before  it  could  be  ascertained 
whether  or  not  A  would  leave  lawful  children,  the  subject  had  not  vested  in 
either  B  or  his  heirs,  and  that  it  passed  into  residue ;  Donald's  Trs.,  26ih 
March,  1864,  2  MT.  922. 

(t)  The  case  of  Scots  (cited)  may  be  contrasted  with  the  two  following 
cases : — (1)  Where  a  fund  was  conveyed  to  A  in  liferent,  with  power,  in  the 
event  (which  happened)  of  her  leaving  no  issue,  to  '*  settle,  destine,  and  convey  " 
it  as  she  should  think  fit ;  held  that  this  conferred  on  her  a  mere  faculty,  and 
gave  her  no  right  of  fee  :  Morris,  7th  June,  1853,  15  D.  716.  (2)  A  testator 
appointed  his  trustee  to  pay  to  A  the  interest  of  £2000,  and,  at  her  death,  the 
principal  sum  to  devolve  on  her  children,  and  failing  children,  on  the  testator's 
heirs.  In  a  codicil  he  said,  in  reference  to  that  direction— "I  reverse  that 
clause,  and  hereby  commit  to  her  discretion  alone,  as  she  may  see  cause,  the 
sole  and  ultimate  disposal  of  £2000."  Held  that  this  conferred  only  a  faculty, 
and  not  a  fee  ;  Pursell,  25th  Nov.  1856, 19  D.  71 ;  H.  of  L.,  19th  Jane,  1865, 
3  M'P.  59.  In  this  case  Lord  Chancellor  Westbury  drew  a  distinction 
between  a.power  given  to  a  person  who  is,  and  one  given  to  a  person  who  is 
not  nUJuria,  and  observed—*'  If  I  give  an  estate  to  A  B  "  (he  being  tuijurtt)^ 
"  to  do  therewith  as  he  pleases,  to  give  to  such  persons  as  he  shall  think  fit," 
Ac.  ;  all  these  expressions  are  nothing  more  than  a  form  of  denoting  absolute 
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941.  A  legacy  was  made  to  A,  to  be  held  and  enjoyed  fay 

him  and  his  heira  and  assigneeBy  and  A  predeceased 
the  testator;  Had  his  heirs  ri^t  to  the  legacy  t 

Yes ;  this  having  been  considered  as  a  conditional  institution 
of  the  heirs.  ^(^) 

942.  L^acies  were  made  to  A,  <^to  be  paid  when  he  is  six- 

teen  years  of  age,"  and  to  B,  payable  '*if  he  shall 
attain  the  age  of  sixteen; "  and  both  l^atees  sorviired 
the  testator,  bat  died  before  the  specified  age;  Had 
the  legacies  vested  in  either  of  the  legatees) 

(1)  The  legacy  to  A  had  vested,  because  the  onoertainty  of 
time  attached  only  to  the  term  of  payment,  and  not  to  the 
legacy  ;'(Z)    (2)    But  B's  legacy  had    not  vested,  because  tiie 


^  E.  of  Moray,  M.  810S.  '  Bomets,  M.  8105. 


ownenhip."  "  Bat  if  a  gift  is  made  to  a  fmmt  4>oweri,  and  proyinon  is  made 
for  her  children,  and  then  these  words  are  annexed  to  the  gift,  that  in  the 
event '  of  her  having  no  children,  the  property  is  oonmiitted  to  her  discretiain 
alone ;  *  these  are  words  which,  having  regard  to  the  reference  to  her  discretion, 
and  to  the  caose  for  the  exercise  of  that  discretion,  and  to  the  &ct  that  they 
are  annexed  to  a  gift  made  to  a  femme  cowvert  who  is  not  tiit  jwriif  must  I 
think,  be  held  to  amount  only  to  an  indication  of  intention  **  that  she  shall 
have  a  power  of  appointment  or  disposition,  and  not  that  she  shall  become  the 
absolute  owner. 

Where  £10,000  were  conveyed  to  trustees,  with  directions  to  pay  the  annual 
income  thereof,  and  such  part  of  the  capital  as  they  should  see  fit,  to  B,  for 
hie  aliment,  and  on  his  death  to  pay  the  residue  to  such  persons  as  he  should 
have  appointed  by  a  morUt  caiua  and  revocable  deed;  B  having  becom'e 
bankrupt,  and  died,  leaving  a  will  in  favour  of  his  daughter ;  opinitm,  that  the 
faculty  did  not  empower  him  to  leave  the  £10,000  to  his  creditors ;  Colville^ 
21st  Nov.  1862,  1  MT.  412. 

{k)  Trustees  were  directed  to  make  over  £1000  to  A,  declaring  that  the 
same  should  not  be  subject  to  the  ju»  mariti  of  B,  her  husband ;  "  and  in  the 
event  of  B  surviving  his  wife,  he  fdiall  be  entitled  to  enjoy  the  interest  of  the 
said  sum  during  his  life,  and  that  upon  his  death  it  shall  gp  to  the  Issue  of  his 
wife,  which  declaration  my  said  trustees  are  requested  to  carry  into  effect" 
A  and  B  predeceased  the  testatrix;  held  that  their  issue  had  right  as 
conditional  institutes  to  the  legacy ;  Sutherland,  20th  Nov.  1866,  4  MT.  105. 

{I)  Bumets,  dted,  is  not  of  authority.  See  wtUra,  the  later  case  of  SempiQs, 
M.  8108,  where  legacies  directed  to  be  paid  "  at  and  against  the  next  legal 
term  after  their  attaining  to  their  respective  ages  of  twenty-cue  years  complete  ** 
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uncertainty  attaches  to  the  legacy  itself,  in  which  cases  dies 
inceriuipro  ecmdiUone  habehur^ 

943.  A  legacy  was  left  by  a  person  to  A,  his  son  (without 

mention  of  heirs),  whom  failing,  to  B.  A  predeceased 
the  testator,  leaying  issue.  Whether  did  the  legacy 
belong  to  A's  issue  or  to  Bf 

The  legacy  belonged  to  A's  issue ;  because  in  legacies  by  a 
parent  to  a  child,  there  is  implied  a  conditional  institution  in 
farour  of  the  child's  issue,  and  the  substitution  la  held  to  "be  made 
under  the  condition  si  tine  liberia  decesserit^ 

944.  A  legacy  was  left  to  A,  whom  failing,  to  B ;  and  another 

legacy  to  a  trustee  for  behoof  of  C,  and  failing  him, 
for  behoof  of  D ;  and  A  and  0  both  survived  the  tes- 
tator; Whether  did  the  legacies  belong  to  heirs  of 
A  and  0  respectively  on  their  death,  or  to  B  and  D I 

(1)  The  legacy  to  A,  whom  failing,  to  B,  belonged  to  A's 

1  Omey,  M.  6840 ;  Metizies  Lect  >  Mags,   of   Montrose,   M.  6398 ; 

478  (497).  NeilBon,  4th  June,  1822, 1  S.  458. 


were  held  to  have  lapeed  by  the  death  of  the  legatees  in  minority,  though  they 
had  Burvived  the  testator ;  and  Home,  28th  Jan.  1807,  Hmne,  580.  This  was 
a  case  of  provisions  to  children,  **  the  one  half  of  which  snms  shall  be  due  and 
become  payable  at  their  respective  majorities  or  marriages,  which  of  these 
events  shall  first  happen,  and  the  other  half  at  the  first  term  after  the  decease 
of  their  mother."  The  child  died  minor  and  unmarried.  Observed  by  Lord 
President — '*  One  half  of  it  clearly  lapsed,  being  left  pendant  on  the  condition 
of  majority  or  marriage,  which  never  arrived.  The  case  of  Burnet  (ratpro, 
note  2,  Ans.  942)  was  ill  decided ;  so  the  jadges  themselves  came  afterwards  to 
think."  "As  to  the  other  half,  I  think  it  vested  in  the  child,  though 
suspended  in  point  of  payment  till  the  mother's  death,  which  is  a  diet  eertui 
which  will  happen,  though  uncertain  when."  It  would  therefore  appear  that 
legacies  payable  at  majority  or  a  particular  age  do  not  vest  till  the  time  fixed 
for  payment.  A  different  rule,  however,  has  been  followed,  where  though  the 
legacy  is  made  payable  at  majority,  there  is  a  direction  to  pay  interest  on  it  a 
morte  tutaloris,  or  otherwise  to  give  the  legatee  a  benefit  from  it  before  the 
term  of  payment.  In  this  case  it  has  been  held  that  vesting  takes  place 
immediately  on  the  death  of  the  testator,  so  as  to  render  the  legacy  trans- 
missible to  the  representatives  of  the  l^atee;  Kennedy,  20th  July,  1841,  8  D. 
1266 ;  Balston,  8th  July,  1842,  4  D.  1496 ;  Matthew,  2l8t  Feb.  1844,  6  D. 
718. 
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heirs ;  B  being  regarded  as  merely  a  conditioiud  institute,  and  his 
right  being  evacuated  by  A's  survivanoe.^  (2)  Bat  the  other 
legacy  belonged  to  D,  and  not  to  CPs  heirs,  the  eyacoatioQ  of  the 
substitution  being  prevented  by  the  trust '(m) 

1  Fyffe,  18ih  Jnly,  1841,  3  D.  1205.         '  Dqucm,  27ih  June,  1809.  F.C 


(m)  It  is  aMRiined  hi  this  answer,  though  not  stated  hi  the  qaestaaa,  thst 
neither  A  nor  C  had  received  payment  of  their  legacies, — a  rimnmstaiini 
which,  where  the  institute  has  daring  his  life  done  nothing  to  defeat  the 
suhetitation,  may  have  very  important  effects;  but  the  role  stated  In  the 
answer  is  not  to  be  relied  on.  A  sabstitntion  has  received  effect  where  there 
was  not  (MaodowaU,  19th  Jane,  1847,  9  D.  1284)  as  well  as  where  there 
was  a  trnst  (Dnncan,  cited),  and  has  been  defeated  notwithstanding  of  there 
being  a  trust  (Fyffe,  cited).  In  MaodowaU,  where  parties  named  as  execaton 
did  not  act,  the  institute  had  uplifted  and,  by  reinvestments,  merged  with  her 
own  the  whole  funds,  except  one  bond,  which  was  payable  to  the  testator,  hk 
heirs,  executors,  or  assignees,  but  of  which  she  received  the  interest  for  many 
years,  and  she  died  intestate.  Held  that  the  substitution  had  been  evacoated 
as  to  all  the  funds  except  that  bond,,  in  regard  to  which  it  was  effectual,  and 
which  accordingly  went  to  the  substitutes  named  in  the  settlement.  The  real 
difference  between  the  cases  of  Duncan  and  Fyffe  was  not  that  stated  in  the 
answer,  but  that  in  Duncan  the  institutes  died  intestate,  while  in  F^fle  the 
institute,  who  was  confined  in  a  lunatic  asylum  at  Calcutta,  and  surtived  tte 
testator  (who  died  in  Scotland)  only  one  day,  had  previously  to  his  insanity 
made  a  will,  which  was  held  to  have  defeated  the  substitution  (apparently  in 
oppodtion  to  Campbell,  M.  14855).  In  Duncan  the  legacy  was  burdened  with 
two  liferents,  and  there  was  a  destination  over  to  the  heirs  or  assigns  of  the 
substitute.  The  institute  survived  both  liferenters,  and  also  the  snbstitate, 
and  had  been  called  in  a  process  of  multiplepoinding  brought  by  the  trustees, 
but  died  intestate  during  its  dependence.  A  competition  then  arose  between 
their  heirs  and  those  of  the  substitute,  who  were  preferred.  In  the  report  of 
the  opinion  of  the  Court,  it  is  stated  that  the  legaqr  **  had  never  vested  in  "  the 
institutes,  and  the  case  was  distinguished  in  that  respect  from  Brown  (see  note 
(m),  Ans.  884).  According  to  the  rule  laid  down  in  House  of  Lords  in  Donald- 
son's Trs.  {iupra  note  ((2),  Ans.  936),  it  is  thought  that  vesting  had  taken  place, 
and  that  the  institutes  had  acquired,  not  only  ju$  credith  but^uf  txi^iendU.  It 
does  not  appear  whether  they  had  lodged  a  claim  in  the  multiplepoinding,  but 
if  they  had,  that  might  have  made  a  difference,  as  being  equiviJent  to  payment. 
See  supra,  Ans.  884,  note  (m),  and  Brown,  there  cited,  li.  14868,  and 
Bell's  8vo  cases,  310.  There  seems  to  be  no  doubt,  however,  that  anything 
equivalent  to  payment  or  actual  possession  of  the  subject,  or  (vesting  being 
presumed)  a  will  or  assignation,  will,  notwithstanding  a  trust,  evacuate  a  sub- 
stitution. See  Bamsay's  Trs.,  23rd  Nov.  1838,  1  D.  83,  and  Allan,  20th  June 
1846,  7  D.  908.  In  this  last  case  an  unsuccessful  attempt  was  made  to  have 
the  substitution  inserted  in  the  conveyance  to  the  institute,  in  referenoe  to 
which  the  Lord  Justice-C^erk  Hope  observed — "  When  trust  funds  are  to  be 
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Ms.  May  a  clause  of  return  be  gratuitously  defeated  1 

(1.)  If  the  conveyance  or  grant  containing  the  clause  of  return 
is  onerous,  it  may  be  gratuitously  defeated. 

(2.)  In  a  gratuitous  conveyance  to  a  stranger,  a  clause  of  re- 
turn is  regarded  as  a  condition  of  the  grant,  and  the  disponee  can- 
not gratuitously  disappoint  the  return. 

(3.)  Where  there  is  a  series  of  substitutes,  the  clause  of  return, 
although  the  conveyance  is  gratuitous,  may  be  defeated  by  the  in- 
stitute, or  any  of  the  substitutes  but  the  last. 

(4.)  If  the  clause  of  return  is  not  to  the  granter,  but  to  a  third 
party,  it  may  be  defeated  gratuitously,  as  it  resolves  into  a  substi- 
tution.^   [Buchanan,  6  M'P.  536.] 


VI.  ENTAILa 

M6.  What  is  meant  by  an  entail  ? 

Entails,  in  a  general  sense,  comprehend  ''all  destinations  in 
which  the  legal  course  of  succession  is  altered  or  cut  off,  and  one 
or  other  of  the  heirs-at-law  excluded  or  postponed."'  But  in  the 
strict  acceptation  of  the  term,  and  keeping  out  of  view  certain 
statutory  relaxations,  an  entail  not  only  limits  the  succession  to  a 
specified  series  of  heirs,  but  so  secures  the  estate  against  their  acts 
and  deeds  as  to  transmit  it  entire  and  unencumbered  until  the 
destination  is  exhausted. 

947.  Enumerate  the  different  kinds  of  entails,  and  state  the 
effect  of  each. 

Mr.  Erskine  divides  entails  into  three  classes,  viz.  : — 
(1.)  Entails  with  simple  destinations  to  a  series  of  heirs,  but 
without  any  prohibition  against  altering  the  order  of  succession. — 

1  Erak.  8,  8,  45  ;  BeU*8  Prin.  1705 ;          '  Enk.  8,  8,  21. 
DuflPs  Entails,  26.         

divided  and  paid  over/'  **  no  substitixtion  or  destination  is  to  be  presumed 
after  the  trust  is  at  an  end,  and  where  there  are  no  means  of  protecting  such 
destination." 

If  the  trustees  were  in  mora  in  paying  over  the  fund  after  the  term  of  pay- 
ment had  anired,  this  would  probi^ly  have  the  effect  of  evacuating  the  substi- 
tution. 
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Sodi  diwtmmtinPB  reoeive  effect  so  long  as  thej  ace  ooi  altand; 
bat  tliflj  may  be  altered  gntoitoiisl^. 

(2.)  Entaila  with  prahibitoiy  claiiae& — ^Bntails  of  this  kind 
were  effiwtual  to  prevent  the  heir  in  poaneoon  from  gnnting 
gnttnitooB  deeds  to  the  prejndioe  of  the  sabstitiites;  but  th^  had 
no  efEect  against  oneroos  deeds. 

(3.)  Entails  with  prohibitoEyy  irritant^  and  resolntiTO  dameB, 
efiectoallj  protecting  the  soooesBion  of  the  estate  agunst  the  acta 
and  deedsy  whether  onerons  or  gratoitons,  of  the  heir  in  poBBewona, 
so  that  neither  he  nor  his  creditors  can  in  any  way  affect  the  fee 
of  the  estate,  except  according  to  certain  statatoiy  provisions. 

As  entails  with  prohibitions  bnt  without  initant  and  resolntJTe 
dauses  are  not  valid  and  effectual  in  terms  of  the  Act  1685,  tbey 
are  held,  under  the  43rd  section  of  the  Entail  Amendment  Act» 
1848,  to  be  a  fee-simple  title,  and  therefore  the  estate  is  subject  to 
the  debts  and  deeds  of  the  heir  in  possession.^  Accordin^y,  there 
are  now  only  two  kinds  of  entails : — (1)  simple  destanations;  and 
(2)  strict  entaila 

948.  What  are  the  provisions  of  the  Act  1685,  c.  22,  anent 
taibdesl 


(1.)  That  it  should  be  lawful  to  the  Heges  to  taihde  their  lands 
and  estates,  and  to  substitute  heirs  in  their  trfjilriiw,  with  such 
conditions  and  provisions  as  they  think  fit ;  and  to  affect  the  tailaes 
with  irritant  and  resolutive  clauses,  whereby  it  should  not  be 
lawful  for  the  heirs,  Isty  to  seU  the  lands ;  or  2nd,  to  contract  debt ; 
or  3nf ,  to  alter  the  order  of  succession.  Such  acts  are  declared  null ; 
and,  upon  contravention,  the  next  heir  may  pursue  declarator,  and 
serve  himself  heir  to  him  who  died  last  infeft,  and  did  not  con- 
travene without  the  necessity  of  representing  the  contravener. 

(2.)  That  the  prohibitory,  irritant,  and  resolutive  clauses  be 
inserted  in  the  investiture,  and  repeated  in  the  subsequent 
renewals. 

(3.)  That  the  entail  be  recorded  in  the  Register  of  Entails. 

(4.)  That  the  omission  to  insert  the  fetters  should  import  t 

1  Ferguon,  18th  Not.  1852,  16  D.  19.(ii) 


(n)  S«e  alw  Dkk  Cnnyngham,  9th  Much,  1852,  14  D.  636  ;  and  Dowtr, 
20th  Jolj,  1852, 14  D.  1062. 
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ocmtr&Tention  of  the  irritant  and  resolntiTe  clanieB  against  the 
person  and  his  heirs,  who  shotdd  omit  to  insert  the  same,  whereby 
the  estate  should  ipeo  facto  fially  accresce,  and  be  deyolved  to  the 
next  heir  of  tailzie ;  but  should  not  militate  against  creditors,  or 
purchasers  who  should  have  contracted  bona  fids  with  the  person 
who  stood  infeft  in  the  estate  without  the  irritant  and  resolutive 
clauses  in  the  body  of  his  right. 

(5.)  The  rights  of  the  Crown  and  of  superiors  for  their  casual- 
ties are  reserved  entire. 

949.  A,  having  a  personal  right  by  disposition  containing  a 
procuratory  of  resignation  for  resigning  the  lands  in 
fee-simple,  executed  a  disposition  and  deed  of  entail 
in  &vour  of  himself  and  B,  and  a  series  of  substitutes. 
After  A's  death,  B  made  up  a  title  under  the  entail 
by  charter  of  resignation  from  the  superior,  proceed- 
ing on  the  unexecuted  procuratoiy  in  &vour  of  A, 
transmitted  to  B  by  the  assignation  to  writs  in  the 
deed  of  entail  and  by  the  decree  of  general  service ; 
Was  the  entail  duly  constituted  I 

Tes ;  as  it  is  not  essential  that  the  title  of  the  maker  of  an 
entail  should  be  feudaUsed,  it  being  competent  in  the  constitution 
of  an  entail  to  use  tlnexecuted  precepts  or  procuratoriea^ 

960.  A  proprietor  of  an  entailed  estate  having  purchased 
additional  lands,  executed  an  entail  of  these  lands,  in 
which  reference  was  made  for  the  conditions  to  the 
former  entail,  as  recorded  in  the  Register  of  Tailzies 
and  Register  of  Sasines ;  Was  such  reference  sufficient) 

No ;  the  conditions  must  be  contained  in  the  entail  itself.' 
[Such  a  reference  is  now  competent ;  Consolidation  Act,  §  9.] 

95L  What  were  the  requisites  of  a  strict  entail,  in  point  of  form 
and  completion,  executed  before  1st  August,  1848  f 

(1.)  The  requisites,  in  point  of  form,  besides  the  ordinary 
executive  clauses  and  solemnities,  were,  lat,  a  prohibition  against 

1  Be&toD,  6th   Dec.    1837,  16  S.  '  Qammel,  18th  Nov.  1849,  12  D. 

184 ;  aif.  18th  Aug.  1843  (2  BeU's      19 ;  Forbes,  14th  Mfty,  1868,  20  D. 
App.  214) ;  Fogo,  26th  Feb.  1840,  2      917. 
D.  661 ;  aff.  18tb  Atig.  1843,  2  BeU*a 
App.  196. 
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altering  Uie  order  of  sacoessum ;  2nd,  a  prohibition  against  seDiiig ; 
3rdf  a  prohibition  against  contracting  debt;  ^tkj  irritant  and 
resolative  dauses,  dulj  framed  and  applied ;  and,  bth^  an  ezprev 
clause  for  registration  in  the  Begister  of  TCnfaiiliy, 

(2.)  The  requisites  of  completion  were,  Ist,  r^;istration  of  the 
entail  in  the  Register  of  Entails ;  and,  2nd,  inf eftment  on  tbe 
entail,  the  instrument  of  sasine  containing  €ui  Umgwn  the  whok 
prohibitory,  irritant,  and  resolutiye  clauses.  Where  the  entail 
was  in  the  form  of  a  procuratory  of  resignation,  these  clamei 
required  to  be  inserted  in  the  charter  as  well  as  in  the  sasine 

952.  What  modifications  in  the  form  of  the  entail  were  autho- 

rised by  the  Entail  Amendment  Act,  1848,  and  by  t^e 
Titles  to  Land  Acti 

(1.)  By  the  Entail  Amendment  Act,  the  insertion  in  the  deed 
of  entail  of  irritant  and  resolutiye  clauses  is  dispensed  with,  pro- 
vided the  deed  contains  an  express  clause  authorising  registratkiii 
in  the  Begister  of  Entails ;  such  clause  being  declared  to  haye  the 
same  operation  and  effect  as  the  most  formal  irritant  and  resolutiTe 
clauses  duly  applied  to  the  prohibitions  and  conditions.^ 

(2.)  By  the  Titles  to  Land  Act,  the  insertion  in  the  deed  of 
clauses  of  prohibition  against  alienation,  contracting  debt,  and 
altering  the  order  of  succession,  is  dispensed  with,  proyided  the 
deed  contains  an  express  clause  authorising  r^istration  in  the 
Register  of  Tailzies ;  such  clause  having,  in  every  respect^  the  same 
operation  and  effect  as  if  the  clauses  of  prohibition  had  been 
inserted,  and  duly  fenced  with  irritant  and  resolutive  dausea' 
[This  second  modification  was  by  the  Titles  Act,  1860,  es^tended 
to  burgage  subjects ;  and  both  modifications  are  repeated  in  §  U 
of  the  Consolidation  Act,  1868.] 

953.  An  old  entail  was  duly  completed  in  1800,  and  titles 

were  made  up  by  heirs  in  1830  and  1850.  A  new 
entail  was  duly  completed  in  1850,  and  titles  were 
made  up  by  heirs  in  1855  and  1859;  explain  the 
rules  as  to  the  iosertion  of,  ot  reference  to,  the  fettsrs 
and  relative  clauses  in  tbe  several  heirs'  titles  respect- 
ively. 

(1.)  Under  an  entail  completed  in  1800 — 

Ul  ft  13  "IHot.  c  86,  §  89.  '  21  &  22  Viet  c.  76,  f  18. 
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1.  In  titles  made  up  bj  an  heir  in  1830,  the  destination,  and 
the  whole  prohibitory,  irritant,  and  resolutive  clauses  required  to 
be  inserted. 

2.  In  titles  made  up  by  an  heir  in  1850,  the  destination  had 
to  be  inserted,  but  it  was  unnecessary  to  insert  the  restraining 
clauses,  it  being  sufficient  to  make  reference  in  the  titles  to  these 
clauses,  as  set  forth  at  length  in  the  deed  of  entail,  as  recorded  in 
the  Register  of  Entails,  or  as  set  forth  in  any  recorded  instrument 
of  sasine  forming  part  of  the  progress  of  titles  of  the  lands.^ 

(2.)  Under  a  new  entail  completed  in  1850 — 

1.  In  titles  made  up  by  an  heir  in  1855,  the  destination  re- 
quired to  be  inserted,  but  it  was  sufficient  to  make  reference  to 
the  conditions,  and  to  the  clause  authorising  registration  in  the 
Register  of  Tailzies,  as  set  forth  in  the  deed  of  entail  as  recorded 
in  the  Register  of  Entails,  or  in  any  recorded  instrument  of  sasine 
forming  part  of  the  progresa' 

2.  In  titles  made  up  by  an  heir  in  1859,  it  was  unnecessary 
to  insert  either  tiie  destination  or  the  conditions,  it  being  sufficient 
to  refer  to  the  destination  as  set  forth  in  the  deed  of  entail  as 
recorded  in  the  Register  of  Entails,  or  in  any  conyeyance,  writ,  or 
instrument,  recorded  in  the  Register  of  Sasines  and  forming  part 
of  the  progress ;'  and  to  the  conditions  and  clause  authorising 
registration  in  the  Register  of  Tailzies  as  set  forth  in  the  recorded 
deed  of  entail  or  any  recorded  instrument  of  sasine ;  but  it  appears 
to  be  doubtful  whether  it  is  competent  to  refer  for  the  conditions 
and  clause  of  registration  to  any  writ,  other  than  instruments  of 
sasine,  recorded  in  the  Register  of  Sasines.  [This  doubt  is  now 
resolved  by  section  9  of  the  Consolidation  Act,  expressly  making 
it  competent  to  refer  for  the  destination,  or  the  conditions  of 
entail,  and  prohibitory,  irritant,  and  resolutive  clauses,  or  clause 
authorising  registration  in  the  Register  of  Tailzies,  to  the  same  as 
set  forth  at  length  in  the  Deed  of  Ehitail  recorded  in  the  Register 
of  Tailzies,  or  in  any  conveyance  or  deed  recorded  in  the  Sasine 
Register  and  forming  part  of  the  progress.  Schedule  0  is  a  form 
of  clause  of  reference.] 

UO  ft  11  Viot  &  47,  §  6;  c.  48,  >  11  &  12  Vict  c.  86,  §  89. 

§  4 ;  0.  51,  §  26.  '  21  ft  22  Viot  c  76,  §  17.(p) 


(p)  Eztraded  to  bnigage  lands ;  24  ft  25  Viet.  c.  148,  §  11,  and  Schednla 
L.    See  also  §27. 
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954.  Where  the  entail  has  been  recorded  in  the  Register  ot 
Tailzies ;  Is  it  necessary  to  insert  the  conditions  in  the 
first  sasine) 
It  is  understood  to  be  the  practice,  founded  on  a  oonstmctiaQ 
of  the  statutes  that  reference  is  incompetent  until  the  conditioDs 
have  been  feudalised,  and  that  it  is  necessary  to  insert  them  at 
full  length  in  the  first  sasine,  although  tiie  entail  has  been  pre- 
yiously  recorded  in  the  Begister  of  Tailzies.  But  it  may  be 
doubted  whether  the  insertion  of  the  conditions  is  indispensable^ 
and  whether  they  may  not  be  as  effectually  feudalised  by  reference 
as  by  fall  insertion ;  reference  to  the  recorded  deed  of  entail  being 
declared  lawful  and  competent  in  instruments  of  sasine,  and  ''all 
other  deeds  and  instruments  of  what  nature  soever,  necessary  to 
transmit,  renew,  or  complete  a  title "  under  the  entaO.  ;(t0)  and 
such  reference  being  held  equivalent  to  the  full  insertion  of  the 
conditions,  and  being  declared  to  have  <'  to  all  intents  and  in  all 
questions  whatever,  whether  inter  hceredes  or  with  third  parties, 
the  same  legal  effect  as  if  the  same  Itad  been  inserted  emuUy  as  tkey 
fnay  he  expressed  in  the  recorded  deed  or  inArumad  referred  toi"^ 
[Consolidation  Act^  §  9.] 

855.  A  strict  entail  was  executed  in  favour  of  B  and  a  series 
of  substitutes.     B  first  feudaUsed  and  afberwaids  re- 
corded it  in  the  Begister  of  Tailzies ;  Was  the  estate 
attachable  by  his  personal  creditors ) 
The  estate  was  attachable  by  the  creditors  of  B,  whose  debts, 

I ■  -----  — ^, ,      ^  _      _      , ,  - 

^  Acta' as  in  note  1,  preTioos  page ;  Doffa  Entaila,  124, 131. 


(fo)  This  view,  though  supported  by  the  authoritj  of  Mr.  Duff,  rather 
to  be  erroneous.  (1)  The  10  &  11  Yict.  c.  48,  relates  to  "the  trmirftrtn€€'ii. 
lands,"  while  an  entail,  besides  being  a  deed  of  transference,  is  also  in  one 
sense  a  deed  of  constitution.  (2)  The  provision  (§  4)  refers  to  lands  "held 
under  a  deed  of  entail,"  which  words  are  repeated  in  the  Titles  Acts  1868»  $  17, 
and  1860,  §  11,  and  seem  to  assume  that  the  title  has  been  already  completed. 
(3)  The  deeds  specified  (and  which  in  order  all  precede  **  instruments  of  sasine  **) 
are  "dispositions  and  conveyances  of  such  lands,"  Ac,  being  proper  deeds  of 
transmission,  while  the  deed  of  entail  is  not  mentioned,  though,  had  it  been 
intended  to  be  included,  it  probably  would  have  been  specified,  and  first  ia 
order.  (4)  The  term  "complete,**  coming  as  it  does  after  the  words  "trans- 
mit and  renew,"  is  probably  controlled  by  them,  and  to  be  read  as  i^iplicable, 
not  to  the  original,  but  to  a  subsequent  title ;  and  (6)  The  ipmrnma  verha  of 
§  4,  are  repeated  in  §  5  in  reference  to  real  burdens,  where  they  are  neoeasarilj 
limited  to  cases  of  transference. 
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whether  personal  or  real,  were  contracted  before  the  date  of 
recording  the  entail  in  the  Begister  of  Tailzies,  subsequent  regis- 
tration being  no  bar  to  their  diligence.' 

956.  A  executed  a  strict  entail  in  favour  of  himself  and  the 

heirs  of  his  body,  whom  failing,  a  series  of  substitutes ; 
and  the  entail  was  recorded  in  the  Register  of  Tailzies, 
but  was  not  feudalised.  B,  the  eldest  son  of  A, 
neglecting  the  entail,  made  up  a  fee-simple  title,  and 
was  infeft ;  Can  the  estate  be  adjudged  for  B's  debts  ? 

Yes  ;  the  rule  being,  that  if  the  entail  has  not  been  feudalised, 
although  recorded  in  the  Register  of  Tailzies,  it  is  not  effectual 
against  the  creditors  of  the  heir  of  investiture  who  has  made  up  a 
fee-simple  title.^ 

957.  A  executed  a  strict  entail  in  favour  of  himself,  whom 

failing,  B  and  a  series  of  substitutes ;  and  the  entail 
was  recorded  in  the  Register  of  Tailzies,  but  was  not 
feudalised ;  Can  the  creditors  of  B,  who  possesses  on 
apparency,  attach  the  estate  1 

(1)  If  B  is  heir  of  the  last  investiture,  his  creditors  m  ay- 
charge  him  to  enter  heir  to  his  predecessor,  and  then  adjudge  the 
estate.'(x)  (2)  But  if  B  has  no  title  independently  of  the  entail, 
his  creditors  cannot  attach  the  estate  while  the  entail  remains 
personal ;  on  the  principle  that  the  personal  right  is  qualified  by 
its  conditions.^ 


^SmoUet's  Crs.,  lith  May,  1807,  'Douglas  v.  Stewart,   M.  15616; 

M.  App.  "  TailzieB,"  No.  12 ;  Rose,  3  Boss  L.C.  174. 

11th  June,  1828,  6  S.  945  ;  aff.  30th  *  Baillie   v.  Benham,    6th    June, 

Aug.  1831,  5  W.  &  S.  1733,  3  Ross  L.C.  186. 

*  Douglas,  21st  Feb.  1765,  3  Rohs 
L.C.  169. 


(x)  It  is,  under  the  Act  1685,  c.  22,  essential  to  the  validity  of  an  entail 
that  it  be  feudalised,  but  it  is  not  necessary  that  the  original  deed  of  entail  be 
itself  the  basis  of  the  feudal  investiture,  or  itself  enter  the  feudal  progress ;  E. 
of  Fife,  2nd  March,  1861,  23  D.  657  ;  20th  March,  1862,  24  D.  936  ;  aff.  27th 
March,  1863,  1  M'P.  19.  Here  the  entail  was  recorded  in  the  Register  of 
Tailzies,  but  not  feudalised.  The  heirs-portioners  made  up  a  title  in  fee-simple, 
and  executed  a  deed  in  terms  of  the  entail  in  favour  of  the  eldest,  who  was  the 
person  entitled  to  succeed  under  it.     Held  effectual. 

2o 
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998.  Is  an  entail  made  by  an  beir  possessing  on  appareacj 
binding  on  bis  beir,  if  tbe  former  bad  heem  three  yetn 
in  possession  1 

(1)  If  tbe  entail  is  onerous  and  tbe  beir  bas  passed  by  the 
entailer,  be  is  bound,  under  tbe  Act  1695,  c  24,  to  make  up  titles 
and  grant  a  new  and  valid  entaiL  (2)  But  if  the  entail  is  gratoi- 
tons,  the  beir  is  not  so  bound,  as  tbe  statute  does  not  apply  to 
gratuitous  deeds,  its  object  being  tbe  protection  of  creditorsL^ 

959.  Where  an  beir  of  entail,   being  beir  of  the  last  in- 

vestiture under  an  entail  recorded  in  tbe  Register  of 
Tailzies,  has  possessed  on  apparency  for  three  years 
without  completing  a  title  under  the  entail;  May 
the  estate  be  attached  for  his  debts  after  his  death  1 

No;  the  next  heir  may  complete  a  title  under  the  entail, 
without  incurring  liability,  under  the  Act  1695,  c.  24 ;  because 
the  debts  which  under  the  statute  are  effectual  against  the  next 
heir,  are  such  only  as  could  have  been  chargeable  on  tbe  estate,  if 
they  had  been  contracted  by  himself.' 

960.  May  the  maker  of  an  entail  include  himself  within  the 

prohibitions  ? 

The  maker  cannot  withdraw  his  estate  from  the  diligence  of  his 
creditors  by  including  himself  within  the  prohibitions ;  unless  tbe 
entail  is  onerous  or  mutual'  And  even  where  the  entail  is  onerous, 
the  estate  is  not  protected  from  debts  due  by  the  maker  at  the 
date  of  the  entail,  nor  from  debts  subsequently  contracted,  but 
made  real  by  infeftment  or  adjudication  before  the  entail  bas  been 
feudalised.* 

961.  What  is  the  effect  of  an  entail  in  which  females  are 

called,  but  heirs-portioners  are  not  excluded  ? 

(1)  The  devolution  of  the  estate  to  heirs-portioners  extinguishes 
the  entail ;  the  transmission  of  the  estate  in  a  divided  form  being 

1  M.    of    Glydefldale,    M.    1274  ;  *  Erak  8,  8,  24,  Ivoiy's  Notes ; 

Saiidford*B  Entails,  96.  Bell's  Prin.  1747. 

>  Dickson,    24th    Feb.    1801,    M.  « Agnew,  Slst  July,   1822,    1    S. 

App.  "Tailzie,"  No.  7.(y)  App.  320. 


(y)  See  also  Graham,  M.  16489. 
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inconsistent  with  the  nature  and  purpose  of  entails.^  (2)  But 
although  the  entail  is  liable  to  be  defeated  as  soon  as  the  succession 
should  open  to  heirs-portioners,  it  is  a  good  entail  until  that  con- 
tingency happens,  and  is  not  in  the  meantime  defeasible  at  the  suit 
of  the  heir  in  possession.  ^(2) 

962.  Two  sisters  served  themselves  heirs  of  provision  under 

the  destination  of  an  entail  (which  did  not  exclude 
heirs-portioners)  to  the  heir  of  entail  who  had  pos- 
sessed the  estate  immediately  before  them;  Were 
they  liable  for  the  preceding  heir's  debts )  State  the 
reason. 

No;  because  although  the  entail  may  practically  terminate 
when  the  succession  opens  to  heirs-portioners,  the  fetters  are  not 
dissolved  before  they  succeed,  and  consequently  the  preceding 
heir  had  no  power  to  burden  the  fee  with  debts.  Heirs-portioners 
are  held  to  be  in  the  position,  not  of  heirs  whomsoever,  but  of  last 
substitutes.' 

963.  Are  the  fetters  binding  on  the  heirs  whomsoever  ? 

(1.)  In  the  general  case,  a  tailzied  fee  becomes  simple  when 
it  terminates  on  heirs  whomsoever  of  the  granter  or  last  substi- 
tute. *(a) 


•  1  Hunter,   11th   Dec.   1834,   13  S.  » Faiquhar,  3rd   Feb.   1842,   4  D. 

185.  600. 

2  Mure,    16th    Feb.   1887,    15    S.  <  Erek.  3,  8,  32. 
581 ;  Buff's  Entails,  37. 


(z)  The  same  rule  was  applied  where  the  destination  terminated  on  "  my 
own  nearest  of  kindred  ;  '*  and  it  was  held,  on  the  (ummption  that  this  would 
or  might  call  more  than  one  person  to  the  succession,  that  the  immediately 
prior  substitute,  being  the  heir  in  possession,  had  not  power  to  defeat  the 
enUil ;  CoUow's  Trs.,  23rd  Feb.  1866,  4  MT.  465.  See  as  to  this  case,  ittfra, 
note  (a). 

(a)  So  where  an  heir  of  entail  in  possession  was  sequestrated  under  the 
Bankrupt  Act  at  a  time  when,  in  the  event  of  his  death  without  issue  (which 
happened),  the  succession  would  open  to  the  heirs  and  assignees  whatsoever  of 
the  entailer ;  held  that  the  estate  was  liable  for  the  debts  and  deeds  of  the 
bankrupt,  and  was  vested  in  the  trustee  in  the  sequestration ;  Steele,  15th  Feb. 
1853,  15  D.  385,  2  Stu.  387.  A  deed  of  entail  was  made  by  the  trustees  of  A 
in  terms  of  his  settlement  in  favour  of  B,  his  son,  "  and  his  heirs  whatsoever, 
the  eldest  heir-female  and  the  descendants  of  her  body,  excluding  heirs-portionerB, 
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(2.)  But  the  heirs  whomsoever  of  an  intermediate  substitute, 
where  these  are  called,  are  proper  heirs  of  tailzie;  because  the 
future  substitutes  have  a.  jus  crediti  to  enforce  the  fetters.* 

964.  Explain  the  operation  of  the  irritant  and  resolutive 

clauses. 

(1)  An  irritant  clause  irritates  or  annuls  the  act  or  deed 
prohibited,  in  so  far  as  it  may  affect  the  estate.  (2)  A  resolutive 
clause  forfeits  or  dissolves  the  right  of  the  contravener.' 

965.  An  entail  contained  perfect  prohibitions  against  aliena- 

tion and  the  contraction  of  debt,  but  the  prohibition 
against  altering  the  order  of  succession  was  defective ; 
Might  the  estate  be  adjudged  for  the  debts  of  the  heir 
in  possession  1     . 

1  StirUng,  28th  May,  1845,  7  D.  >  Erak.  3,  8,  25. 

640 ;  Duff's  Entailji,  39. 


and  succeeding  always  without  diyision  through  the  whole  course  of  the  female 
succession,  whom  falling,  then  to  the  heiis  whatsoever  of  the  said  deceased  A.^ 
Held  that  this  destination  was  not  capable  of  being  the  subject  of  an  effeetoal 
entail ;  Macgregor,  1st  Dec.  1864,  8  MT.  148.  See  also  Gordon,  Ist  March, 
1862,  24  D.  687,  where  it  was  held  by  Lord  Neayes^  in  reference  to  the  same 
deed,  that  the  circumstanoe  of  the  institute  being  illegitimate,  and  his  heirs 
whatsoever  being  therefore  necessarily  the  hein  of  his  body,  did  not  make  the 
destination  good  as  a  tailzied  succession ;  but  on  the  case  going  to  the  Inner 
House,  the  Court  ex  proprio  motu  dismissed  the  action,  in  respect  that  there 
was  no  proper  defender  called  with  whom  the  question  could  be  tried. 

Where  the  final  destination  was  "to  my  own  nearest  of  kindred,  and  thdr 
heirs  and  disponees  whomsoever,"  held  that  ''my  own  nearest  of  kindred'* 
limited  the  suooession  to  persons  of  the  blood  of  the  entailer,  and  therefore 
(distinguishing  from  a  destination  "to  my  own  heirs  and  assignees'*)  that  it 
constituted  a  good  tailzied  destination,  effectual  against  prior  substitutes; 
Collow's  Tm.  ut  iupra. 

An  entail  was  executed  in  favour  of  several  nominatim  substitutes  and  their 
heirs-male,  whom  failing,  the  maker^s  "  own  nearest  heirs  whatsoever  and  their 
assignees,  the  eldest  heir-female  and  the  descendants  of  her  body,  exdnding 
heirs-portioners,  and  succeeding  always  without  division  through  the  whcde 
course  of  female  succession,  whether  of  heirs  of  tailzie  or  of  heirs  whatsoever 
who  might  succeed  in  terms  of  the  last  destination  before  specified.**  Held 
that,  notwithstanding  the  exclusion  of  heirs-portionen,  the  sole  surviving 
n<minat{m  substitute  was  entitled  to  acquire  in  fee-simple ;  Gordon,  19th  Dec. 
1851,  14  D.  269, 
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Yes ;  an  entail  defective  in  any  one  of  the  prohibitions  being 
now  invalid  and  ineffectual  as  regards  them  all.^ 

966.  In  1800  a  party  granted  an  obligation  to  make  a  tailzie, 

dispensing  with  delivery.  He  retcdned  possession  of 
the  obligation  till  his  death,  in  1820.  An  action  is 
raised  in  1859  to  enforce  implement,  against  which 
negative  prescription  is  pleaded ;  Is  the  defence  good  ? 
State  the  reason. 

No;  because  prescription  runs,  not  from  the  date  of  the 
obligation,  but  from  the  time  at  which  it  takes  effect  The  party 
in  right  of  the  obligation  was  rum  valens  agere  till  the  granter^s 
death  \  and,  therefore,  when  the  action  was  raised,  the  full 
prescriptive  period  of  forty  years  had  not  expired. 

967.  Where  directions  are  given  to  trustees  to  execute  a 

strict  entail  of  lands,  specifying  the  usual  prohibitions, 
except  the  prohibition  to  contract  debt,  but  instruct- 
ing them  to  insert  all  other  conditions  and  clauses 
which  they  should  consider  necessary  for  carrying  the 
truster's  intention  into  effect;  Is  the  institute  entitled 
to  insist  on  an  entail  without  a  clause  prohibiting  the 
contracting  of  debt  ? 

No;  because  the  trustees  are  directed  to  execute  a  strict 
entail ;  and  without  a  prohibition  to  contract  debt,  an  entail  would 
not  be  effectual.^  But  if  the  trust-deed  specifies  the  conditions 
without  directing  the  execution  of  a  strict  entail,  and  without 
giving  discretionary  powers,  the  trustees  are  not  entitled  to  insert 
more  than  the  specified  conditions.'(6)     [Ochterlony,  4  R.  587.] 


Ml  &  12  Vict  c.  86,  §  43.  ^  Cuming's  Tn.,  10th  July,  1832, 

3  StirliDg,  30th  Nov.  1838, 1  D.  130.      10  S.  804. 


if)  This  if  always  a  question  of  intention,  and  the  use  of  the  woxd 
" entail "  is  not  essential  "There  are  many  cases  in  which  it  has  been  found 
that  a  direction  to  entail  is  to  be  discovered  and  dealt  with  according  to  what 
appears  in  a  trust-deed  to  be  the  intention  of  the  truster,  although  he  may 
not  have  introduced  into  the  trust-deed  any  statement  of  the  clauses  that  are 
to  be  contained  in  the  entail;  nor  does  it  appear  inconsistent  with  these 
decisions  that  this  should  be  so,  although  the  word  *  entail '  may  not  oocur  in 
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968.  An  entail  was  made  in  fiiroor  of  A  in  liferent^  for  Ler 
liferent  use  onlj,  and  to  the  second  son  to  be  prcH 
created  of  her  body,  and  the  heirs-male  of  his  bodj, 
whom  failing,  ^.,  and  the  prohibitions  were  directed 
against  A  and  the  heirs  of  ^itail  generally.  The 
second  son,  who  was  not  bom  till  two  years  after  the 
entailer's  death,  serred  himself  heir  of  tailzie  ander 
the  entail,  and  completed  the  entail  by  infeftment; 
Was  he  bound  by  the  fetters) 

The  second  son  was  not  bound  by  the  fetters ;  because  the  fee 
vested  in  him  on  his  coming  into  existence  as  institute,  and  there- 
fore he  is  not  comprehended  within  the  term  heira  ;  his  character 


the  tniBt-deed :  *'  j>er  Lord  PKsident  M'Neill  in  Thnibnm's  IVs.,  decided  24tli, 
reported  30th  Not.  1864,  S  MT.  134,  where,  and  in  Leny,  28th  June.  I860, 
22  D.  1272,  and  Cameron's  Trs.,  14th  Dec.  1860,  28  D.  167,  it  was  hdd  tUft 
the  directiaiis  did  not  watrant  the  execution  of  an  entaiL 

Where  an  entailed  proprietor  directed  bk  tmstees  to  purchase  and  entail 
lands  on  the  same  series  of  heirs  and  in  terms  of  the  entail  of  his  estate,  and  it 
was  discoTered  after  hie  death  that  that  entail,  from  being  partially  invalid, 
was,  by  the  operation  of  the  11  &  12  VicL  c.  36,  §  43,  rendered  absolutely  null, 
it  was  held  that  the  next  heir  of  entail  was  not  entitled  to  get  the  lands  so 
purchased  in  fee-simple,  but  that  the  trustees  must  execute  an  effectual  entail; 
Graham,  16th  March,  1852, 15  D.  558 ;  aff.  18  D.  37. 

A  testator  directed  his  trustees  to  purchase  lands  with  the  residue  of  his 
estate,  aod  to  execute  an  entail  thereof  in  favour  of  A  and  his  heirs  whatso- 
ever, whom  failing,  to  B  and  his  heirs  whatsoever,  exduding  heirs-portionen, 
whom  failing,  to  the  heirs  and  assignees  of  the  testator.  A  and  B  were  natural 
sons  of  the  testator.  B  predeceased  his  father,  without  issue.  Held  that  a 
deed  in  these  terms  would  not  be  an  effectual  entail,  but  would  vest  the  lauds 
in  A  in  fee-simple ;  that  the  trustees  were  not  entitled  with  the  view  of 
ipfrlring  effectual  the  testator's  intention,  to  execute  an  entail  in  favour  of  A 
and  the  heirs  of  his  body ;  and  that,  as  the  testator's  intention  could  not  be 
carried  out,  A  was  entitled  to  demand  the  residue  in  money ;  Gordon,  2]id 
March,  1866,  4  MT.  501. 

It  was  held  under  a  will  that  two  sums  were  to  be  invested  in  landed 
estates,  to  be  entailed,  the  one  on  A  and  her  heirs -male,  whom  failing,  on  B 
and  her  heirs-male,  and  the  other  on  B  and  her  heirs-male,  whom  failing,  on  A 
and  her  heirs-male,  but  with  no  further  destination.  A  having  died  before  any 
purchase  was  made,  without  heirs-male,  but  leaving  a  daughter,  held  that  both 
sums  should  be  invested  in  lands  to  be  entailed  on  B  and  her  heirs-male ;  and 
she  having  subsequently  died  without  heirs-male,  but  leaving  two  daughters, 
held  that  her  marriage-contract  trustees,  to  whom  she  had  conveyed  her  whole 
rights  under  the  will,  wero  entitled  to  have  the  whole  lands  tnmsferred  to 
them  in  fee-simple  ;  Macalister,  9th  Maroh,  1842,  4  D.  890. 
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as  institute  not  being  affected  by  his  completing  a  title  by 
servioc^rf)     [Glendonwyn,  11  MT.  (H.  of  L.)  33.] 

969.  An  entail  was  made  in  favour  of  A,  whom  failing,  to  B, 

whom  fiEiiling,  kc^  and  the  prohibitions  were  directed 
against  the  ''heirs  and  substitutes  of  entail."  A 
predeceased  the  entailer ;  and,  on  his  death,  B  made 
up  titles  under  the  entail;  Was  he  bound  by  the 
fetters  1 

Yes;  because  he  was  a  substitute,  and  as  the  status  of 
institute  is  personal  to  him  who  is  first  called  as  disponee,  B  did 
not  acquire  that  character  by  his  having  survived  A,  and  being 
the  first  to  make  up  titles  under  the  entail.^ 

970.  An  heir  of  entail  having  incurred  forfeiture  of  the 

estate  to  the  Crown  by  ti^ason,  the  estate  was  claimed 
after  his  death  by  the  next  heir,  on  the  ground  that 
the  preceding  heir's  right  had  been  forfeited  by  acts 
of  contravention  committed  previous  to  the  treason ; 
Was  the  claim  valid  1    State  the  reason. 

The  claim  was  not  valid ;  because  the  right  of  a  contravener 
subsists  until  the  act  of  contravention  is  declared,  and  his  title 
dissolved  by  decree  of  declarator  and  forfeiture;  and  that  not 
having  been  done,  the  forfeiture  by  treason  cannot  be  excluded  on 
the  ground  of  irritancies  previously  committed.'(6) 


1  Maxwell,  20th  Dec.  1836,  15  S.  '  Mackenzie,  24th  Not.  1818,  F.C. ; 

291 ;  aff.  let  Aug.  1839,  M*L.  &  R.      aff.  (13th  May,  1822)  1  Sh.  App.  160. 
790.  >  Gordon,  M.  4728. 


{d)  Prohibitionis  directed  against  "  the  heirs  and  members  of  entail  *'  do  not 
affect  the  institute ;  Steele,  12th  May,  1814,  F.C. ;  but  contra  where  the 
irritant  and  resolutive  clauses  were  directed  against  each  and  '*  evexy  heir  and 
person,"  and  the  institute  was  mentioned  by  name  in  the  prohibitory  clause ; 
Douglas  &  Ck>.,  14th  Nov.  1828,  2  S.  487. 

The  usual  prohibitions  and  clauses  irritant  and  resolutive  are  now 
unnecessary  where  there  is  an  express  clause  authorising  registration  in  the 
Register  of  Tailzies.    See  ntpra,  Ans.  952. 

{e)  The  circumstances  of  the  case  here  referred  to  (Grordon)  are  not  accur- 
ately stated  in  the  question.  The  next  heir*s  claim  was  made — (when  alone  it 
could  be ;  Maxwell,  16th  Dec.  1843,  6  D.  266) — during  the  contravener*»  life, 
and,  as  here  stated,  the  Court  of  Session  refused  to  give  effect  to  the  contra- 
vention, as  not  having  been  declared  previously  to  the  forfeiture.    Another 
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97L  May  deeds  granted  in  coDtrayention  of  the  entiil  be 
set  aside  without  rodnction  of  the  contraTenei's  title; 
or  may  the  oontraTener's  title  be  reduced  without 
declarator  of  irritancy  annulling  the  deed  granted  in 
contravention  t 

Deeds  granted  in  contravention  of  the  entail  ma j  be  set  aside 
at  the  instance  of  the  substitutes,  without  reduction  of  the  con- 
travener^s  title;*  but  reduction  of  the  title  of  the  contravener  must 
be  preceded,  or  at  least  accompanied,  bj  decree  of  declarator  of 
irritancy  annulling  the  deed  granted  in  contravention.' 

972.  An  estate  was  entaOed  on  A,  B,  C,  and  D,  in  their 
order,  and  the  heirs  of  their  bfxiies  respectively,  and 
it  was  declared  that,  on  committing  an  act  of  contra- 
vention, the  contra vener  should  forfeit,  not  for  him- 
self only,  but  also  for  his  descendants.  B  having 
granted  a  deed  in  contravention  of  the  entail.  Has 
the  heir  of  his  body  or  D  a  title  to  reduce  it  t 

(1)  The  heir  of  B's  body  has  no  title  to  challenge  the  deed, 
it  having  been  held  that,  where  the  forfeiting  clauses  were  not 

1  Duff*!  EntailB,  118.  *  Bontine.  15th   Jan.  182S,   2  a 

106  ;  Duff's  Entails,  118. 


question  arose  as  to  the  extent  of  the  forfeiture,  and  the  Court  found  thai  it 
affected  only  the  life-interest  of  the  oontravener,  and  that  on  his  death  the  next 
heir  would  be  entitled  to  succeed.  The  House  of  Lords  reversed  this  part  of 
the  judgment,  while  afiirming  the  other,  and  found  that  the  forfeiture  would 
subsist  "  so  long  as  there  shall  be  any  issue  male  of  his  body  which  would  be 
inheritable  to  the  estate  tailzie  in  case  he  had  not  been  attainted,"  but  that 
thereafter  the  next  heir  would  be  entitled  to  succeed,  and  reserved  to  him  to 
apply  to  the  Court  on  any  new  right  accruing.  On  the  death  of  the  oontrareDer, 
leaving  two  sons,  bom  abroad,  after  his  attainder,  the  next  heir  applied  again, 
pleading  that  the  sons  were  aliens,  inci^able  of  succeeding,  and  that  therefore 
the  succession  had  opened  to  him.  The  Court  of  Session  rejected  the  daim,  bat 
the  House  of  Lords,  on  appeal,  sustained  it.  The  question  therefore  should 
bear  that  "  the  estate  was  claimed  during  his  life,"  and  the  answer  as  to  the 
effect  of  the  forfeiture  should  be  qualified  as  above. 

Where  an  entail  provides  that  an  heir^s  ri^t  shall  come  to  an  end  on  any 
contingency  not  of  the  nature  of  a  contravention,  such  as  his  sucoessioii  to  a 
peerage,  the  devolution  takes  place  without  any  declarator,  and  the  next  heir  is 
entitled  to  the  rents  from  the  date  of  the  succession  to  the  peerage ;  Hawarden, 
2nd  Feb.  1866,  4  MT.  853. 
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limited  in  their  application  to  the  oontravener  only,  bat  were 
directed  against  hia  descendants,  a  descendant  is  barred  from 
objecting  to  an  act  of  contraYention.^(/)  (2)  D,  although  not  the 
immediate  substitute  to  the  contravener,  is  entitled  to  reduce; 
the  right  of  reduction  being  competent  to  any  substitute,  however 
remote.' 

973.  May  an  alienation  of  part  of  the  estate  in  contravention 

of  the  entail  be  set  aside  after  the  lapse  of  forty 
years  ?    State  the  reason. 

No  ;  the  reason  being,  that  as  the  heir  in  possession  is  feudal 
proprietor,  alienations  by  him  are  not  ipso  jure  null,  but  chal- 
lengeable only  in  virtue  of  the  statute;  and,  therefore,  if  not 
challenged  within  forty  years,  they  are  forfeited  by  prescription.' 

974.  May  a  deed,  granted  in  contravention  of  the  conditions 

of  the  entail,  be  reduced,  and  declarator  of  forfeiture 
of  the  right  of  the  contravener's  descendants  be  pur- 
sued, after  the  contravener^s  death  1 

A  deed  granted  in  contravention  of  the  conditions  may  be 
reduced,  but  declarator  of  forfeiture  cannot  be  pursued,  after  the 
contravener's  death,  even  where  the  forfeiture  is  directed  by  the 
deed  of  entail  against  the  heirs  of  tailzie  and  their  descendants.^ 

976.  What  is  the  effect  of  contravention  on.  the  contra vener's 

descendants  1 

In  the  general  case,  the  effects  of  contravention  are  limited 

to  the  contravener  only.     But  where  they  are  extended  to  the 

descendants  expressly  by   the   entail,   the  irritancy  will  strike 

against  the  descendants  of  the  contravener  as  well  as  himself.'(i) 

1  Chl  of  Gordon,  M.  15384  ;  611-  *  Mordaunt,  9th  March,  1819,  F.C., 

moor,  6th    March,   1801,  M.    App.  and  5th  July,  1822,  1  S.  (Ap.),  169 ; 

"  Tailzie,"  No.  9.  Maxwell,  15th  Dec  1848,  6  D.  255. 

>  Dnndaa,  M.  15480.  ^  Ersk.   8,    8,  31,  Ivot^B    Notes. 

>  Agnew,  28rd  June,  1818,  F.C.;  See  Gordon,  M.  15384  ;  Bontine,  2nd 
Menzies  Leot  726  (765).(^)  March,  1837,  15  S.  711.(A) 


(/)  The  title  of  a  oontravener's  son  suing  jointly  with  a  remoter  heir  haa 
in  such  a  case  been  Buttuned  ;  Keith  Tomer,  M.  "Tailzie,"  App.  16. 
{g)  See  also  Mackaj  (Baigany),  M.  11171. 
{h)  Affi  1  Bob.  App.  847. 
(t)  See  Tomer,  tupra,  note  (/). 
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976L  Do  liferent  leciirittes  granted  by  the  heir  in  poeKsdon 
{bU.  by  his  sabseqiient  forfeiture  t 

No ;  it  being  provided  by  the  Entail  Amendment  Act  that  no 
irritancies  committed  by  the  heir  in  possession  shall  in  any  way 
aflfect,  in  the  person  of  any  purchasers  or  bona  fide  oneioiis  credi- 
torsy  any  oonTeyances  or  secnrities  granted  in  reference  to  the 
estate,  or  the  rents,  prior  to  the  execution  of  the  aammoDS  of 
declarator,  which  are  not  invalid  as  being  inconsistent  with  the 
provisions  of  the  entail.^ 

977.  To  what  extent  is  an  heir  of  entail  liable  for  the  en- 
tailer's debts  1 

(1)  An  heir  of  entail  in  possession,  who  is  not  the  geneiil 
representative  of  the  entailer,  is  liable  for  the  entailer's  debts  on] j 
to  the  amount  of  the  value  of  the  estate.^  He  is  not  bound  to 
relieve  the  estate  of  the  debts  by  discharging  them  out  of  his 
separate  funds;  but  on  paying  those  debts  he  may  take  assignation, 
and  keep  them  up  against  the  succeeding  heirs  and  the  estate.' 
(2)  An  heir  of  entail  is  personally  liable  for  the  interest  during 
his  possession,  but  it,  as  well  as  the  principal,  affects  the  fee  of 
the  lands.  ^(A;)  [The  enactment  quoted  in  note  (k)  is  substantially 
repeated  by  the  Entail  Amendment  Act,  1868,  §  11.] 


Ul  ft  12  Viet.  c.  36,  §  40.  *  Ker,  M.  15551 ;  Lawrie,  7tfa  Dec 

>  BeU's  Prin.  1748  ;  Duff's  EntaUs,  1830,  9  S.  147. 

121 ;  SutherUmd,  26th  Feb.  1801,  M.  *  Campbell,  29th  Nov.  1815,  F.C. 
App.  "  Tailzie,"  No.  8. 


(2;)  By  the  Titles  to  Land  Act,  1860,  §  29,  it  is  provided  that  "  In  aO 
eases  where  there  are  or  shall  be  entailer's  or  other  debts  or  other  sums  of 
money  which  might  lawfully  be  made  chargeable  by  adjudication  or  othersiie 
upon  the  fee  of  the  entailed  estate,  the  heir  of  entail  in  possession  of  such 
estate  for  the  time  being  shall  have  aU  the  like  powers  of  charging  the  fee  and 
rents  of  such  estate,  or  any  portion  thereof,  other  than  the  mansion-house, 
offices,  and  policies  thereof,  with  such  debts  or  simis  of  money,  and  of  gnnt- 
Ing,  with  the  authority  of  the  Court  of  Session,  bonds  and  dispoeitiotts  in 
security  for  the  amount  of  such  debts  and  sums  of  money  as,  by  the  Act  11  & 
12  Vict.  c.  36,  and  the  Act  16  &  17  Vict.  c.  94,  are  conferred  with  reference 
to  provisions  for  younger  children."    See  infnif  Ans.  982  et  aeq. 

The  maker  of  an  entail  executed  a  trust-deed,  by  which  he  directed  Ids 
trustees  to  pay  certain  provisions  to  his  younger  children,  and  declared  that 
In  case  the  estate  thereby  conveyed  should  be  insufficient  to  pay  the  whole 
provisions,  then  "  I  bind  and  oblige  my  heirs  of  entail  succeeding  to  my  en* 
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978.  Is  the  heir  in  possession  liable  for  the  debts  of  preced- 

ing heirs  of  entail  ? 
(1)  The  heir  in  possession  is  liable  for  such  debts  if  he  is  the 
debtor's  general  representative;  (2)  otherwise  he  is  not  ]iable» 
unless  the  debts  have  been  constituted  under  the  provisions  of 
the  Tailzie  or  the  Entail  Acts. 

979.  What  is  the  proper  form  of  attaching  the  heir's  life- 

interest  in  the  estate  1 
Adjudication  of  the  lands  themselves  (not  merely  the  heir's 
life-interest),  under  the  qualification  that  the  adjudication  shall 
be  absolutely  extinguished,  and  the  lands  redeemed  by  the  death 
of  the  debtor.* 

980.  What  is  the  legal  character  of  the  right  which  an  heir 

of  entail  grants  to  his  wife  under  the  Aberdeen  Act, 

and  how  is  the  right  completed  ? 
By  the  Aberdeen  Act  an  heir  of  entail,  under  an  entail  which 
does  not  sanction  adequate  provisions,  is  entitled  to  provide  and 
infeft  his  wife  in  a  Uferent  provision  out  of  the  entailed  lands  by 
way  of  annuity,  not  exceeding  one-third  part  of  the  free  yearly 
rent  or  value  as  at  the  death  of  the  granter,  after  deducting 
annual  burdens,  liferents,  interest  of  debts,  kc.\l)    Where  two 

1  Graham,  14th  Nov.  1828,  7  S.  13  ;  Durs  Entails,  57.      *  6  Geo.  IV.  c.  87,  §  1. 


tailed  estates  to  pay  the  deficiency,  the  heir  of  entail  being  entitled  to  re- 
lieve him  or  herself  by  an  application  to  the  Court  of  Session,  in  terms  of  the 
Act  6  &  7  Will.  IV.  a  42.'*  Held  that  the  provisions  (but  not  the  expense 
of  making  the  application  to  the  Court)  might  be  charged  under  the  Titles  to 
Land  Act ;  Blair,  11th  March,  1865,  3  MT.  698. 

The  maker  of  an  entail  bound  himself,  his  "  heirs-at-law,  executors,  and 
successors,'*  to  free  and  relieve  the  entailed  estate  of  all  his  debts  and  obliga- 
tions.  Sixteen  years  previous  to  the  execution  of  the  entail  he  had  granted  a 
mortis  causa  bond  for  £6000  in  favour  of  his  wife  in  liferent  and  his  only  son 
in  fee,  which  was  gratuitous,  and  declared  to  be  revocable.  His  personal 
estate  was  insufficient  to  pay  his  debts.  After  the  death  of  the  widow,  his 
son,  as  heir  of  entail,  presented  a  petition  for  authority  to  charge  the  entailed 
estate  with  the  sum  in  the  bond.  Held  that,  assuming  it  to  be  an  entailer's 
debt,  it  was  not  extinguished  conftttione,  but  that  it  was  a  debt  which  he  had 
expressed  his  desire  should  not  be  made  a  burden  on  the  estate.  Petition 
refused  ;  Macalister,  16th  Dec.  1865,  4  M'P.  245.  ^ 

{I)  Bee  formula  for  calculating  provisions  to  wives  and  children  in  Lock- 
hart  M'Donald,  18th  May,  1836, 14  S.  785. 

By  the  11  k  12  Vict  c.  36,  §  12,  it  was  provided  that  the  5  Geo.  IV.  c.  87, 
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liferents,  under  the  statute,  are  existing  at  the  same  time,  a  third 
cannot  be  granted  so  as  to  take  effect  before  one  of  the  sabsistiBg 
liferents  expire,  but  such  liferent  may  be  granted  to  take  eflect 
prospectively.^  The  security  does  not  affect  the  fee  but  only  the 
rents. '(m)  [By  the  8th  section  of  the  Entail  Amendment  Act,  1868, 
the  Aberdeen  Act  is  declared  to  be  applicable  to  all  oxtails  unles 
expressly  excluded  by  the  deed  of  entail] 

The  provision  is  constituted  by  an  obligation  in  a  oontnck  d 
marriage  or  by  a  separate  bond  of  annuity,  by  which  the  granter, 
narrating  the  enactment,  provides  and  dispones  to  his  wife  in  lif^ 
rent  during  all  the  days  of  her  life  after  his  death,  in  esse  she 
should  survive  him,  a  free  yearly  annuity,  to  be  uplifted  fordi  of 
the  lands.;  with  the  declaration  that  the  annuity  is  provided  nnder 
all  the  conditions,  restrictions,  and  limitations  contained  in  the 
statute,  and  with  an  obligation  to  infeft  in  liferent  de  m^  and  pre- 
cept [The  obligation  to  infeft  and  precept  are  not  now  inserted; 
Jur.  Styles,  L  189,  233.]  As  it  is  doubtful  whether  annnities, 
upliftable  out  of  entailed  estates,  in  virtue  of  the  Aberdeen  Act,  are 
in  the  class  of  ''  securities  over  lands,  or  the  rents  or  profits  thereof," 
and,  consequently,  whether  the  provisions  of  the  Heritable  Secarities 
Acts  are  applicable  to  bondsof  this  description, (n)  the  right  shoold  be 

1  6  Geo.  IV.  c.  87,  §  8.  « Ibid,  §  8. 

Bhoold  not  be  applicable  to  any  tailzie  dated  on  or  after  1st  Augost,  1848,  bat  bj 
the  16  ft  17  Vict  c.  94,  §  12,  it  is  provided  that  "where  in  any  tailzie  ezecated 
after  the  let  day  of  August,  1848,  the  maker  of  such  tailzie  has  dedand,  ff 
shall  declare,"  that  the  5  Geo.  IV.  c  87,  *' shall  be  applicable  to  such  taOae, 
then  and  in  that  case  such  Act  shall  be  applicable  to  such  tailzie,'*  as  if  it  bad 
been  executed  prior  to  1st  August,  1848. 

By  the  5  Geo.  IV.  c.  87,  §  13,  it  is  provided  "  that  the  powers  given  tad 
granted  by  this  Act,  and  by  the  said  recited  Act*'  (10  Gea  IIL  c.  51),  **thiS^ 
in  no  case  be  exercised  to  such  an  extent  as  to  deprive  the  heir  in  posseasioB'' 
"  of  more  than  two-third  parts  of  the  free  yearly  rents,  or  free  yearij  p^ 
ceeds,"  of  the  estate. 

(m)  An  annuity  to  a  widow  does  not  affect  the  rents  of  the  estate  aocfuiii^ 
after  her  death,  and  therefore  arrears  are  not  recoverable  from  an  heir  of  entail 
who  had  succeeded  after  her  death,  and  did  not  represent  the  bur  dariog 
whose  possession  the  arrears  had  accumulated ;  Kieman,  9th  Feb.  1866,  4 
MT.  481. 

(n)  The  doubt  here  expressed  is  referred  to  also  in  Jur.  Styles,  L  664,  but 
it  hardly  seems  to  be  well  founded.  By  the  6  Geo.  IV.  c.  87,  §  1,  an  heir  of 
entail  is  empowered  "  to  provide  and  infeft  his  wife  in  a  liferent  provisioD  oot 
of  his  enUiled  Unds  and  estates  by  way  of  annuity,**  which  it  is  dedsied,  by 
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completed  by  infefbment  or  by  registration  (with  a  warrant)  under 
the  Titles  Act.  [All  deeds  now  require  warrants  before  registra- 
tion in  the  Sasine  Registers.  An  heir  of  entail  survived  his 
succession  only  fourteen  days.  He  did  not  complete  a  title,  but 
granted  an  Aberdeen  annuity.  Held  that  the  annuity  was  com- 
petently granted,  in  virtue  of  the  personal  right  to  lands  conferred 
by  §  9  of  the  Conveyancing  Act     See  M'Adam,  6  R.  1257.] 

981.  Whether  is  a  liferent  provision  to  a  widow,  by  way  of 

annuity,  not  exceeding  a  certain  proportion  of  the 
rents  granted  under  the  Aberdeen  Act,  or  in  virtue  of 
a  power  in  the  entail,  estimated  according  to  the  rental 
of  the  year  of  the  granter's  death  or  according  to  the 
rental  as  at  the  date  of  the  deed  ? 

(1)  A  liferent  provision  to  a  widow  by  way  of  annuity,  granted 
under  the  Aberdeen  Act,  is  estimated  according  to  the  rental  of  the 
year  of  the  granter's  deatJi.'(o)  (2)  But  such  a  provision,  granted  in 
virtue  of  powers  in  the  entail,  is  estimated  according  to  the  rental  of 
the  lands  at  the  date  of  the  deed  by  which  it  is  conferred. '(j?) 

982.  Do  provisions  to  children,  under  a  power  in  the  entail 

or  under  the  Aberdeen  Act,  affect  the  fee,  or  only  the 
rents  of  the  estate  ? 

1  5  Geo.  IV.  c  87,  §  1.  «  Malcolm,  2Ut  Nov.  1823,  2  S.  614.(2)) 


§  8,  shall  "  affect  the  yearly  rents  or  proceeds  of  the  said  lands  and  estates/* 
while  by  the  17  &  18  Vict.  c.  72,  §  1,  it  is  provided  that  the  Acts  8  &  9  Vict, 
c.  31,  and  10  &  11  Vict.  c.  50,  shall  apply  "  to  all  deeds  which,  according  to 
the  existing  law  and  practice,  require  to  be  followed  by  infeftment,  in  order  to 
constitute  a  security  over  lands,  or  the  rents  or  profits  thereof,"  teims  which 
seem  sufficiently  comprehensive  to  include  the  bonds  in  question  y  but  if  they 
are  not  "  securities  over  lands,  or  the  rents  or  profits  thereof,"  infeftment  seems 
inappropriate  to  them. 

(o)  This  was  held  to  mean  the  year  current  at  the  death,  and  where  a  party 
died  on  22nd  Jan.  1828,  the  rent  of  1828  was  taken  as  the  rule  ;  Campbell, 
21st  May,  1881,  9  S.  624. 

(jo)  The  case  (Malcolm)  here  quoted  turned  on  the  construction  of  the 
clause  in  the  entail,  and  not  on  any  general  principle ;  and  in  E.  of  Rothes, 
29th  Jan.  1829,  7  S.  889,  the  rental  for  the  year  of  the  death,  and  not  that  at 
the  date  of  the  bond,  was  taken  as  the  rule.  This  case  related  to  provisions  to 
children,  but  the  principle  is  the  same. 

In  ascertaining  the  amount  of  provisions  that  may  be  granted  to  wives  and 
children,  the  rent  of  game  in  use  to  be  let  is  included  ;  Sinclair,  24th  Nov. 
1842,  6  D.  174  ;  Macpherson,  16th  Feb.  1843,  5  D.  651. 
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(1)  Provisions  granted  under  an  unqualified  power  in  the 
entail  resemble  an  entailer's  debt,  and  the  fee  of  the  estate  is  liable 
to  be  attached  for  payment^  (2)  Provisions  under  the  Aberdeen 
Act  do  not  affect  the  fee,  but  only  the  rents  ;'  but  such  proTisioDs 
roay,  under  the  Entail  Amendment  Act,  be  charged  upon  tihe  fee 
of  the  estate  (except  the  mansion-house  and  policies)  hj  bond  and 
disposition  in  security .*(9) 

983.  Explain  the  nature  and  effect  of  provisions  granted  by  an 
heir  of  entail  to  his  children  under  the  Aberdeen  Act 

(1.)  By  the  Aberdeen  Act  it  is  competent  for  the   heir  of 
entail  in  possession,  under  entails  containing  defective  powers,  to 
grant  bonds  of  provision,  or  obligations  binding  the  succeeding 
heirs  of  entail  to  pay  to  his  children  who  shall  not  succeed  to  the 
estate  a  sum  not  exceeding  one  year's  free  rent  (after  deducting 
annual  payments)  for  one   child,  two  years'   free   rent  for  two 
children,  and  three  years'  free  rent  for  three  or  more  cbildr^ 
with  interest  from  the  granter's  death,  and  payable  one  year  aft«r 
the  granter's  death.* 

(2.)  Where  provisions  to  children  are  already  constituted  to 
the  full  extent,  no  further  provisions  can  be  granted  till  some 
part  of  the  former  provisions  shall  have  been  extinguished ;  the 
heir  in  possession  being  entitled  to  grant  provisions  only  in  so  far 
as  the  power  may  be  open  or  unexercised  for  the  time,"(r) 

(3.)  The  provisions  are  effectual  only  to  such  children  as  are 
alive  at  or  bom  after  the  death  of  the  granter.'(«)     [See,  however, 

^  Dnchesfl  of  Biohmoiid,  2nd  Dec.  ^  5  Geo.  lY.  c.  87,  §  4. 

1887,  16  S.  172.  »  Ibid.  §  6. 

»  6  G«o.  IV.  c.  87,  §  8.  «  Ibid,  §  4. 
s  11  &  12  Vict.  o.  36,  §  21. 


{q)  The  2l8t  section  of  the  Act  applies  also  to  proTisions  granted  in  virtae 
of  powers  in  the  entail,  but  "  no  heir  of  entail  in  possession  of  an  entailed 
estate  shall  charge  the  same,  under  this  Act,  with  any  provision  to  any  younger 
child  or  children  until  he  shall  have  applied  for  and  obtained  the  authority  of 
the  Court  thereto ;"  §  23.  By  the  16  &  17  Vict.  c.  94,  such  bond  may  be 
granted  either  to  the  children  or  any  other  party  in  right  of  the  provision,  or  to 
any  party  advancing  the  amount  thereof  (§  7),  and  may  "  contain  a  power  of 
sale  in  ordinary  form  ; "  §  23. 

(r)  See  note  (Q,  Ans.  980. 

{a)  The  provision  of  any  child  succeeding  to  the  entailed  estate  is  thereupon, 
so  far  as  not  previously  paid,  extinguished ;  6  Geo.  lY.  c.  87,  §  6. 
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the  enactments  in  favour  of  issue  of  predeceasing  children,  §  10  of 
the  Entail  Amendment  (Scotland)  Act,  1875,  and  §  3  of  the 
Entail  Amendment  (Scotland)  Act,  1878.] 

(4.)  But  any  of  the  children  may  settle  their  provisions  with 
consent  of  the  grantor  thereof  on  the  issue  of  their  marriage,  so 
as  to  be  effectual  to  them  in  the  event  of  the  husband  or  wife,  as 
the  case  may  be,  predeceasing  the  granter.* 

984.  What  is  the  effect  of  ^provisions  granted  by  the  heir  in 
possession  under  the  Aberdeen  Act  to  his  wife  and 
children,  while  similar  provisions  by  a  former  heir  to 
the  full  extent  of  the  statutory  powers  were  still  in 
subsistence  ? 

(1)  The  wife's  provision  is  valid,  but  its  effect  is  suspended 
until  the  subsisting  provision  of  the  former  heir's  wife  shall 
expire.*  (2)  The  provisions  of  the  children  are  null,  as  such  pro- 
visions can  be  granted  only  in  so  far  as  the  power  is  "  open  or 
unexercised  for  the  time." ' 

986.  Where  bond  and  disposition  in  security  has  been 
granted  under  the  Entail  Amendment  Act  for 
children's  provisions,  and  the  interest  has  been  allowed 
to  fall  into  arrears ;  To  what  extent  are  the  fee  and 
rents  chargeable  with  the  arrears  of  interest,  and  what 
recourse  has  the  holder  of  the  bond  for  such  arrears? 

The  fee  and  rents  are  chargeable  only  with  the  principal  sum 
and  two  years'  interest ;  but  the  holder  of  the  bond  has  recourse 
for  any  further  arrears  of  interest  against  the  heir  in  possession, 
bound  to  pay  and  keep  down  the  same,  and  against  his  represen- 
tatives and  separate  estate.^(<) 

1  6  Geo.  IV.  c.  87,  §  6.  »  5  Geo.  IV.  c  87,  §  6. 

2  rbid.  §  3.  ♦  11  &  12  Vict  c.  36,  §  22. 


{t)  "Including  the  rents  of  the  said  entaUed  estate  during  his  or  their 
possession ; "  Act,  §  22.  There  is  under  5  Geo.  IV.  c.  87,  a  limitation  of 
the  liability  of  an  heir  in  possession  for  provisions  to  wives  and  children  (see 
supra,  note  {l)  Ans.  980) ;  but  as  the  granting  of  bonds  and  dispositions  in 
security  under  11  &  12  Vict.  c.  36,  is  not  compulsory,  probably  an  heir 
granting  such  would  forfeit  the  benefit  of  the  provision  of  the  6  Geo.  IV. 
c.  87. 
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986.  Where  an  heir  of  entail  has  bound  himself  in  his 

daughter's  marriage-contract  to  pay  her  a  providos; 
Is  he  bound  to  pay  off  a  previous  provision,  the  sab- 
sistence  of  which  would  have  rendered  inoperative  tk 
daughter's  provision,  as  against  the  succeeding  ban  of 
entail  1 

Tes ;  an  heir  of  entail  who  grants  a  vested  provision  to  hu 
child  being  under  an  implied  obligation  to  make  it  effectoal.^ 

987.  The  destination  of  an  entail  was  to  <'  A,  and  the  hein 

of  his  body,  whom  failing,  to  B,  whom  failing,  to  C, 
and  the  heirs  of  his  body,  whom  failing,"  &c.,  and  the 
deed  contained  power  to  grant  provisions  to  "jovs^ 
children  other  than  the  heir ; "    Was  B,  when  the 
estate  devolved  upon  him,  entitled  to  burden  tbe 
estate  with  a  provision  to  his  children  ?     State  the 
reason. 
No ;  because  the  heirs  of  his  body  are  not  called  in  the  desti- 
nation, and  there  can  be  no  "  younger  children  "  where  none  of  the 
children  of  the  heir  in  possession  are  entitled  to  succeed.' 

988.  In  what  cases  does  the  Entail  Amendment  Act,  ISiS* 

authorise  the  heir  in  possession  to  sell  ? 

(1.)  He  may,  under  the  authority  of  the  Court,  sell  any 
portion  of  the  estate  except  the  mansion-house  and  policies ;  1^^ 
for  paying  off  any  debts  with  which  he  might  charge  the  lands 
by  bond  and  .disposition  in  security ;  or  2ndt  debts  with  which  he 
might  charge  the  estate  by  Act  of  Parliament,  but  for  wliich  he 
has  no  power  of  sale ;  or  3rc?,  for  any  debts  validly  charged  against 
the  fee  of  the  estate.'  To  these  are  added,  by  16  <k  17  Vict  a  94, 
entailer's  debts,  or  other  debts  or  sums  of  money  which  mighi  he 
made  chargeable  upon  the  fee.(a;) 

1  Sinclair,   22nd  Jan.  1840,  2  D.       432 ;   aS,  13th  June,  1854, 1  Micq. 
356.  App.  729. 

*  I)ick8on,(t()  4th  Feb.  1852,  14  D.  >  11  &  12  Vict  c.  36,  §  25. 


(tt)  The  first  branch  of  thii  case  is  reported  4th  July,  1851,  IS  D.  1291. 

{x)  This  is  under  §  9  of  the  Act,  and  by  §  10  it  is  provided  that  where  »t 
the  passing  of  the  Act  a  special  Act  had  been  obtained  for  the  sale  of »» 
entailed  estate,  such  sale  may  be  carried  through  under  the  Entail  Amendmeoi 
Act,  instead  of  the  special  one. 
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(2.)  The  heir  in  possession,  of  full  age,  may,  under  ihe  authority 
of  the  Gourt^  sell  the  estate  in  whole  or  in  part,  with  the  like  con- 
sents as  would  enable  him  to  disentail^  [Section  9  of  the  Entail 
Amendment  Act,  1868,  makes  certain  provisions  as  to  sale,  under 
the  authority  of  the  Ck>urt,  by  private  bai|;ain.] 

989.  How  is  the  surplus  of  the  price  to  be  applied  after  a 
sale  under  the  Butherf  urd  Act  t 

(1)  If  the  surplus  exceeds  £200,  it  is  invested  in  other  lands 
to  be  added  to  the  entailed  estate,  or  applied  in  payment  of  the 
entailer's  debts,  or  of  any  money  charged  on  the  fee  of  the  estate, 
or  in  redemption  of  land-tax,  improvements,  or  repayment  of 
improvements,  (y)  (2)  If  the  surplus  is  less  than  £200,  it  is  paid 
to  the  heir  in  possession  for  his  own  usa* 

[990.  What  are  the  powers  of  f  euing  given  by  the  various 
Entail  Statutes) 

(1.)  By  the  Rutherfurd  Act,  §  24,  the  heir  in  possession  under 
an  entail,  dated  before  August,  1848,  may  at  the  sight  of  the  Court 
grant  feus  to  an  extent  not  exceeding  in  all  one-eighth  part  in 
value  for  the  time  of  the  estate.  No  grassum  is  permitted,  nor 
can  the  mansion-house,  kc,  be  feued. 

(2.)  By  §  4  of  the  same  Act,  with  the  consents  necessaiy  for 
disentail,  he  can  feu  the  estate  in  whole  or  in  part 

(3.)  By  §  6  of  the  Act  of  1853,  it  is  competent  to  present  what 
ii  called  a  continuing  petition  under  which  the  rates  of  feu-duty 
and  form  of  feu-right  may  be  varied  at  the  sight  of  the  Court 

(4.)  By  §  13  of  the  last  mentioned  Act,  §  24  of  the  Rutherfurd 

Ml  &  12  Viet  e.  86,  i  4.  >  llnd,  §  25. 


(y)  By  the  11  &  12  Vlot  &  36,  §  26,  **  the  heir  hi  poaeuion  "  ia  in  oertahi 
oiromDitancM  entitled  to  apply  to  the  Conrt  to  reoeive  money  arising  from  the 
■ale  of  any  portion  of  the  eitate  ''in  repayment  of  money  "  expended  in  im- 
provemente.  An  heir  who  had  exeonted  hnproTements  ceded  poisenion  to  a 
nearer  heir  lubiequently  bom.  The  nearer  heir,  aa  being  in  poBseadon,  pre- 
sented a  petition  to  the  Gonrt,  with  consent  of  the  fonner  heir,  to  have  snch 
money  applied  in  repayment  of  his  improyement  expenditure.  Held  tliat  the 
heir  in  poaseasion  who  makea  the  application  mnat  be  the  heir  who  executed 
the  improvementa }  that  the  circomatance  that  the  heir  who  execated  them 
bating  ceased  to  be  the  heir  in  poaseaaion,  not  by  death,  bat  by  the  birth  of  a 
nearer  heir,  formed  no  ground  for  making  an  exception  to  the  role ;  and  peti- 
tion diamisaed ;  Stewart,  9th  June,  1868,  1  M*P.  897. 

2h 
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Act  is  made  apfdicable  to  entails  dated  after  Ist  August,  1848, 
nnleas  feos  are  expressly  prohibited  by  the  entaiL 

(5.)  By  the  Entail  Amendment  Act,  1868,  §§3  and  4,  fiBusmsjbe 
granted,  alter  certain  procedure  before  the  Shniff^  of  any  partof  tlie 
estate  (resenring  the  minerals,  and  except  the  maDsian-hoon^AcL). 

(6.)  It  is  provided,  §  5,  that  fen  ri^ts  nnder  the  last  mentiooed 
enactment  shall  contain  a  clause  voiding  the  nght^  if  buildingi 
of  the  annual  value  of  at  least  double  the  f eu-duiy  are  not  hoih  on 
the  ground  within  €ve  years  from  its  date,  and  kept  in  repair,  td 
if  such  buildings  cease  to  exist  or  be  not  kept  in  repair.  In  a  case 
as  to  similar  provisions  in  the  Montgomeiy  Act  relating  to  long 
leaseholds,  it  was  held  that  the  statutory  nullities  are  abstdnte. 
Miller,  6  MT.  715.] 

991.  What  is  the  endurance  of  leases  that  may  be  gnnted 
under  the  Montgomery,  the  Rosebeiy,  and  the 
Butherfiird  Acts  t 

(1.)  The  Montgomery  Act  authorises,  Istj  improving  leases  for 
fourteen  years  after  the  ensuing  term  of  Whitsunday,  and  for  ooe 
life  in  addition  ;{z)  or  for  the  lives  of  two  persons  in  being  at  the 
date  of  the  lease,  and  the  life  of  the  survivor,  or  for  thirtj'<me 
years,  the  tenant  being  bound  to  inclose  the  lands  within  the  tiioe 
specified  by  the  Act,  and  in  the  case  of  leases  for  two  lives  or  more 
than  nineteen  years,  the  tenant  being  obliged  to  keep  and  leave 
the  fences  in  repair; (a)  and  2rid,  building  leases  for  ninety-nine 
years,  of  not  more  than  five  acres  to  one  person,  but  under  tk 
condition  that  one  dwelling-house  at  least,  not  under  the  value  of 
ten  pounds,  shall  be  erected  within  ten  years  for  each  half  acr&(&) 
The  manor-place  and  inclosures  may  not  be  leased,  and  all  leases 
are  declared  null  which  are  granted  for  a  rent  under  the  last  rent^ 
or  for  a  grassum.^ 

(2.)  The  Kosebery  Act  authorises  leases  for  twenty-one  yean 

1 10  Geo.  III.  o.  51,  §§  1-8. 


(z)  Such  life  being  of  a  person  existing  at  the  time,  and  named. 

(a)  This  passage  should  be,  '*  the  tenant,  In  the  case  of  leases  for  two  Utm 
or  more  than  nineteen  years,  being  obliged,  within  the  periods  and  in  tke 
manner  specified  in  the  Act,  to  inclose  the  lands,  and  thereafter  to  keep  ami 
preserve  the  fences  in  good  and  sufficient  repair  during  the  lease,  and  to  letve 
them  so  at  the  expiration  thereof." 

(6)  And  shall  be  kept  in  proper  repair. 
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of  lands,  and  thirty-one  years  of  minerals,  either  by  public  roup  or 
private  bargain,  but  without  any  grassum.  The  home-farm,  or 
the  mansion-house  and  enclosures,  cannot  be  let  for  any  period 
beyond  the  life  of  the  heir  in  possession.^ 

(3.)  The  Butherfurd  Act  authorises,  lat,  the  hpir  in  possession, 
of  full  age,  with  the  like  consents  as  are  required  for  disentail,  to 
lease  the  estate,  in  whole  or  in  part,  under  the  authority  of  the 
Court ;  and  2nd,  the  heir  in  possession  under  the  old  entails,  after 
notice  to  the  next  heir  and  with  the  approbation  of  the  Court,  to 
grant  long  leases  of  one-eighth  part  of  the  estate  in  value,  exclu- 
sive of  the  mansion-house,  &c.,  for  the  highest  rent  that  can  be 
got,  but  without  any  grassum.^ 

992.  To  what  extent  are  excambions  permitted  by  the  Mont- 
gomery, Bosebery,  and  Butherfurd  Acts  f 

(1.)  The  Montgomery  Act  authorises  excambions  to  the  extent 
of  thirty  acres  of  arable  land,  or  one  hundred  acres  unfit  for  tillage, 
for  an  equivalent  in  land  contiguous  to  the  entailed  estate  [§  14  of 
the  Entail  Amendment  Act,  1868,  varies  the  foregoing  provision 
of  the  Montgomery  Act,  and  in  place  thereof  enacts,  that  not  more 
than  three  hundred  acres  of  land  lying  together  in  one  place  shall 
be  given  in  exchange,  and  that  an  equivalent  in  land  shall  be 
received] ;  the  value  of  the  land  being  ascertained  by  the  Sheriff, 
and  the  contract  being  recorded  in  the  Sheriff-court  books,  within 
three  months  after  its  execution.' 

(2.)  The  Bosebery  Act  empowers  heirs  of  entail  to  effect 
excambions  of  any  portion  of  the  estate  not  exceeding  one-fourth 
of  its  value,  excepting  the  mansion-house,  garden,  and  home-flEunn.^ 
The  forms  of  procedure  introduced  by  the  Bosebery  Act  are  super- 
seded by  those  authorised  by  the  Butherfurd  Act,  which  provides 
that  notice  shall  be  given  to  those  heirs  whose  consent  would  be 
required  to  a  disentail" 

(3.)  The  Butherfurd  Act  authorises  the  heir  in  possession  to 
excamb  the  estate,  in  whole  or  in  part,  with  certain  consents,  and 
under  the  authority  of  the  Court.'(c) 

1  6  A  7  Will  IV.  c.  42,  §§  1,  2,  *  6  &  7  WilL  IV.  o.  42.  §§  8,  4. 

20.  »  11  &  12  Vict.  c.  M,  §§  86,  87. 

s  11  &  12  Vict  c.  86,  §§  4,  24.  «  llnd,  §  5. 
3  10  Gea  ni.  c  61,  |§  82,  88,  84. 


(e)  By  the  8  &  4  Vict  c.  48,  §  1,  power  was  given  to  heirs  of  entftil,  or,  if 
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993.  What  is  the  natare  of  the  improvementB  oontempUted 

by  the  Montgomery  Act ;  and  to  what  extent  can  the 
expense  of  such  improvements  be  made  a  burden  an 
the  succeeding  heirs  f 

(1.)  The  improvements  contemplated  by  the  Act  are^  1j^ 
inclosing,  planting,  draining,  and  erecting  farm-houses  and  offices, 
but  repairs  are  disallowed ;  and  2n^  building,  repairing,  or  adding 
to  the  mansion-house  and  offices.^  To  these  have  been  added,  by 
the  Entail  Amendment  Act,  private  roads  through  the  estate  or 
for  immediate  access  to  it,  which  are  to  be  deemed  improvementB 
in  the  same  way  as  inclosing,  planting,  and  draining.' 

(2.)  The  Montgomery  Act  enables  the  heir  in  possession  to  be 
a  creditor  of  the  succeeding  heirs  for  three-fourths  of  his  expendi- 
ture; but  the  claim  is  limited  in  the  case  of  expenditure  for 
inclosing,  planting,  draining,  dec,  to  four  years'  free  rent ;'  and  in 
the  case  of  expenditure  for  building  or  repairing  the  manaian- 
house,  to  two  years'  free  rent,^  after  deduction  of  public  burden^ 
liferents,  and  interest  of  debts,  which  shall  affect  the  estate,  aa  at 
the  first  term  of  Whitsunday  after  the  death  of  the  improver. 

[It  will  be  kept  in  view  that  the  Butherfurd  Act  and  also 
the  Entail  Amendment  Acts,  1868  and  1875,  contain  provisions 
as  to  improvement  expenditure.] 

994.  How  is  the  claim  for  improvement-expenditure  made 

available  against  succeeding  heirs  under  the  Mont- 
gomery Act? 

(1)  Three  months'  notice  before  the  commencement  of  the 
improvements  must  be  given  to  the  heir  of  entail  (d)  entitled  to 

1  10  Geo.  III.  e.  51,  §§  9,  27.  >  10  Geo.  III.  c.  01,  §  10. 

«  11  &  12  Vict.  c.  36,  §  20.  *  Ibid.  §  28. 


in  minority  or  under  legal  disability,  to  their  tutors  or  other  legal  goanliaiii, 
"  to  grant  or  dispone  in  feu,  or  to  let  or  lease  for  any  period  of  endcraiice!,* 
certain  limited  portions  of  their  estates,  "as  the  sites  of  places  of  pablk 
Christian  worship  and  schools,  and  for  burying-grounds  and  pUy-groonds  for 
such  places  of  public  worship  and  schools,  respectiyely,  and  also  for  dweUiqg- 
houses  and  gardens  for  the  ministers  and  schoolmastezs  thereof  respeotivdy.*' 

{d)  If  within  Great  Britain  or  Ireland,  or  if  abroad,  to  the  nearest  male 
relation  by  his  father  of  lawful  age,  or  to  his  known  factor  or  attorney. 
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succeed  after  the  heirs  of  the  body  of  the  improver,  and  a  copy  of 
the  notice  lodged  with  the  sheriff-clerk ;  and  the  accountB(d)  and 
vouchers  must  be  lodged  annually,  four  months  after  Martinmas, 
with  the  sheriff-clerk  for  registration.^  (2)  The  improver  may 
get  the  amount  judicially  ascertained  by  action  of  declarator  at 
his  instance  against  the  heir  of  entail  entitled  to  succeed  after  the 
heirs  of  his  own  body.'  (3)  The  claim  is  exigible  one  year  after 
the  death  of  the  heir  nmlriTig  the  expenditure,  with  interest  from 
the  term  at  which  the  succeeding  heir's  right  to  the  rents  com- 
menced, and,  if  not  paid  within  three  months  after  requisition, 
the  executor  or  other  person  in  right  of  the  claim  may  institute 
an  action  against  the  succeeding  heir,  and,  upon  obtaining 
decree,  use  every  kind  of  diligence  except  adjudication  of  the  fee 
of  the  estate ;  but  the  heir  is  entitled  to  be  discharged  on  assigning 
one-third  of  the  clear  rents  of  the  estate,  and  any  balance  that 
may  remain  after  his  death  becomes  a  debt  against  the  succeeding 
heirs.'  (4)  The  creditor  is  bound  to  require  payment  from  the 
succeeding  heir  within  two  years  after  the  death  of  the  improver ; 
and,  within  six  months,  thereafter,  institute  an  action  against  the 
heir,  and,  without  delay,  to  take  decree  and  do  exact  diligence 
against  him  for  at  least  one-third  part  of  the  rents  which  shall 
have  become  due  to  him,  under  the  penalty  of  losing  recourse 
against  the  future  heirs  to  the  extent  of  such  third  part  of  the 
rents.^ 

996.  Where  an  heir  of  entail  has  obtained  decree  of  declara- 
tor for  improvement-money  under  the  Montgomery 
Act ;  For  what  amount^  and  for  what  period,  may  he 
be  authorised  to  grant  bond  of  annualrent  under  the 
Rutherf  nrd  Act  % 

(1.)  Where  the  improvements  have  been  executed  before  the 
passing  of  the  Act,  the  heir  may  be  authorised  to  grant  bond  of 

1 10  Gea  in.  c.  51,  §§  12, 14.  '  10  Geo.  IIL  c  51,  §§  15, 16. 

'  Ibid.  §  26.  *  IM,  §§  20,  21. 


(e)  The  Act  (§  12)  requires  that  the  aooounts  shall  be  "  subscribed  by  *' 
the  improTer.  Held,  where  he  died  before  Martinmas,  that  they  may  be 
signed  by  his  executors ;  Breadalbane*s  Trs.,  6th  June,  1866,  4  MT.  790. 
Held  also  that  they  may  be  signed  by  a  factor  or  commissioner ;  Fraser,  2nd 
Dec  1885, 14  S.  89. 
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aonualrent  over  the  estate,  to  subsist  during  his  own  life  and 
twenty-five  years  after  his  death,  for  the  legal  interest  of  the  tbrer 
fourths  during  his  own  life,  and  for  J&7,  2&  per  cent  on  the  thiee- 
fourths  for  the  twenty-five  years  after  his  death.  ^(Z*) 

(2.)  Where  the  improvements  have  been  executed  subsequeDtly 
to  tiie  passing  of  the  Act^  the  heir  may  be  authorised  to  grant 
bond  of  annualrent,  to  subsist  for  twenty-five  years  after  the  date 
of  the  decree  of  declarator,  at  the  rate  of  £7,  2&  per  cent  on  the 
tohde  8utn8  expended^ig)  [By  the  8th  section  of  the  Entail 
Amendment  Act,  1868,  the  Montgomery  Act  is  declared  to  be 
applicable  to  all  entails  unless  expressly  excluded  by  the  deed  of 
entail.] 

996.  Where  the  heir  making  the  expenditure  has  obtained 

decree  for  three-fourths,  but  has  died  without  grant- 
ing bond  of  annualrent ;  For  what  amount^  and  for 
what  period,  may  his  executor  or  assignee  require  the 
heir  in  possession  to  grant  such  bond  f 

A  bond  of  annualrent  at  £7,  2s.  per  cent,  on  the  three-foorthB 
payable  for  the  period  of  twenty-five  years  after  the  death  of  the 
improver.'(A) 

997.  To  what  extent  may  bond  and  disposition  in  secnrity 

be  granted  for  improvement-money  1 

Ul  &  12  Vict  a  86,  §  18.                       >  11  &  12  Vict  o.  86,  S  15- 
•  Ibid.  §  14.  

(/)  Where  an  heir  of  entail  Has  applied  for  and  obtained  aothoritjr  to 
grant  bonds  of  annualrent  or  bonda  and  dispoeitions  in  secnxity  {vnff^  ^^ 
997)  for  improvement  expenditore,  under  10  Geo.  III.  c.  51,  and  dies  withoot 
baring  exercised  the  power  to  its  full  extent,  his  executon  may  proceed  nods 
that  Act  personally  against  the  succeeding  heir  for  payment  of  the  balsDoe : 
Breadalbane*B  Trs.,  6th  June,  1866,  4  MT.  775. 

{g)  The  provisions  of  the  11  k  12  Vict  c  86,  referred  to  in  this  tnd  tbe 
following  answer,  apply  to  estates  held  under  entails  dated  prior  to  1st  Angv^ 
1848.  By  §  12  of  that  Act  it  is  dedaied  that  the  10  Geo.  III.  c  51  (Mont- 
gomery Act),  shall  not  be  applicable  to  any  tailzie  dated  on  or  after  li* 
August,  1848 ;  but  by  16  &  17  Vict  o.  94,  §  12,  it  is  enacted  that  wbeiv 
the  maker  of  any  tailzie  executed  after  1st  August,  1848,  has  declared  or  ihiO 
declare  that  the  10  Geo.  IIL  c.  51,  shall  be  applicable  to  such  tailzie,  then,  aad 
in  that  case,  such  Act  shall  be  applicable  to  such  tailzie  as  if  it  had  beea 
executed  prior  to  1st  August,  1848. 

(K)  See  note  (/),  tupra. 
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Bond  and  disposition  in  security  may  be  granted  for  two- 
third  parts  of  the  sum  on  which  the  amount  of  a  bond  of  annual- 
rent,  if  granted,  would  be  calculated.^ 

998.  Is  the  heir  in  possession  under  a  new  entail  entitled  to 

grant  provisions  to  his  wife  and  children  under  the 
Aberdeen  Act  % 

Unless  the  entail  contain  a  declaration  that  the  Aberdeen 
Act  is  to  apply  to  the  entail,  the  heir  in  possession  has  no  power 
to  grant  provisions  under  the  statute;  as  neither  the  Aberdeen 
Act  nor  the  Montgomery  Act,  in  the  absence  of  such  a  declara- 
tion, is  applicable  to  new  entails.'  [See  additions  to  Answers 
980  and  995.] 

999.  Is  the  heir  in  possession  under  a  new  entail,  containing 

a   general   prohibition   against   alienation  and  long 
leases,  entitled  to  grant  a  building  lease  1 

Where  the  entail  does  not  expressly  prohibit  the  granting  of 
building  leases,(»)  the  heir  in  possession  under  a  new  entail  has 
the  same  statutory  powers  of  granting  building  leases  as  are 
possessed  by  heirs  under  old  entails.'(;') 

1000.  Explain  the  nature  of  the  limitation  imposed  on  trust 

rights,   liferent  rights,  and   leases   by  the  Entail 
Amendment  Act,  1848. 

(1.)  Trust  rights  and  liferent  rights  are  limited  to  the  persons 
in  life  at  the  date  of  the  deed ;  and  a  party  bom  after  that  date 
is  entitled,  when  of  full  age,  to  hold  the  subject  as  fee-simple 
proprietor,  and  may  obtain  act  and  decree  of  the  Court  to  that 
effect,  which,  when  recorded  in  the  Register  of  Sasines,  operates 
as  a  disposition  and  infeftment  in  his  favour,  the  rights  of  supe- 
riors and  others,  holding  rights  independently  of  the  deed  by 
which  the  trust  or  liferent  is  constituted,  being  reserved  entire.^ 

Ml  Ic  12  Vict.  c.  86,  §  18.  >  16  &  17  Vict  c.  94,  §  18. 

*  11  &  12  Vict.  c.  86,  §12;  16ftl7  Ml  ft  12  Vict.  c.  86,  §S  47,  48. 

Vict.  c.  94,  §  12. 


(i)  Though  it  piohibitt  alienatioii  and  long  IcMot  generally. 
ij)  The  16  k  17  Vict,  c  94,  §  18,  oonfen  the  same  power  aa  to  granting 
fens  where  not  ezpreBtly  prohibited. 
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(2.)  Wliere  land  is  held  in  lease,  either  directly  or  by  tnuiees 
for  his  behoof,  by  a  party  of  full  age,  bom  after  the  date  of  the 
deed,  such  party,  it  is  declared,  shall  not  be  in  any  way  affected 
by  any  conditions  or  prohibitions  intended  to  regulate  his  soooes- 
sion,  or  to  abridge  his  possession  or  enjoyment  in  favour  of  uj 
future  heir ;  the  right  of  the  proprietor  to  enforce  bona  fide  stip 
lations  being  reserved.' 

1001.  What  are  the  rights  of  heirs  with  reference  to  monej 

vested  in   trust  for  the  purchase    of  land  to  be 
entailed) 

Money  vested  in  trust  for  the  purchase  of  land  to  be  entailed 
is  dealt  with  as  entailed  land ;  and  the  person  who  would  be  heir 
under  the  entail  is  entitled  to  apply  to  the  Court  for  warrant  for 
payment  of  the  money  with  or  without  consents^  as  is  required  in 
the  case  of  a  disentail' 

1002.  What  are  the  steps  of  procedure  by  which  the  next 

substitute  completes  a  title  to  the  estate  if  a  prior 
substitute  contravene  1 

(1)  Declarator  of  contravention ;  (2)  reduction  of  oontravener's 
title ;  and  (3)  service  as  heir  of  entail  to  the  last  member  infeft 
who  did  not  contravene.' 

1003.  How  may  entails  be  extinguished  ? 

(1)  By  prescriptive  possession  on  a  fee-simple  title,(A)  or  m 
titles  made  up  under  the  entail  from  which  the  fetters  have  been 
omitted.  (2)  By  devolution  of  the  estate  on  the  last  [wnninaiim] 
substitute.  [See  §  13  of  the  Entail  Amendment  Act^  1875,  as  to 
effect  of  a  destination  to  the  institute  or  heir  in  possession  and 
his  heirs  whomsoever  or  heirs  general.]  (3)  By  the  sucoession  of 
heirs-portioners,  when  these  are  not  excluded.  (4)  By  disentail 
under  the  Entail  Amendment  Act. 

1004.  What  consents  are  requisite  to  entitle  the  heir  in 

possession  to  disentail,  and  in  what  drcumstanoes 
may  he  disentail  without  consents  1 


Ul  &  12  Vict  c.  86,  §  49.  '  Enk.  3, 8,  32 ;  Menaiea  Leot  7SS 

*  Ibid,  I  27.  (766). 


{k)  See  tupfo,  note  (e),  p.  341. 
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1.  Under  old  entails — 

(1.)  Irrespeotiye  of  the  time  of  hia  birth,  the  heir  in  poeses- 
sion  may  diaentaili  Isl,  without  any  consent^  if  he  ia  the  only  heir 
in  existence  at  the  time,  and  unmarried  [the  words  ''and  unmarried " 
are  repealed  by  the  Entail  Amendment  Act,  1875,  §  5,  sub-sec.  3] ; 
2nd^  with  consent  of  the  whole  heirs,  if  there  be  less  than  three 
in  existence ;  or  otherwise,  with  consent  of  the  three  next  heirs 
entitled  in  their  order  to  succeed ;  or  with  consent  of  the  two  next 
heirs,  each  of  whom  in  order  successively  would  be  heir-apparent, — 
the  next  heir  in  all  these  cases  being  twenty-five  years  of  age,  and 
under  no  legal  incapacity.  [By  the  1875  Act,  §  4,  twenty-one  years 
of  age  complete  is  substituted  for  twenty-five.] 

(2.)  If  the  heir  in  possession  is  bom  before  1st  August,  1848, 
he  may  disentail  with  consent  of  the  heir-apparent,  being  of  the 
age  of  twenty-five  [now  twenty-one],  and  not  subject  to  legal 
incapacity,  and  bom  after  1st  August,  1848. 

(3.)  If  the  heir  in  possession  is  bom  ctfter  1st  August,  1848, 
he  may  disentail,  without  any  consent,  if  he  is  of  full  age. 

2.  Under  new  entails — 

(1.)  If  the  heir  in  possession  is  bom  after  the  date  of  the 
entail,  and  of  full  age,  he  may  disentail  without  any  consent 

(2.)  If  he  is  bom  before  the  date  of  the  entail,  and  is  of  full 
age,  he  may  disentail  with  consent  of  the  heir-apparent  being 
twenty-five  years  of  age  [now  twenty-one],  and  not  subject  to  legal 
incapacity,  and  bom  after  the  date  of  the  entaiL^(m) 

[1006.  What  are  the  provisions  of  the  Entail  Amendment 
Act,  1875,  in  the  case  of  any  of  the  heirs  whose 
consent  to  disentail  (except  the  nearest  heir  for  the 
time)  is  necessary,  declining  to  consent  or  being 
incapable  of  consenting  ) 

(1.)  The  money  value  of  such  heir's  expectancy  shall  be  ascer- 
tained at  the  sight  of  the  Court. 

(2.)  On  ascertainment,  it  is  to  be  paid  into  bank  on  security 
given  on  the  estate. 

Ul  &  12  Viot  c.  86,  §S  1,  2,  8. 


(m)  H  the  petitioner  die  before  the  aathoritj  of  the  Court  la  got  to  reoord 
the  ifiatroment  of  difentail,  the  proceedings  cannot  he  cuvied  out  by  his  npn- 
sentatlvee  |  Bobertwrn,  10th  June,  1864,  2  MT.  1178.       ' 
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(3.)  On  these  things  being  done,  the  Court  may  proceed  as  if 
the  consent  had  been  given,  §  5,  sub-sea  2.] 

1006.  What  is  the  definition  of  the  term  "  heir-apparent" 

tinder  the  Entail  Amendment  Act  t 

The  term  "  heir-apparent"  is  the  heir  who  is  next  in  saoow- 
sion  to  the  heir  in  possession,  and  whose  right  of  suooesnon,  if  he 
survive,  must  take  effect' 

1007.  Where  an  heir  in  possession  under  an  old  entail  has, 

by  marriage-contract^  settled  the  estate  on  the  isBoe 
of  the  marriage;  When  may  the  estate  be  disentailed! 

It  is  not  competent  for  the  heir  in  possession  to  apply  for  dis^ 
entail  until  there  shall  have  been  bom  a  child  of  the  mairiaga, 
capable  of  taking  the  estate  in  terms  of  the  contract^  and  who,  bj 
himself  or  his  guardian,  shall  consent  to  such  diftentai] ;  or  until 
the  marriage  shall  be  dissolved  without  such  child  being  boiHi 
unless  the  trustees  named  in  the  contract  shall  concur  in  the  ^pli- 
cation.' [The  1875  Act,  §  5,  sub-sec.  3,  specially  provides  that 
nothing  therein  contained  is  to  affect  §  8  of  the  Rutherfuid  Act] 

1008.  What  is  the  effect  of  the  recorded  instrument  of  dis- 

entail t 

(1.)  It  absolutely  frees  and  disencumbers  the  entailed  estate 
and  the  heirs  of  entail  of  all  the  prohibitions,  restrictions,  and 
clauses  irritant  and  resolutive,  and  entitles  the  heir  in  possesdoa 
to  alter  the  course  of  succession,  and  to  dispone  or  burden  the 
estate  onerously  or  gratuitously,  and  do  any  other  act  competent 
to  a  fee-simple  proprietor. 

(2.)  It  saves  the  effect  of  burdens  and  encumbrances,  rights 
and  interests,  held  by  third  parties  affecting  the  fee  or  rents,  or 
the  heir  in  possession,  or  his  successors,  other  than  the  rights  and 
interests  of  the  heirs-substitute  of  entail  in  or  through  the  tailzie.' 

1009.  An  instrument  of  disentail  was  duly  expede  and 

recorded  by  the  heir  in  possession,  and  after  his  death 
the  estate  was  claimed  by  his  heirat-law  and  by  the 
next  substitute  under  the  entail ;  To  whom  does  the 
estate  belong  1 

Ml  &  12  Viot  c.  36,  §  52.  '  Ibid,  §  8.  *  ibid.  {  82. 
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The  estate  belongs  to  the  next  substitute;  because  although 
the  heir  in  possession,  after  recording  the  instrument  of  disentail, 
is  entitled  to  alter  the  course  of  succession,  the  registration  of  the 
instrument  does  not  per  ae  haye  that  effect  The  order  of  succes- 
sion must  be  altered  by  a  new  conveyance,  otherwise  the  estate 
will  devolve  in  simple  destination  upon  the  substitutes  prescribed 
by  the  entaiL(n) 

1010.  How  may  a  creditor  in  an  entailer's  debt  protect  him- 

self against  the  effect  of  disentail  t 

He  may  protect  himself  by  inhibition;  and  if  he  use  that 
diligence  within  a  year  after  the  registration  of  the  instrument  of 
disentail  in  the  Register  of  Tailzies,  no  debt  or  charge  on  the 
estate,  which  would  not  have  competed  with  his  debt  had  the 
disentail  not  been  recorded,  can  compete  with  it  by  reason  of  the 
recording  of  the  instrument  of  disentail^ 

1011.  Is  it  necessary  that  the  title  of  an  heir  executing  and 

recording  a  disentail  should  be  complete  ? 

The  Entail  Amendment  Act  provides  that  all  proceedings  under 
the  Act  may  be  taken  although  the  entail  is  not  recorded,  or  the 
heir  infeft.'  But  when  the  heir  in  possession  is  in  apparency,  the 
disentail  will  not  have  complete  effect  unless  validated  by  his  sub- 
sequent infeftment* 

[1012.  What  are  the  provisions  of  the  Entail  Amendment 
Act,  1868,  as  to  liferents  of  personal  estate  in  Scot- 
land) « 
(1.)  A  liferent  of  personal  estate  can  only  be  constituted  or 
reserved  by  means  of  a  trust  or  otherwise  in  ^vour  of  a  party  in 
life  at  the  date  of  the  deed. 

(2.)  For  the  purposes  of  the  Act  the  date  of  a  mortis  eauaa  deed 
is  to  be  the  death  of  the  grantor,  and  of  a  marriage-contract  the 
date  of  the  dissolution  of  the  marriage. 

Ml  ft  12  ^ct.  c.  86,  §  7.  '  Dnfrs  Entsi]%  95. 


(n)  This  is  in  temu  of  §  S2,  whloh,  while  it  frees  a&d  leUevee  the  etUte 
and  the  heir  in  pnweiiiinn  of  the  prohiUtiooi^  oonditionB,  fta,  leayei  the  destina- 
tion nnaffeoted  until  such  heir  shall  exerdae  the  power  of  altering  it. 
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(3.)  Trustees  are  to  be  bound  to  deliver  and  convey  absdutdiy 
to  a  party  to  whom  the  liferent  k  given  when  of  full  age,  if  bom 
after  the  date  of  the  deed;  §  17.] 

[1013.  What  are  the  powers  conferred  by  the  last-me&tioiMd 
Act  on  heirs-apparent  ua4x>  provisionB  to  widows  lod 
children  1 

The  heir«pparent^  with  consent  of  the  heir  in  possession,  may 
avail  himself  of  the  provisions  of  the  Aberdeen  Act,  or  of  the 
powers  in  the  entail,  provided  that  such  provisions  shall  not  affoct 
provisions  granted  by  the  heir  in  possession,  and  shall  be  pnA^ 
poned  thereto,  §  6.] 


YU.  CONFIBMATION  OF  EXECUTOBS. 

1014.  What  is  confirmation  1 

Confirmation  is  the  sentence  of  a  Sherifi*,  as  commissary,  aat2io> 
rising  an  executor  (one  or  more)  to  recover  and  administer  the 
moveable  estate  of  a  person  deceased,  for  behoof  of  themaelTei, 
or  of  others  interested.^  [Commissary-courts  are  abolished  by  the 
Sherifi*  Courts  Act,  1876,  §  35,  and  the  jurisdiction  of  each  Con- 
missary-court  ia  transferred  to  the  corresponding  Sheriff-court] 

1016.  What  was  the  quot  of  testaments  f 

The  quot  of  testaments  was  the  twentieth  part  of  the  moveaUe 
estates  of  deceased  persons  falling  to  the  bishop  of  the  diocese,  o& 
granting  confirmations,  before  the  administration  of  such  estates 
was  taken  out  of  the  hands  of  the  Church." 

1016.  In  what  commissariot  must  the  testament  of  the  de- 
funct be  confirmed  ? 

(1)  The  testament  must  be  confirmed  in  the  commissariot 
where  the  defunct  had  his  domicile  at  the  time  of  his  deatL  (2) 
If  the  deceased  was  domiciled  abroad,  confirmation  is  expede  in 
the  commissariot  of  Edinburgh,  as  the  commune /orum,  (3)  If  he 
went  abroad  with  an  intention  to  return,  it  is  expede  in  the  com- 
missariot where  he  last  resided  before  he  left  the  country." 


^Enk.  3,  9,  27.  '/Md8,  9,  28.  >/6mL8,9,  29. 
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1017.  Enumerate  the  different  kinds  of  executors,  in  their 

order  of  preference. 

(1.)  Executors-nominate, 
(2.)  Executors-dative,  in  the  following  order : — 
Istf  The  universal  legatory  or  general  disponee ;  2ndy  the  next 
of  kin  ;(p)  Srcl,  when  the  next  of  kin  do  not  compete  for  the  office, 
their  children  or  other  descendants  are  entitled  to  the  appoint- 
ment; 4^  the  widow;  5^  creditors  of  the  deceased;  6^,  special 
legatees;  and,  7(A,  judicial  factors.^  It  appears  to  be  doubtful 
whether  the  deceased's  father,  mother,  and  brothers  or  sisters 
uterine,  when  entitled,  under  the  3rd,  4th,  and  5th  sections  of  the 
Intestate  Moveable  Succession  Act,  to  participate  in  the  deceased's 
succession,  are  likewise  entitled  to  be  conjoined  in  the  office  of 
executor  with  the  next  of  kin.(r)  If  these  relatives  have  that 
right,  they  would  be  preferred  in  their  order  after  the  widow. 

1018.  What  is  meant  by  a  testament-testamentar,   and   a 

testament-dative  t 

(1)  A  testament-testamentar  is  the  oonfirmatio;i  of  an  execu- 
tor-nominate. It  proceeds  on  the  narrative  of  the  will,  or  other 
deed  of  appointment,  and  ratifies,  approves,  and  confirms  the  nomi- 
nation therein  contained.  (2)  A  testament-dative  is  the  confirma- 
tion of  an  executor  of  a  person  who  has  died  without  naming  one. 
It  is  preceded  by  a  decree-dative,  decerning  the  executor  to  the 
office.* 

1019.  What  is  the  procedure  in  obtaining  confirmation  as 

executor-nominate  1 

The  executor  lodges  with  the  commissary-clerk  an  inventory 
>  Al0ZMider*8  Pima  Com.  Court,  42.  *  Enk.  8,  9,  32. 


(p)  AUyo,  with  the  reprasentatiTes  of  deceased  next  of  kin,  if  any,  who 
soryiTed  the inteetate;  4  Geo.  IV.  c  98, 1 1. 

(r)  Looking  to  the  teims  of  §  1  of  the  18  Vict  c  23,  which  excludes  child- 
ren of  predeceasing  next  of  kin  from  the  office  where  the  surviving  next  of 
kin  dalm  it|  but  gives  them  right  to  it  where  the  surviving  next  of  kin  do 
not  claim  it,  it  would  rather  appear  that  the  other  parties  referred  to  in  the 
answer  are  not  entitled  to  be  oonjoined  in  the  office. 
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of  the  deoeased's  personal  estate,  giyen  up  on  oatli,(«)  along  with 
the  deed  of  his  appomtment,(<)  and  on  these  being  recorded  in  the 
Commissary-court  books  he  obtains,  as  a  matter  of  course,  a  testa- 
ment-testamentar.(u)  [These  proceedings  are  now  in  the  Sheriff- 
court    In  Edinbur]^  there  is  still  a  separate  Gommissaiy-ofiBoe.] 

1020.  What  is  the  procedure  in  obtaining  confirmation  as 
ezecutor-datiye  qtia  next  of  kin  1 

(1)  The  applicant  for  the  office  of  executor  presents  a  petition 
to  the  Commissary,  setting  forth  the  date  and  place  of  the  de- 
funct's death,  and  his  domicile ;  and  the  relationship  or  other  title 
of  the  applicant ;  and  praying  for  the  appointment  in  the  character 
claimed.  (2)  The  petition  is  intimated  by  the  commissary-clerk, 
by  affixing  a  copy  on  the  door  of  the  Commissary  Court-hoa8^(v) 
and  on  the  walls  of  the  office  of  the  commissary-clerk,  and  by  the 
keeper  of  the  Record  of  Edictal  Citations,  by  inserting  in  a  book 
kept  for  the  purpose  an  abstract  of  the  petition,  and  publishing  it 
along  with  the  Abstract  of  Petitions  for  Service. (y)  (3)  After 
receiving  from  the  keeper  of  the  Becord  of  Edictal  Citations  a 
certified  copy  of  the  abstract,  the  commissary-clerk  certifies  on  tbe 
petition  that  it  has  been  intimated,  and  published,  («)  and,  an  the 
expiration  of  nine  days  after  such  certification,  the  petition  is  called 
in  Court,  and  the  executor  decerned,  the  decree  being  extractable 
on  the  expiration  of  three  days  after  it  has  been  pronounced.     (4) 


(«)  If  any  of  the  pezionB  named  execaton  are  dead  or  have  dedined  to 
act,  this  should  be  stated  in  the  oath,  as  otherwise  they  will  be  indaded  in 
the  confirmation.  Where  parties  decline  to  act,  evidence  of  this  (by  letter 
or  otherwise)  is  generally  required  to  be  produced. 

(t)  And  other  deeds  relating  to  the  succession. 

(u)  If  after  giving  up  the  inventory  other  efFects  are  discovered,  an  addi- 
tional inventory  must  be  exhibited  on  oath ;  48  Geo.  III.  c.  149,  §  88  ;  and 
an  eik  to  the  testament,  if  required,  is  thereupon  granted. 

(x)  "  Or  in  some  conspicuous  place  of  the  Court,  and  of  the  office  of  the 
commissary-clerk.  '* 

(y)  The  particulars  to  be  entered  in  the  Abstract  are  transmitted  by  the 
commissary-clerk  to  the  keeper  of  the  Record  of  Edictal  Gitationa. 

(s)  "  Where  a  second  petition  for  confirmation  is  presented  in  reference 
to  the  same  personal  estate,  the  commissaiy  shall  direct  intimation  of  such 
petition  to  be  made  to  the  party  who  presented  the  first  petition ;  '*  21  ft  22 
Viet.  c.  66,  §  5. 
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After  lodging  an  inrentorj  of  the  personal  estate,  (a)  and  finding 
caution  for  his  acts  and  intromissions,  the  executor  obtains  a 
testament-datiTe.^    [See  addition  to  last  Answer.] 

1021.  What  is  the  procedure  in  expeding  confirmation  as 
executor-ereditor ) 

1.  Where  the  debt  was  due  by  deceased — 

(1.)  Where  the  debt  is  liquid — the  document  of  debt  must  be 
narrated  in  and  produced  wiUi  the  petition ;  and,  besides  the  ordi- 
nary publication,  the  petition  must  be  notified  by  advertisement 
in  the  Edinburgh  Gazette,  and  a  copy  of  the  Gazette  produced  in 
Court  In  the  oath  upon  the  inventory,  the  creditor  is  required, 
by  the  Commissary's  Instructions  of  31st  December,  1823,  to  de- 
pone to  the  verity  of  the  debt,  but  it  has  been  held  that  this  is  not 
indispensable,  as  it  is  not  required  by  4  Geo.  lY.  c.  98.'  In 
other  respects  the  procedure  is  the  same  as  in  the  case  of  confir- 
mation as  executor  qua  next  in  kin.  Unlike  other  confirmations 
the  confiimation  of  an  executor-creditor  may  be  partial,— of  as 
much  of  the  estate  as  will  satisfy  his  debt,  with  expensea 

(2.)  Where  the  debt  is  illiquid, — ^the  creditor  before  presenting 
his  petition,  must  constitute  his  claim  by  decree  in  an  action  of 
constitution  against  the  next  of  kin  of  the  defunct^  the  action 
being  preceded  by  a  charge  to  confirm  within  twenty  days.  (6)  Such 
a  charge,  although  abolished  in  the  case  of  a  constitution  and 
adjudication  against  an  unentered  heir,  appears  still  necessary  in 
the  case  of  a  confirmation  as  executor-creditor. '(6)    The  decree  of 

1  21  ft  22  Vict.  c.  56,  §§  2,  4,  5,  6.            >  Tornbull,  27th   Jane,  1850    (12 
s  Greig,  Ist  March,   1837  (15  S.      D.  1097). 
607).  

(a)  And  deeds,  if  any,  relating  to  the  BQOoession. 

(6)  ThiB  la  under  the  Act  1695,  o.  41,  which  gives  creditors  the  alterna- 
tive of  requiring  the  Procurator-FiBcal  to  confirm  and  assign  to  them.  The 
question  as  to  the  necessity  for  such  a  charge  was  raised  but  not  decided  in 
Tumbnll,  cited,  note  8 ;  but  it  was  held  that  where  the  next  of  kin  do  not 
appear,  and  decree  pssses  in  absence  cognitionu  eauta  without  a  charge,  it 
does  not  jper  te  oonstitute  the  debt  so  as  to  support  a  claim  in  a  sequestra- 
tion, and  opinions  were  expressed  that,  even  where  preceded  by  such  a 
charge,  it  was  merely  the  first  step  of  diligence,  and  that  if  the  party 
obtaining  it  were  appointed  executor-creditor,  he  would  require  thereafter  to 
prove  his  debt  by  proper  vouchers  like  any  other  creditor  claiming  under  the 
diligence. 
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oonfltitation  is  prodaced  with  the  petitioD,  and  in  otiber  nifseti 
the  procedure  is  the  same. 

2.  Where  the  debtor  is  liTing,  and  coiifiniiatioa  is  to  be  a- 
pede  to  a  predeoeasor  of  the  debtor,  to  whom  he  has  gocceedri, 
bat  has  not  confirmed — 

(1.)  Where  the  debtia  liquid, — ^the  petiticm  is  preaented  to  the 
Oommissary  of  the  deceased  predecessor's  domiefle^  and  aim 
that  the  creditor  be  decerned  execntor-datiTe  of  the  predeoeaor 
qua  creditor  of  his  next  of  kin. 

(2.)  Where  the  debt  is  illiquid, — ^the  creditor,  befoce  piflKBt- 
ing  the  petition,  most  constitute  it  against  the  debtor  bj  decna 
of  any  competent  Court^ 


1022.  How  can  other  creditors  obtain  pari  pastu  rights  vith 
the  executor-creditor  confirming  I 

(1)  By  being  conjoined  in  the  office  of  executor-creditor  viA 
the  creditor  confirming;  or  (2)  by  citing  the  executor-creditor  to 
communicate  what  he  may  have  recovered  f  or  (3)  by  sequestnr 
tion  of  the  deceased's  estates  under  the  Bankrupt  Act  withioaefeB 
months  of  his  death,  which  cuts  down  the  confirmation.'(e) 


1028.  A  dies  leaving  a  testament  in  favour  of  B,  and  B 

without  confirmation,  intestate ;  How  does  C,  the  next 
of  kin  of  B,  make  up  a  titlef 

G  must  first  get  himself  decerned  and  confirmed  executor- 
dative  of  B,  including  in  the  inventory  the  amount  or  imttvr 
Htaa  of  the  succession  of  A ;  and  then  obtain  himself  decened 
and  confirmed  executor-dative  of  A,  the  inventoiy  in  this  cue 
containing  the  particulars  of  A's  personal  estate. ^cQ 

1  Alexander's  Ptiot  08.  *  10  ft  20  Viet.  c.  79,  f  lia 

*  A  a,  28th  Feb.  1662.  «  Alexendei^B  Pract  00. 


(c)  A  oredltor  wlshfaig  to  be  decerned  ezecutor,  to  the  ezohiaoB  of  a  prior 
Applicant,  may  present  a  separate  petition  for  this  poipose. 

(d)  The  proceedings  in  these  answers  refer  to  the  case  of  the  party  «u^ 
exeootor  and  uniyersal  legatory  or  residnary  legatee.  In  the  case  of  tf 
executor-nominate  in  tmst,  unless  the  appointment  were  so  conoeiyed  si  to 
giro  the  executor*s  execator  a  title  to  the  office,  either  the  next  of  kin  of  A 
or  the  beneficiaries  in  his  sacoession  would  apply  for  the  office,  or  a  jndidil 
factor  wonld  be  appointed,  who  would  get  himself  discerned  execntordsliva 
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1024.  What  would  have  been  the  procedure  if  B  had  left  a 
testament  in  faTour  of  C 1 

The  procedure  would  have  been  the  same  as  in  the  last  case, 
with  the  exception  that  C,  instead  of  expeding  confirmation  as 
executor-dative  to  B,  would  obtain  a  testament-testamentar.^(tQ 

1020.  Is  it  necessary  to  obtain  probate  for  personal  estate 
situated  in  England,  which  belonged  to  a  person  who 
has  died  domiciled  in  Scotland  ? 

No ;  it  being  enacted  by  the  Confirmation  and  Probate  Act, 
1858,  that  when  any  confirmation  of  executor  of  a  person  who 
shall  be  found  to  have  died  domiciled  in  Scotland,  which  includes, 
besides  the  personal  estate  situated  in  Scotland,  also  personal  estate 
situated  in  England,  shall  be  produced  in  the  principal  Court 
of  Probate  in  England,  and  a  copy  thereof  deported  with  the 
registrar,  together  with  a  certified  copy  of  the  interlocutor  of  the 
Commissary,  finding  that  such  deceased  person  died  domiciled  in 
Scotland,  such  confirmation  shall  be  sealed  with  the  seal  of  the 
Court,  and  returned  to  the  person  producing  it,  and  shall  there- 
after have  the  like  force  and  effect  in  England  as  Probate,  or 
letters  of  administration. '(e)  [A  finding  by  the  Sheriff  that  the 
deceased  died  domiciled  in  Scotland  is  not  now  necessary.  That 
fact  is  to  be  set  forth  in  the  affidavit  to  the  inventory,  and  being 
so  set  forth  is  a  sufficient  warrant  to  the  Sheriff-clerk  to  insert  in 
the  confirmation,  or  to  note  thereon  and  sign,  a  statement  that  the 
deceased  died  domiciled  in  Scotland.  Sheriff  Courts  Act,  1876, 
§41.] 

1026.  Where  personal  estate,  situated  in  Scotland,  which  be- 
longed to  a  person  who  has  died  domiciled  in  England, 
has  been  included  in  the  probate  granted  to  his  exe- 
cutor ;  Is  it  necessary  to  expede  confirmation  for  such 
personal  estate? 

>  Alexander's  Prac.  91.  >  21  &  22  Vict  &  66,  §  12. 


(€)  Penonal  property  situated  in  Ireland  also  may  be  included  in  the 
inv«&toiy,  the  confinnation  in  this  case  being  produced  in  and  sealed  with 
the  seal  of  the  Court  of  Probate  in  Dublin. 

In  aU  oases  the  prc^ity  in  the  different  oonntries  is  stated  separately  in  the 
inventory,  and  duty  is  paid  on  the  aggregate  amount;  21  k  22  Vict  c. 
66,  U  9, 12,  and  18. 

2  I 
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No;  where  the  probate,  or  a  note  or  memonindgin  written 
thereon,  bears  that  the  deceased  died  domiciled  in  KnglanH,  it 
jDAy  be  produced  in  the  Commissary  Ck>urt  of  Edinbiu]^  and  % 
copy  deposited  with  the  commissary-clerk;  and  on  a  certi£eate 
being  written  by  the  clerk  on  the  probate,  of  its  having  been 
produced  and  a  copy  lodged,  the  probate,  being  duly  stamped, 
has  the  same  force  and  effect  in  Scotland  as  confirmation.*  (/} 

1027,  In  what  cases  is  confirmation  nnnecessaiyt 

(1)  To  give  an  active  title  to  the  jus  reUcta  and  ligitim ;  (2/ 
where  the  executor  is  in  possession ;  (3)  where  the  thing  or  deU 
has  been  conveyed  by  special  assignation  by  the  deceased.  Special 
legacies  are  included  under  this  rule.  (4)  Where  the  debtor  is 
willing  to  pay  without  confirmation,  or  has  granted  a  bond  of  cor- 
roboration to  the  next  of  kin.  (5)  Confirmation  is  unnecessary  to 
vest  the  succession  in  the  next  of  kin.  (G)  To  entitle  an  executor 
to  sue  for  a  doubtful  claim,  it  being  sufficient  to  expede  oonfiinuL- 
tion  before  extracting  the  decree.^  {g) 
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1028.  What  is  meant  by  the  terms  "  heir  of  line,"  «« heir  of 
conquest,"  " heirs-portioners,"  "heir-male,"  "heir- 
male  of  the  body,"  and  "  heir-female  "  t 

(1.)  The  term  Jieir  of  line  is  equivalent  to  heir-at-law. (A)  As 
opposed  to  heir  of  conquest,  the  term  heir  of  line  means  the  heir 
who  is  entitled  to  succeed  to  iktfevda  antiqua^  or  heritable  estate 
to  which  the  ancestor  succeeded  as  heir.  HevMmale  of  line  means 
the  heir  male,  excluding  the  heir  of  conquest. 


^21  &  22  Vict.  c.  56,  §  14.  *£nk.  8,  9,  80;  Menzies  Lect.  468(488). 

(/)  Thii  provirion  of  the  Act  indudes  the  letters  of  administntioa  (equi- 
valent to  the  testamentdative),  and  extends  to  Ireland. 

{g)  Where,  however,  the  pnrraer  is  not  an  ezecafcor-nominate  he  most  be 
decerned  executor  in  order  to  give  him  a  title  to  sae. 

It  will  be  ohserred  that,  whether  confirmation  is  reqniiod  or  not^  an  in- 
ventory  of  the  whole  estate  must  be  given  up. 

(A)  Or  heir-genenJ. 
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(2.)  The  heir  of  conquest  is  the  heir  ia/euda  nova — feudal  sub- 
jects acquired  by  purchase  or  gift.(i)  Succession  to  conquest,  as 
contradistinguished  from  succession  to  heritage,  happens  where  a 
middle  broUier  or  sister  dies,  leaving  a  younger  and  an  elder 
brother,  the  younger  brother  taking  Uie  heritage,  and  the  elder 
the  conquest.  [By  the  Conveyancing  Act,  §  37,  it  is  enacted  that 
the  distinction  between  fees  of  heritage  and  conquest  is  abolished  as 
to  all  successions  opening  after  the  Act  (1st  October,  1874),  and  fees 
of  conquest  are  to  descend  to  the  same  persons  as  fees  of  heritage.] 

(3.)  Beirs-portioners  are  females  in  the  same  degree  of  propin- 
quity, who  succeed  to  equal  shares,  pro  indiviso. 

(4.)  Hevr-Tnale  is  the  nearest  male  heir  connected  by  males, 
exclusive  of  females  and  males  connected  by  females. 

(5.)  Heir-imde  of  the  body  is  the  eldest  son,  or  his  descendant, 
being  a  male  connected  by  males. 

(6.)  Heir-female  applies  to  the  heir-at-law,  male  or  female, 
failing  heirs-male.^ 

[1029.  What  are  the  provisions  of  the  Conveyancing  Act, 
1874,  as  to  a  personal  right  to  lands ) 

(1.)  A  personal  right  to  every  estate  in  land  descendible  to 
heirs,  is  to  vest  in  the  heir  entitled  to  succeed  thereto,  without 
service  or  other  procedure,  by  his  survivance  of  the  person  to 
whom  he  is  entitled  to  succeed,  whether  such  person  should  have 
died  before  or  after  the  commencement  of  the  Act,  provided  the 
heir  should  be  alive  at  the  commencement  of  the  Act  Such  personal 
right  is  to  be  of  the  nature  of,  and  transmissible  as  a  personal  right 
to  land,  under  an  unfeudalised  conveyance,  §  9.     See  Ans.  980. 

(2.)  The  title  of  an  heir  to,  or  disponee  of  a  proprietor  having 
such  a  personal  right,  or  of  any  person  acquiring  from  such  heir 
or  disponee,  may  be  completed  as  if  the  person  making  up  a  title 
had  held  a  disposition  from  the  person  last  infeft  to  his  immediate 
successor,  and  a  disposition  and  assignation  from  each  heir  or 
disponee  intervening  in  favour  of  his  immediate  successor.  The 
Act  provides  further  a  form  of  petition,  similar  to  a  petition  for 
service,  applicable  in  such  cases,  §  10,  Schedule  E.] 

1  Ersk.  3|  8,  47,  et  teq.  ;  BeU*8  Prin.  1695 ;  DaflTs  Entails,  15. 

(t)  Subjects,  though  acquired  by  gift  or  couTeyance,  constitute  heritage  if 
the  party  acquiring  them  was  dUoqui  sueeetiurut;  Ersk.  3,  8,  15. 
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1080.  If  lands  are  destined  to  the  heirs-female  of  A*s  body, 
or  to  his  eldest  daughter  or  heir-female;  or  to  his 
eldest  daughter  without  diyision ;  and  A  dies,  leaving 
a  daughter  and  a  grand-daughter  by  an  onlj  son; 
Who  succeeds  1 

(1.)  If  the  destination  were  to  the  heirs-female  of  A's  bodj, 
the  grand-daughter  would  succeed.  \A;) 

(2.)  If  the  destination  were  to  his  eldest  daughter,  or  heir- 
female,  the  grand-daughter  would  succeed.' 

(3.)  If  the  destination  were  to  the  eldest  daughter  ^without 
division  the  daughter  would  succeed.' 

1031.  Lands  are  destined  to  the  heirs-male  of  A's    bodj, 

whom  failing,  to  the  heirs-female  of  his  body ;  and 
A  dies,  leaving  a  grand-daughter  by  his  eldest  son^ 
and  a  grand-daughter  by  his  second  son ;  Who 
succeeds  1(1) 

The  grand-daughter  by  the  eldest  son,  being  the  heur-female 
of  A* 

1032.  Lands  are  conveyed  by  a  stranger  to  A,  whom  failing, 

to  B,  and  his  heirs  whomsoever;  A  succeeded,  and 
died,  leaving  a  son,  B  having  predeceased  him  with- 
out issue.  The  lands  were  claimed  by  A's  son  and 
by  B's  brother ;  To  whom  do  they  belong  ? 

The  lands  belong  to  B's  brother ;  A's  heirs  not  being  called.' 

1033.  Lands  are  destined  to  A,  and  the  heirs-male  of  his 

body,  and  the  heirs  whatsoever  of  the  bodies  of  the 

1  Duff*8  EntailB,  16.  F.C. ;   aff.  26th  Feb.  1812  (5  PUkt. 

•  Lyon,  19th  June,  1789,  5  B.  S.  579). 

668.  «  Enk,  8,  8,  48 ;  BeU*B  Prin.  1699. 

>  Lady  Essex  Ker,  18th  Nov.  1810,  »  £^8^.  8,  8,  44. 


(k)  See  ease  of  Bargeny  (Hope),  H.  of  L.,  27th  March,  1789, 1  Gr.  and  St 
287  ;  reTendng  jadgment  of  Court  of  Session,  11th  July,  1788,  Elchies,  Prov. 
6,  Heirs,  2. 

{l)  There  is  obviously  some  mistake  in  this  question,  and  it  is  not  easy  to 
say  what  it  should  be.  There  can  be  no  doubt  that  in  the  circumstanoes  stated 
the  grand-daughter  by  the  eldest  son  is  entitled  to  succeed ;  bnt  the  diffleolty 
is  to  see  how  any  question  could  arise  out  of  them. 


k. 
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said  hein-inale.  The  eldest  son  succeeded,  and  died, 
leaving  a  brother  and  a  daughter ;  Who  will  succeed  1 

The  daughter ;  as  being  the  heir  whatsoever  of  A's  bodj.^ 

1034.  Lands  are  conveyed  by  A  to  his  son  B  and  his  heirs- 
male,  whom  failing,  to  the  heirs-female  of  the  body 
of  A.  On  BVdeath,  without  issue,  the  lands  were 
claimed  by  his  brother  and  by  A's  daughter;  To 
whom  do  they  belong  1 

To  B's  brother;  as  the  heir-male  general  of  B.' 

1036.  What  is  the  construction  of  a  destination  to  "  A,  my 
oldest  son,  and  his  lawful  children,  in  equal  propor- 
tions 1" 

A  is  sole  fiar,  and  not  merely  a  joint-disponee  with  his 
children.' 

1036.  An  estate  is  destined  to  A,  and  the  heirs-male  of  his 

body,  whom  failing,  to  B,  and  his  lawful  heirs-male, 
whom  failing,  to  the  heirs-female  of  0;  and  a  com- 
petition arises  betwixt  the  younger  brother  of  B  and 
the  daughter  of  C ;  Who  will  be  preferred  f 

The  younger  brother  of  B,  as  being  his  heir-male  general,  will 
be  preferred  to  C's  heir- female ;  the  term  "  lawful  heirs-male  "  not 
being  limited  to  heirs-male  of  the  body.^ 

1037.  An  estate  is  destined  to  A,  and  the  heirs-male  of  his 

body,  whom  failing,  to  the  heirs-female  of  his  body ; 
and  a  competition  arises  between  a  daughter  of  a  son 
and  a  daughter  of  the  granter;(o)  Who  will  be  pre- 
ferred 1 


iLockhMt,  19th  Jan.  1887,  F.C.;         «HAy,  M.    2816,   aff.(ii)|   DoTi 
and  24th  Jan.  1840,  2  D.  877.(8t)  Bntaik,  28. 

•  H»y,  M.  2816. 

s  Edward,  12th  Feb.  1848,  10  D. 
685. 


(m)  BeU'a  Frin.  §  1700. 

<n)  7ih  April,  1789,  3  Fat.  142. 

<o)  TUs  qneftion,  aa  it  itanda,  ia  hardly  Intelligible,  aa  thera  la  aolliing 
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The  daughter  of  a  son  will  exclude  the  daughter  of  the  gnnter, 
as  the  former  is  the  nearest  heir-female  of  A.^ 


1038.  What  is  the  nature  and  object  of  special  and  of  genenl 
service? 

(1.)  Spedal  service  is  a  judicial  proceeding  for  establiahing 
the  heir's  right  to  succeed  to  particular  subjects^  in  which  his 
ancestors  died  feudally  vested,  and  so  entitle  him  to  demand  a 
renewal  of  the  investiture  from  the  superior.  But  it  does  not  take 
the  feudal  right  out  of  the  hcaredUaa  jacens  of  the  ancestor,  and  its 
effect  is  lost  if  the  heir  die  without  having  been  vested  by  sasine 
or  registration.(p)  [It  has  now  the  effect  of  a  disposition  by  the 
person  deceased  in  favour  of  the  heir  who  has  obtained  the  service ; 
Consolidation  Act^  18^8,  §  46.] 

(2.)  General  service  is  used  for  establishing  the  general  char- 
acter of  heir  without  reference  to  any  particular  subjects,  and 
for  connecting  the  heir  with  the  unexecuted  warrants  contained 
in  his  ancestor's  title ;  so  as  to  enable  him,  in  virtue  of  these 
warrants,  to  complete  a  feudal  investiture.  These,  as  well  as  all 
other  personal  rights  to  land,  general  service  effectually  transmits 
to  the  heir,  in  whose  hcereditas  jacens  they  will  remain  after  his 
death,  although  they  should  not  have  been  feudalised  in  his 
person.     It  likewise  carries  aU  heritable  subjects  which  do  not 

1  Duff*8  Entails,  25. 


in  the  statement  of  the  destination  to  show  that  the  grantor's  heirs^  with  ooe 
of  whom  the  competition  is  said  to  arise,  can  have  any  interest  in  the  soooea* 
sion.  Probably  A  is  to  be  nnderstood  as  the  grantor,  and  in  that  case  the 
qoeetion  will  represent  the  point  that  arose  in  the  case  of  Bargeny  («(?f«f 
note  {k%  Ans.  1080).  Here  an  estate  was,  after  some  destinations  which  did  not 
take  effect,  destined  in  favour  of  the  heirs-male  of  the  body,  whom  failiiig,  the 
eldest  heir-female  of  the  body  of  the  maker,  and  the  son  having  died  wxthoot 
male  issue,  the  question  aitse  whether,  under  the  destination  to  hein-femsle 
of  the  body,  the  snooession  devolved  on  the  maker's  grandson  by  his  onm 
daughter,  or  his  great-grandson  by  the  son's  danghter.  The  Court  d 
Session  at  first  found  that  the  destination  carried  the  estate  to  the  grest- 
grandson,  but  afterwards  that  it  carried  it  to  the  grandson.  The  Home  of 
Lords  reversed  this  judgment  on  appeal,  and  confirmed  the  first,  in  fsvoor  d 
the  great-grandson. 

(p)  So  held,  Moreton's  Trs.,  19th  July,  1854, 16  D.  1108. 
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require  for  their  completion  a  registered  title.^r)  [Bj  section  31 
of  the  Conveyancing  Act,  1874,  a  decree  of  general  service  has 
now  the  effect  of  a  general  disposition  mortis  causa  by  the 
proprietor  last  infefb  in  favour  of  the  heir ;  and  such  services  may 
be  used  as  links  in  the  same  way  as  general  dispositiona] 

1039.  What  rights  are  transmitted  ipso  jure  without  service ) 

(1)  Allodial  rights;  (2)  honours  and  dignities;  (3)  unregis- 
tered leases ;(«)  (4)  heirship  moveables  [now  abolished] ;  (5)  A  jus 
crediti  under  a  marriage-contract  ',{f)  (6)  moveables  made  heritable 
destiruUione^ 

1040.  What  was  the  procedure  in  expeding  services  before 

the  Service  of  Heirs  Act  came  into  effect) 
(1.)  The  claimant  obtained  a  brieve  from  Chancery,  directed, 
in  the  case  of  special  service,  to  the  sheriff  of  the  county  where 
the  lands  lay,  or  to  the  Sheriff  of  Edinburgh,(it)  and,  in  the  case 

1  Stair,  3,  5,  25  ;  BeU's  Prin.  1824  *  Erak.  8,  8,  77  ;  BelVs  Prin.  1825  ; 

tt  8eq,;  Dvtffa  Feud.  Con  v.  448.  Menzies  Lect.  750  (792). 

(r)  Formerly  a  special  service  included  a  general  one  in  the  same  char- 
acter, but  this  effect  is  now  limited  to  the  particular  lands,  &C)  10  &  11  Vict, 
c.  47,  §  28. 

(s)  By  the  20  &  21  Vict.  c.  26,  §  8,  it  is  provided  that  '^  it  shaU  be 
eompettnt  to  the  heir  who  shall  have  been  served  by  general  or  special 
service"  to  expede  and  record  a  notarial  instrument  in  the  form  directed, 
which  "  shall  complete  the  title  of  such  heir ; "  but  it  is  not  made  imper- 
ative to  follow  this  couise,  and  by  §  7  the  heir's  title  may  be  made  up  ab 
inkttato  by  writ  of  acknowledgment  from  the  proprietor.  Where  the  heir 
wishes  to  assign  the  lease,  either  absolutely  or  in  security,  he  must,  under 
the  provisions  of  §§  8  and  4,  complete  his  title  in  one  of  these  ways,  but  in 
other  respects  the  law  is  not  changed  by  the  Act  in  question,  and  there 
seems  no  reason  to  doubt  that  for  the  mere  transmission  of  the  right  a 
registered  as  well  as  an  unregistered  lease  vests  in  the  heir  ab  inUatato  without 
service. 

(0  So  found,  Ogilvy,  16th  Dec  1817,  F.C.;  but  if  the  obligation  in  the 
contract  has  been  implemented  by  the  stipulated  sum  being  laid  out  by  the 
father,  the  children  cease  to  be  creditors,  and  must  take  up  the  provision  by 
service.  In  the  same  way  the  jua  eredUi  under  a  trust-deed  vests  without 
service,  and  the  party  in  right  of  it  may  proceed  at  once  against  the  trustees 
to  compel  them  to  denude ;  Gordon's  Trs.,  4th  Dec.  1821,  1  S.  185.  A 
bond  payable  to  A,  whom  failing,  to  B,  passes  to  B  without  service,  but  Uter 
substitutes  require  service  to  instruct  the  failure  of  the  prior  ones ;  Stair,  3,  5, 
6 ;  Enk.  8,  8,  78. 

(k)  This  fonn,  which  was  substituted  for  that  of  service  before  the  Maoers, 
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of  general  serrioe,  to  anj  Judge  Ordinary,  to  try  the 
the  claimant's  title  by  an  inquest  or  jury.  (2)  Hie  brwre 
executed  edictally  at  the  market-cross  of  the  head  burgh  of  the 
jurisdiction  within  which  the  sendee  was  to  be  expede.  (3)  The 
service  proceeded  on  a  claim,  in  which  the  party  answered  (x) 
the  different  heads  of  the  brieve  (see  Ans.  1041  imd  1042),  and 
adduced  the  necessary  proof  to  the  jury.  (4)  The  jury  pronotinoed 
a  verdict  finding  the  claim  proved.  (5)  Tbe  service  and  brieve 
were  retoured(y)  to  Chancery,  and  an  extract-retour  given  out, 
which  was  the  heir's  evidence  of  the  service.^ 

1041.  What  were  the  heads  of  the  brieve  in  special  service  t 

(1)  The  death  of  the  ancestor  at  the  faith  and  peace  of  the 
sovereign;  (2)  the  propinquity  of  the  claimant;  (3)  the  daun- 
ant's  lawful  age ;  (4)  the  extent  and  valuation  of  the  land ;  (5) 
the  superior;  (6)  the  tenure  and  reddendo;  (7)  the  person  in 
whose  hands  the  lands  have  been  since  the  death  of  the  ancestor.^ 

1042.  What  were  the  heads  of  the  brieve  in  general  ser- 

vice ](») 

(1)  The  death  of  the  ancestor  at  the  faith  and  peace  of  the 
sovereign;  (2)  the  claimant's  propinquity;  and  (3)  his  lawful 
age.'(a) 

1  Ersk.    3,   8,    67  ;    Duff's   Feud  »  Ewk.  8.  8,  67  ;  Bell's  Prin.  1828. 

Cony.  465  et  »eq,  *  Bell's  Prin.  1849. 


was  competent  only  where  the  lands  lay  in  different  counties ;  1  &  2  GSea  IV. 
c.  88,  §  11.  The  proceedings  were  regulated  by  A.  S.,  26th  Feb.  1824.  The 
Court  for  the  service  was  hdd  in  the  Court-room  of  one  of  the  DividoDS  of  tiie 
Court  of  Senion,  and  a  W.S.  officiated  as  derk ;  A.  S.  §  8. 

(z)  Or  rather  set  forth  the  grounds  on  and  the  lands  in  which  he  claimed  to 
be  served  heir  under  the  different  heads  of  the  brieve.  It  vras  the  inquest 
who  answered  the  inquiries  contained  in  the  brieve. 

{y)  If  the  verdict  was  negative  to  the  claim,  no  retonr  was  made. 

(2)  The  terms  of  the  brieve  never  varied,  except  as  to  the  degree  of  relation- 
ehip  and  the  character  in  which  the  heir  was  to  be  served,  but  in  general 
services  the  last  four  heads  of  the  brieve  were  not  answered. 

(a)  It  was  assumed  that  the  ancestor  died  at  the  faith  and  peace  of  the 
Sovereign,  and  the  question  as  to  the  heir  being  of  lawful  age  was  alwajs 
answered  in  the  a£3nnative,  this  being,  after  the  abolition  of  ward-boldiqg,  a 
point  of  no  Importance. 
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IMS.  What  now  is  the  procedure  in  expeding  a  special  serrioe  t 

(1.)  A  petition  for  the  claimant (6)  is  presented  to  the  Sheriff 
of  Chancery,  or  to  the  sheriff  of  the  county  where  the  lands  lie, 
setting  forth,  Ist,  the  death  of  the  ancestor;  2ne7,  the  date  of  his 
death ;  3rd,  the  description  of  or  (under  the  Titles  Act^)  a  refer- 
ence to  the  subjects ;  4^,  the  ancestor's  title ;  and  5th,  the 
claimant's  propinquity,  and,  in  the  case  of  service  as  heir  of  pro- 
vision, the  deed  tmder  which  the  ckimant  has  right. 

(2.)  The  petition  is  published  edictaUy  in  Edinburgh  and  in 
the  county. 

(3.)  The  ancestor's  death  and  the  claimant's  propinquity  are 
proved ;  the  evidence  being  either  led  before  the  sheriff,  or  taken 
by  a  magistrate  of  any  city  or  burgh,((/)  or  by  a  special  commis- 
sioner. («) 

(4.)  Decree  of  service  is  pronounced  by  the  sheriff. 

(5.)  The  proceedings  are  transmitted  to  Chancery,  and  an 
extract-decree  is  thence  issued,  which  is  the  legal  evidence  of 
the  service.  [The  proceedings  are  now  under  the  Consolidation 
Act,  1868,  §  27  et  seq.] 

1044.  Before  what  judge  may  a  general  service  be  expede, 
and  what  particulars  does  the  petition  set  forth  % 

General  service  may  be  expede  before  the  Sheriff  of  Chancery 
or  the  sheriff  of  the  county  of  the  deceased's  domicile.  The  peti- 
tion sets  forth  (1)  the  death  of  the  ancestor;  (2)  the  date  of 
death ;  (3)  the  ancestor's  domicile,  or,  if  the  ancestor  died  upwards 
of  forty  years  before  the  date  of  presenting  the  petition,  and  the 
domicile  is  unknown,  that  the  petitioner  is  unable  to  prove  the 
domicile ;  and  (4)  the  propinquity  of  the  claimant.'  [Consolidation 
Act,  §  27  et  9eq,] 

1  21  &  22  Vict  c.  76.  §  15.(c)  »  10  A  11  Vict,  c  47,  ^  3,  4 ;  21  & 

MO  &  11  Vict  c.  47,  §  3  et  nq.  22  Vict.  o.  76,  g  80. 

(b)  Signed  by  him  or  a  mandAtoiy  specially  authorised. 

(e)  This  section  is  tepealed  by  §  84  of  the  28  &  24  Vict  o.  143. 

(d)  '^By  the  proYost  or  any  of  the  bailies  of  any  dty  or  rojfol  bargh.** 

{e)  No  OTidence  can  be  led  till  the  indueia  have  expired,  which,  where  the 
deoeMed  died  in  Soofland,  are  fifteen  days  after  the  latest  date  of  pablieation, 
or  where  publication  is  to  be  made  in,  or  the  petition  is  presented  to  the  Sheriff 
of,  Orkney  or  Sh^^and,  or  where  the  deceased  died  abroad,  thirty  days ;  10  & 
11  Vict  c.  47,  §  10. 
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1045.  What  must  be  proved  in  special  service  t 

(1)  The  death  of  the  ancestor;  (2)  the  date  of  death;  (3)  that 
the  ancestor  was  infeft;  (4)  the  chdmant's  propinquity. 

1046.  What  must  be  proved  in  general  service  t 

(1)  The  death ;  (2)  the  date  of  death ;  (3)  the  ancestor's  domi- 
cile ;  (4)  the  propinquity.  The  Titles  Act  provides  that  if  tk 
deceased  died  upwards  of  forty  years  [now  ten  years,  OonaoIidatioD 
Act,  §  34]  prior  to  the  date  of  presenting  the  petition,  it  shall  not 
be  necessary  to  state  or  prove  the  deceased's  domicile,  hat  that 
it  shall  be  sufficient  to  state  in  the  petition,  and,  if  required,  to 
make  oath  that  the  petitioner  is  unable  to  prove  the  domicile.* 

1047.  In  what  case  is  it  necessary  to  expede  service  in  the 

Sheriff-Court  of  Chancery ) 

(1)  In  special  services,  where  the  lands  lie  in  different  coonties. 
(2)  In  general  services,  where  the  deceased's  domicile  was  furth  of 
Scotland,'  or  cannot  be  proved.'    [Consolidation  Act,  g  28  and  U] 

1048.  Where  a  claimant  in  a  disputed  succession  vishes 

the  case  disposed  of  by  jury  trial,  how  does  he  pro- 
ceedl 

Before  the  proof  is  begun  to  be  taken  by  the  sherifi^  the 
claimant  presents  a  note  of  advocation  to  the  Court  of  Session, 
praying  the  Court  to  advocate  the  proceedings,  in  order  that  the 
case  may  be  tried  by  a  jury ;  the  subsequent  procedure  being  the 
same  as  on  notes  of  advocation  presented  with  a  view  to  jury  trial 
against  judgments  of  the  Sheriff-court&^(/)  [Consolidation  Act, 
§41.] 

1049.  Where  a  person,  not  the  lawful  heir,  has  obtained 

inf efbment  in  virtue  of  a  service  of  precept  of  dart 
constat,  may  the  true  heir  serve  1 

(1.)  If  the  service  on  which  the  infeftment  has  passed  is  in 
the  proper  character,  though  otherwise  objectionable,  the  true 

1  21  k  22  Vict,  c  76,  §  30.  »  21  &  22  Vict  c.  76,  §  80. 

«  10  k  11  Vict.  •.  47,  §  8.  MO  &  11  Vict  c.  47,  §  17- 


(/)  This  eoaiw  may  be  taken  also  by  any  penon  competently  appeario^ 
(S  16)  to  oppose  any  petition  of  aervice. 
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heir  is  excluded  from  serying  in  special  until  reduction  of  the 
infeftment ;  as  such  service  is  incompetent  when  the  fee  is  full.^ 

(2.)  It  has  been  held  that  he  may  serve  heir  in  general,  to  give 
him  a  title  to  reduce  f  but  it  has  been  subsequently  found  that 
the  second  service  carries  nothing,  and  that  it  is  not  necessary  for 
the  pursuer  of  a  reduction  of  a  general  service  to  expede  a  general 
service  in  his  own  favour.'(^) 

(3.)  Infeftment  on  a  precept  of  clare  consUU  not  proceeding  on 
service  appears  to  be  insufficient  to  exclude  service  in  special,  as 
the  investiture  is  the  mere  act  of  the  superior.^ 

1050.  Bj  a  delivered  deed  A  disponed  to  himself,  whom  fail- 
ing, to  B,  whom  failing,  to  A's  heirs-male.  On  the 
death  of  A  (B  having  predeceased  him),  his  heir- 
male  expede  service  as  ''  nearest  and  lawful  heir-male 
in  general  of  A,"  and  took  infeftment  on  the  deed ; 
Was  his  title  valid  1    State  the  reason. 

No;  because  the  service  ought  to  have  been  as  heir-male  of 
provision ;  a  service  as  heir-male  simply  not  proving  that  B  had 
faUed.»(A) 

1061.  Under  a  destination  to  A  and  heirs-male  of  his  body. 
Would  service  by  his  eldest  son  be  valid  if  it  were 
expede  as  "  nearest  and  lawful  heir  of  line  of  A ;"  or 
as  '*  nearest  and  lawful  heir  of  line  of  A,  his/cUher"  t 

(1.)  Service  as  ''  nearest  and  lawful  heir  of  line  of  A''  is  inept ; 
because  it  does  not  prove  that  the  heir  is  an  heir-male  of  the  body 

^  Cuimizigham,    27th    Feb.    1812,  *  Wilson,  11th  Feb.  1851,  IS  D. 

F.C.  ;  BeU's  Prin.  1830  and  1840  i      686. 
Duff *B  Fend.  Conv.  445.  *  M'Callum,  M.  16185 ;  Bell's  Prin. 

•  Macara,  15th  Feb.  1848,  10  D.      1840. 
707.  "  Erak.  3, 8, 74  ;  Doff 'a  Fend.  Conv. 

471. 


iff)  A  party  may  pnrsne  a  redaction  of  adverse  titles  at  least  where  his  pro- 
pinquity  is  admitted ;  Butherford,  12th  Not.  1830,  9  S.  3  ;  Tonng,  16th  Jan. 
1844,  6  D.  870.    See  also  Paterson's  Tn.,  Ist  Deo.  1854, 17  D.  117. 

{h)  The  object  of  a  service  is  not  to  prove  facts,  bnt  to  take  a  right,  thongh 
for  this  purpose  it  is  necessary  to  prove  certain  facts.  The  service  here  should 
have  been  as  heir  of  provision,  because  it  was  only  under  the  special  deed  that 
the  heir  had  right  to  the  succession. 
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of  A.^  (2)  But  service  of  the  eldest  son  as  "nesrest  and  lavfol 
heir  of  line  of  A,  Aw  foiher^  has  heen  sustained;  heciOBe  tlK 
service  proved  not  only  the  heii^s  universal  right,  but  that  he  vis 
heir-male  of  the  body  of  A.' 

1052.  Where  one  is  erroneously  served  heir  of  proTiaoD 
instead  of  heir  of  line,  Will  that  invalidate  tfae 
service t 
No ;  provided  the  decree  of  service  contain  evidence  tliat  tk 
party  possesses  both  characters.'    [See  also  Ana.  1087.] 

1063.  Is  it  necessary,  in  a  general  service  as  heir  of  p 

vision,  to  specify  the  particular  deed  of  provisioal 
Formerly  such  a  specification  was  nnnecessaiy,^  but  it  is  sot 
indispensable.'     [Consolidation  Act^  §  29.] 

1064.  A,  by  a  delivered  deed,  but  under  reservation  of  Us 

liferent^   disponed  to  B,   whom   failing,  to  G.  B 

predeceased  A.     How  does  C  make  up  his  title  t 

C  will  serve  as  heir  of  provision  in  general  to  B  \  and  beug 

thus  in  right  of  the  unrecorded  conveyance  by  A  he  will  1*^ 

feudally  vested  by  infeftment  on  the  transmitted  precept,  or  [bj 

notarial  instrument^  Consolidation  Act^  Schedule  (J).] 

1066.  A,  infeft,  dispones  to  the  heirs  of  his  body,  whos 

fedling,  to  B,  whom  failing,  to  C,  whom  failing,  to  D 

B  serves  as  heir  of  provision  in  general  to  A,  aw 

possesses  on  the  personal  title;    C  succeeds  v^ 

possesses  on  apparency ;  On  the  death  of  C,  hov  ^ 

D  make  up  his  title  f 

[Before  the  Conveyancing  Act,  D,  passing  over  C,  would  serw 

as  heir  of  provision  in  general  to  B,  and  take  infeftment  on  ^ 

transmitted  precept,  or  expede  a  notarial  instrument.    Since  tk 

Conveyancing  Act^  he  can  either  adopt  that  course  or  avail  himseu 

of  the  personal  right  vested  in  C,  and  connect  himself  with  C  by 

petition  in  the  form  of  Schedule  E  of  that  Act^  and  r^tntio&. 

with  warrant,  of  the  decree  to  follow  thereoa]  

1  Edgar,  M.  14016  ;  2  Bo«i  L.a  >  BeU,  M.  liOie  ;  a  B<«i  I^^- 

622.  649. 

*Haldane,M.  14443;  2Ro88,L.C.  ^Hay,  M.  14369;  2  Boi^  hC 

664.  668. 

MO  ft  11  Vict  CL  47,14. 
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1056.  By  mortis  causa  settlemeni,  which  remained  iindeliyered 
till  the  granter's  death,  lands  are  disponed  to  A,  B, 
and  0,  BuocessiYelyy  and  the  heirs  of  their  bodies ;  A 
and  B  predeceased  the  granter  without  issue ;  How 
is  0  to  make  up  his  title  1 

It  is  still  unsettled  whether,  in  this  case,  0  is  a  conditional 
institute  or  a  substitute.  If  he  possesses  the  former  character,  he 
may  be  feudally  vested  by  infef tment  on  or  registration  of  the 
deed,  without  service ;  but  if  he  is  a  substitute,  he  must  first  serve 
as  heir  of  provision  in  general  to  A,  the  institute.  Until  the 
question  is  authoritatively  determined,  it  will  therefore  be  prudent 
to  expede  an  alternative  title,  (1)  as  conditional  institute,  by  direct 
infef  tment  or  registration;  and  (2)  as  substitute,  by  service  as 
heir  of  provision  in  general  to  A,  and  infeftment  or  [notarial 
instrument,  Consolidation  Act,  Schedule  (J)].(Q^ 

^  ColquhoTin,  8th  July,  1881,  9  S.      18th  Aug.  1848,  2  Bell's  App.  195  ; 
911 ;  2  Ross,  L.C.  57  ;  Fogo,  25th      2  Ross,  L.C.  86. 
Feb.  1840,  2  D.  651;  (it)  H.  of  L., 


(k)  See  opinions  of  judges,  under  remit,  from  H.  of  L.,  11th  March,  1842, 
4  D.  1068.    See  also  Dennistoun,  5th  Feb.  1824,  2  S.  678. 

(0  With  the  cases  of  Gordon  of  Carleton,  M.  14866 ;  Peacock,  22nd  June, 
1826,  4  S.  742,  and  Colquhoun  and  Fogo,  here  cited,  standing  on  the  books, 
it  is  impossible  to  say  with  certainty  what  is  C*s  character,  and  consequently 
how  the  title  should  be  made  up  in  the  case  here  put.  The  course  laid 
down,  or  rather  perhaps  suggested,  in  Colquhoun,  of  a  declarator  to  proTe 
the  party's  right  as  conditional  institute,  may  be  laid  out  of  view,  the  judges 
having  all  concurred  in  opinion  (in  Fogo)  that  it  is  unnecessaiy.  Such  a 
decree  cannot  have  the  effect  of  vesting  any  right  which  had  not  previously 
vested.  The  judgment  in  Fogo  having  been  carried  by  appeal  to  ihe  House 
of  Lords,  was  remitted  for  the  opinion  of  the  whole  Court  on  certain  questions, 
and  in  conformity  with  the  opinions  so  given,  and  which  are  reported  11th 
March,  1842,  4  J>,  1068,  the  case  was  disposed  of  in  the  Court  of  Appeal 
The  judgment  and  opinions  now  referred  to  suggested  a  mode  of  ni^yfay 
up  titles  in  such  cases  which  obviated  the  difficulty  arising  from  the 
ancertaanty  of  the  law  applicable  to  them,  and  may  be  adapted  to  the  case 
supposed.  In  Fogo  the  heir  or  substitute  who  first  succeeded  made  up  her 
tltle^  proceeding  on  the  assumption  that  the  right  had  vested  in  the  nanUnoHm 
institute  or  disponee,  to  whom  she  accordingly  served  heir  of  provision 
in  general,  and  holding  that  she  had  thereby  acquired  right  to  the  open 
procuratory,  expede  a  charter  of  resignation,  and  took  infeftment  thereon. 
The  judges  d  the  Court  of  Session  held  unanimously  that  she  had  thus  made 
up  a  valid  feudal  title,  because,  if  she  was  a  substitute,  her  service  carried 
right  to  the  procuratory,  while,  if  she  was  conditional  institnte^  she  had 
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[See  the  opinion  of  the  Conrt|  delivered  by  Lord  Preaden: 
Inglis,  in  Hutchison,  11  M<P.  229.  <<The  Court  are  of  opiskn 
that  when  a  person  by  mortis  causa  oonveyance  in  the  ordisarr 
form  dispones  to  the  heirs  of  his  body,  or  the  heirs-male  of  b 
body,  whom  failing  to  a  person  named,  the  person  so  named  (there 
being  no  heirs  of  his  body  then  existing)  is  conditional  institate. 
and  if  no  heirs  of  the  body  of  the  granter  come  into  existence,  or 
existing  predecease  him,  the  condition  is  purified,  and  the  pemo 
named  is,  on  the  death  of  the  granter,  without  qualification  or  oqd- 
dition,  disponee,  and  as  such  is  entitled  to  use  the  executorj  cUnsts 
of  the  disposition  for  the  purpose  of  feudalising  his  right  as  dispone 
without  service  or  declarator."] 

1057.  Under  the  above  destination,  how  is  C  to  make  up  his 
title  if  A  predeceased,  but  B  survived,  the  gnnter 
without  making  up  any  title  f 

He  should  complete  an  alternative  title  : 

(1)  On  the  assumption  that  B  was  conditional  institute,  G  ^ 
serve  to  him  as  heir  of  provision  in  general ;  and  (2)  on  tli*> 
assumption  that  the  personal  right  had  vested  in  A,  and  that  B 

right  to  it,  and  wu  entitled  to  nae  it  without  any  gervioe.  In  oonfonm? 
with  the  view  that  had  thus  been  adopted  and  aancticned  in  Togo,  tk 
practice  waa,  to  expede  a  seirice  to  the  institote  or  dbponee,  and  in  tke 
eaaine  or  charter  to  set  forth  that  the  party  in  whose  favour  it  was  had  rig^ 
to  the  precept  or  procuratory,  either  by  virtoe  of  the  service  or  as  conditiaok 
institute  or  disponee.  The  principle  on  which  the  practice  now  ezpltfB^ 
proceeded,  and  which  forms  a  combination  of  the  two  modes  proposed  in  the 
answer,  is  equally  applicable  to  the  present  system  of  titlesL  In  the  cue 
supposed,  C  i^ould  either  (1)  serve  as  heir  of  provision  in  geoeral  to  A,  iftf 
which  he  hss,  in  one  way  or  other,  undoubted  right  to  the  dispoeitioD,  u^ 
should  then  expede  a  notarial  instrument  in  the  form  of  Schedule  K,  v^ 
record  the  conveyance,  with  a  warrant  of  registration  thereon,  along  with  tbe 
notarial  instrument,  in  the  Begirter  of  Sasines.  Supposing  him  to  be  s  nt^ 
atitute,  this  is  the  appropriate  mode  of  completing  his  title,  and  if ,  os  tk 
other  handy  he  is  a  conditional  institute,  the  registration  of  the  ctmrtjua 
with  the  warrant  is  sufficient,  and  all  the  rest  is  superflnooa,  hut  hsnnl* 
Or,  (2)  if  C  prefers  making  up  a  title  by  resignation,  he  should  fixvt  Mm 
heir  as  before,  and  then  get  a  writ  of  resignation,  in  which  it  will  be  set  ftf^k 
that  he  has  right  to  the  clause  of  resignation,  either  as  conditional  institote  tf 
by  virtue  of  his  aervioe. 

The  course  suggested  in  the  answer  is  correct,  but  it  seems  better,  H 
possible,  to  avoid  making  up  double  titles,  unless  to  prevent  intricsey  or 
confusion  in  the  deeds.    See  irrfra,  Ana.  1086,  and  notea  (n)  and  (o). 
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was  a  substitute,  C,  passing  over  B,  will  serve  as  heir  of  provision 
in  general  to  A ;  the  title  in  each  case  being  feudally  completed 
by  sasine  or  notarial  instrument,  (m)  [See  as  to  alternative  method 
since  the  Conveyancing  Act,  Ans.  1055.] 

1068.  By  mortis  causa  settlement,  which  remained  unde- 
livered till  the  grantor's  death,  A,  infeft,  disponed 
'to  the  heirs  of  his  body,  whom  failing,  to  B,  whom 
failing,  to  C.  A  having  died  without  issue,  and  B 
having  survived  him  without  making  up  any  title ; 
How  will  C  proceed  on  the  death  of  B  ? 

C  will  pass  over  B  and  serve  as  heir  of  provision  in  general  to 
A,  in  whom  it  may  be  held  that  the  fee  remains ;  on  the  principle 
that  the  destination  is  the  same  in  effect  as  if  A  had  first 
instituted  himself.^  On  the  other  hand,  it  may  be  held  that  B 
was  conditional  institute ;  in  which  view,  C  ought  to  make  up  an 
alternative  title  by  service  as  heir  of  provision  in  general  to  B, 
as  well  as  by  service  to  A'(n)  [See  Ans.  1055  and  addition  to 
Ans.  1056.] 

1  Cra.    of    Carleton,    M.    14366  ;  ^  Fogo,  supra, 

Mendee  Lect  752  (795). 

(m)  The  ftlteniative  mode  of  completing  the  title  would  meet  the  case, 
but  there  seems  to  be  no  necessity  for  making  up  a  double  title,  as  C,  after 
being  served  heir  to  A  and  B,  might  proceed  in  either  of  the  ways  proposed, 
(gupra,  note  (Z)),  setting  forth  his  right  to  the  disposition,  either  as  conditional 
institute  or  by  virtue  of  the  two  serrices,  or  one  or  other  of  them. 

One  practical  inconvenience  may  arise  in  applying  the  principle  of 
conditSonid  institution,  which  would  be  avoided  if  the  right  were  held  to 
vest  in  the  disponee,  without  reference  to  survivance — viz.,  that  where'  there 
are  several  parties  named  prior,  in  order,  to  the  person  making  up  his  title, 
a  mistake  as  to  the  order  and  dates  of  their  deaths  might  produpe  a  fatal 
error  in  the  completion  of  the  title.  It  is  only  in  such  cases  as  are  here 
referred  to  that  any  difficulty  seems  to  arise  in  the  practical  application  of  the 
course  suggested  [nepra,  note  (I)),  as  deduced  from  Fogo,  and  the  only  way 
of  obviating  it  and  making  the  title  secure  appears  to  be  to  serve  heir  to  each 
of  the  parties  who  are  previously  called  under  the  deed,  and  so  take  up  any 
right  that  may  have  vested  in  any  of  them. 

(n)  The  first  mode  suggested  in  this  answer  seems  to  be  the  correct  one. 
If  A  had  left  heirs  of  his  body,  service  would  have  been  requisite  in  their 
case,  and  it  seems  to  be  equally  necessary  in  the  case  of  B  (nipra,  Ans. 
1055).  If,  however,  it  is  thought  necessary  to  fortify  C*s  title  by  taking  up 
any  supposed  right  that  may  have  been  in  B,  it  would  still,  it  is  though^  be 
sufficient  to  make  up  one  title  as  suggested,  nipro,  notes  (Q  and  (m). 
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1059.  A,  infefl,  disponed  to  B,  who,  by  a  delivered  deed, 

disponed  to  himself  and  the  heirs  of  his  body,  whom 
failing,  to  0.  B  having  died  without  issae,  and 
without  completing  a  title  under  the  oonveyaDos  bj 
himself,  C  completed  a  title  under  it^  by  genenl 
service  to  him  and  notarial  instrument ;  Specify  the 
writ  narrated,  and  those  deduced  in  the  instnunent 
assuming  that  B  was  infeft^  and  assuming  that  he  wa^ 
not  infeft  on  A's  disposition  to  him. 

(1.)  If  B  had  been  infeft  on  A's  disposition  to  him,  tk 
notarial  instrument  expede  by  C  would  narrate  the  di8positio& 
by  B,  and  deduce  C's  service. 

(2.)  If  B  had  not  been  infeft  on  A's  disposition,  the  isstn- 
ment  would  narrate  the  disposition  by  A  to  B,  and  deduce,  Isi^^ 
disposition  by  B,  and,  2nd,  O's  service. 

1060.  By  mortis  causa  settlement^  which  remained  undeli- 

vered till  the  granter's  death.  A,  infeft,  disponed  to 
himself  and  the  heirs  of  his  body,  whom  failing  to 
B ;  How  would  B  make  up  a  title  on  the  death  of  A's 
son,  assuming  (1)  that  A's  son  predeceased  his  father; 
or  (2)  survived,  but  died  without  making  up  a  title! 

A,  being  institute,  B  would,  on  either  assumption,  sene  tf 
heir  of  provision  to  A,  the  service  not  being  special  but  genenl; 
because  although  A  was  feudally  vested  when  he  granted  tlie 
disposition,  the  right  to  the  unexecuted  warrants  contained  in 
it  is  per8onal.(p)  [See  Ans.  1055  as  to  altematiTe  method  since 
the  Conveyancing  Act,  if  A's  son  survived.] 

1061.  By  mortis  causa  settlement,  reserving  the  gnnter's 

liferent,  lands  are  disponed  to  the  heirs-male  of  -^ 
and  a  series  of  substitutea  On  the  grantor's  death, 
How  does  B,  the  heir-male  of  A,  make  up  his  title) 

B  will  expede  service  to  A,  as  heir-male(r)  in  general,  and  then 
complete  his  title  by  infeftment  or  notarial  instrument;  or,  it  is 
thought,  he  may  be  feudally  vested  by  direct  registration  of  the  settle 


(p)  Rather  beoaase  the  aetUement  made  a  new  destinatioii,  under  wludi  tbe 
right  remained  personaL 
(r)  Of  pfoviii<m. 
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ment,  the  wamuit  of  registration  bearing  to  be  *'on  behalf  of  B,  the 
nearest  and  lawful  heir-male(r)  of  A."  In  this  case,  however,  ser- 
vice apparently  is  not  indispensable,  as  it  transmits  no  right,  which 
is  the  only  proper  purpose  of  service,  but  is  merely  declaratory  of 
B's  character  as  heir-male  of  A,  a  fact  which  may  be  established  by 
other  evidence.  Nor  is  it  necessary,  if  such  a  service  be  expede, 
that  it  be  "  deduced ''  in  the  sasine  or  notarial  instrument,  a  deduc- 
tion of  titles  being  required  only  in  the  case  of  ^^  heirs,  assignees, 
and  successors  having  right  to  the  said  precepts  by  general  service, 
or  by  disposition  and  assignation,  or  by  adjudication,"  ^  and  not  in 
the  case  of  one  who  takes  directly  under  the  deed  as  disponee.' 
But  while  it  would  be  inconsistent  with  principle  to  deduce  the 
service  as  the  title  by  which  B  has  right  to  the  unrecorded  con- 
veyance, reference  should  be  made  to  the  service  in  the  instrument 
thus : — "  At  Edinburgh  there  was  on  behalf  of  B,  nearest  and  lawful 
heir-male  of  A,  conform  to  decree  of  general  service,'*  <&c.(u) 

^  1693,  e.  86.  '  ^ogo,  «upra.  Set  OpinioDB  of  Lords  Medwyn  and  Ivoiy. 

(tt)  The  first  mode  of  completing  the  title  here  proposed  is  correct.  The 
other,  in  all  the  different  shapes  in  which  it  is  put,  seems  to  be  erroneous 
and  incompetent.  (1)  There  can  be  no  direct  or  dt  piano  infeftment  or 
equivalent  therefor  on  a  deed  in  which  the  party  to  be  infeft  is  not  ncnUnatim 
disponee,  therefore  a  service  is  indispensable.  (2)  The  object  of  a  service  is  not 
to  prove  a  faet,  but  to  take  up  a  right,  and  where  not  required  for  this  purpose^ 
is  not  necessary  at  all.  The  purpose  of  the  service  here  is  to  take  the  estate 
out  of  the  Kftreditaa  jaeens  of  A,  in  whom,  under  the  settlement,  there  was  a 
fiduciary  fee.  (3)  It  is  necessary  to  the  validity  of  the  infeftment  that  the 
service  be  set  forth,  because  it  is  only  thereby  that  the  heir  has  right  to  the 
precept;  and  wherever  a  precept  is  used  by  any  person  in  whose  favour  nomftn- 
atim  it  ii  not  granted,  his  title  to  it  must  be  deduced  in  the  sasine.  (4)  Any 
reference  to  the  service,  except  as  a  connecting  link,  would  be  quite  inept,  and 
would  not  in  any  way  add  to  the  validity  of  the  sasine. 

The  particular  parts  of  the  opinions  of  Ix>rds  Medwyn  and  Ivory  referred 
to  are  not  mentioned  and  have  not  been  found ;  but  Lord  Medwyn,  in  his 
opinion,  said  (4  D.  1092) — "Say  that  the  conveyance  is  to  the  disponer  himself 
for  his  liferent  use  allenarly,  and  to  his  heirs-male  in  fee,  whom  failing,  to  B, 
with  a  precept  for  infefting  the  heirs-male,  whom  failing,  B.  If  an  heir-male 
come  to  exist,  not  being  funninaHm  instituted,  he  behoved  to  serve  to  the  dis- 
poner, and  oould  not  take  infeftment  without  service."  Again — "  Where  the 
conveyance  is  direct  to  the  heirs  of  the  disponer's  body,  whom  failing,  to  B, 
without  any  mention  of  the  disponer.  If  an  heir  come  to  exist,  the  right 
devolves  upon  him  by  siirvivanoe  ; "  ''  but  the  heir,  since  he  is  not  nomiiuUim 
instltate^  must  make  up  titles  by  service.**  If  the  disponer^s  heirs  require  ser- 
vice, so  must  A's,  in  the  case  put 

2k 
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1062.  A  dispones  to  B  in  liferent^  and  the  hdis  of  his  bodj 
in  fee.  On  B's  death,  How  does  his  heir  make  ap  a 
title? 

(1.)  If  infeftment  has  been  taken  in  terms  of  the  destina- 
tion to  ''  B  in  liferent,  and  the  heirs  of  his  body,"  it  is  thongbt 
that  the  heir's  title  may  be  made  up  by  servioey  as  heir  of 
provision  in  special  to  B,  and  infeftment  on,  or  registntioii 
of,  the  decree.^ 

(2.)  If  no  infeftment  has  been  taken  on  the  oonveysnoe,  or  if 
the  infeftment  has  been  limited  to  B  in  liferent^  it  is  thooght  ^e 
title  may  be  made  up  by  service  as  heir  of  provision  in  general  to 
B,  and  infeftment  or  notarial  instrument(y)' 

1  DuflTB  Fead.  Codt.  446.  '  IbiiL  45S. 


(y)  The  method  of  completing  the  title  propoeed  in  this  anawer  iB  believed 
to  be  well  established  in  practice,  and  seems  to  rest  en  sound  principle. 

1.  Where  infeftmerU  hoe  been  taken  in  the  temu  ettUed,  The  effisct  of  ^ 
would  be  to  vest  B  with  a  right  of  fee  {tuprOf^Axm,  807 ;  Fh)g,  K.  42^! 
lilUe,  M.  4267  ;  Guthbertson,  M.  4279),  and  In  this  case  the  title  mint  be 
made  up  by  service  to  him  ;  but  assuming  that  B's  right  was  at  mere  lifenvir 
still  as  the  fee  cannot  be  in  pendente,  and  as  A  Is  by  the  disposition  and  rsdf^ 
ment  divested,  though  not  In  all  respects  so  completely  as  if  the  disponee  w 
entered  with  the  superior,  there  is  a  constructive  fiduciary  fee  in  B  which  mn^ 
be  taken  up  by  service  to  him.    The  only  other  course  of  proceeding  wodd  be 
by  declaratory  adjudication,  as  in  the  case  of  a  trust  where  all  the  trustees  hrn 
died,  and  there  is  no  destination  to  their  heirs,  but  all  sudi  proceedings  rat  <a 
the  assumption  that  the  fee  is  lying  in  the  hcereditai  j<ioenM  of  the  party  agvo^ 
whose  heirs  they  are  directed,  though  it  is  not  transmissible  to  those  haa> 
2.  Where  no  infeftment  hat  been  taken,  or  in  $uch  temu  of  to  UmU  Ri  righi  to 
a  bare  liferent, — In  this  case  the  precept,  or  its  equivalent,  which  oodd  h^yf 
been  used  by  B  for  the  purpose  of  giving  infeftment  in  fee,  is  to  that  ezteot 
unexhausted.    This  follows  necessarily  from  the  judgment  In  Hoidditch,  9a 
June,  1847,  9  D.  1204,  where  C  having  disponed  to  himself  in  liferent,  for  Mi 
liferent  use  only,  and  to  the  heirs-male  of  his  marriage  in  fee ;  but  sasiDe  hav- 
ing been  given  to  him  simply  in  liferent  for  his  liferent  use  only,  omittii^  i^ 
mention  of  the  fee,  it  was  held  that  tins  gave  C  a  bare  liferent  and  no  fidadoy 
fee,  though  It  was  admitted  that  had  the  sasine  been  properly  taken,  it  would 
have  vested  him  with  a  fidudazy  fee,  to  the  exclusion  of  hii  orediton.   ^ 
therefore,  in  the  case  supposed  there  Is  a  precept,  or  Its  equivalent,  which  A 
could  have  used  for  infeftment  in  fee,  the  right  to  it  must  be  in  his  hetrt^ 
jacem,  and  capable  of  being  taken  up  by  general  service  to  him,  and  need  by 
his  heir.    This  point  indeed  was  decided  in  Dundas,  28rd  January,  1823,  S  S. 
145,  where  D  having  obtained  a  Crown  charter  In  favour  of  himself  in  lifereot, 
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1063.  Under  a  feudalised  destination  to  A  and  B,  spouses,  in 

conjunct  liferent  (or  in  conjunct  fee  and  liferent,  for 
B's  liferent  use  allenarly),  and  to  C,  their  son,  in  fee, 
with  a  reserved  power  to  A  to  sell  and  dispone ;  Must 
C  serve  on  the  death  of  A 1 

(1.)  Where  the  destination  is  to  A  and  B  in  conjunct  liferent, 
and  to  C,  their  son,  in  fee,  service  by  G  is  unnecessary ;  because, 
although  the  power  to  sell  and  dispone  makes  A  virtual  proprietor, 
it  does  not  give  him  the  feudal  fee,  and  the  nominal  fee  in  C 
becomes  absolute  on  A's  death.  ^ 

(2.)  Where  the  destination  is  to  A  and  B  in  conjunct  fee  and 
liferent,  for  B's  liferent  use  allenarly,  "the  matrimonial  fee  in 
the  husband,  with  reserved  powers,  becomes,  by  the  reservation,  a 
feudal  fee  in  his  person,  which,  on  his  death,  must  be  taken  up  by 
special  service  "  of  G,  as  heir  of  provision. '(«) 

1064.  Under  a  destination  by  A  to  B  in  liferent  allenarly, 

and  to  the  heirs  of  his  body  in  fee ;  How  is  B's  heir 
to  make  up  a  title  f 

(1)  If  infeftment  has  been  expede  in  terms  of  the  destination, 
it  is  thought  that  the  heir  may  make  up  a  title  by  service  as  heir 

^  M'Leaa,  5  B.  Sup.  iii  ;  Wilion,  *  Duff's  Feud.  Cony.  446 ;  Wilaon, 

14th  Dea  1819,  F.C. ;  I>uff*8  Feud,      tupra,  3  Boss  L.G.  716. 
Cony.  196 ;  8  Boa  L.O.  716. 


for  his  liferent  uee  only,  and  the  hein-male  of  hia  body,  bom  or  to  be  boni,  in 
fee,  took  infeftment  simply  in  favour  of  bimwlf  in  liferent,  for  bis  liferent  use 
only.  Thereafter  bis  heir  expede  a  general  senrice  in  the  proper  cbaracter  to 
bis  father  under  the  charter,  and  took  infeftment  on  tbe  unexecuted  precept ; 
and  tbe  title  so  made  up  was  sustained  by  tbe  Court  as  valid.  There  is  one 
case  wbich  may  be  here  ref enred  to,  wbicb  seems  to  point  to  another  mode  of 
making  up  the  title  wbere  tbe  first  infeftment  is  one  only  in  liferent ;  EmsUe, 
18th  Feb.  1050, 12  D.  724.  Here  A  disponed  ''to  and  in  favour  of  myself  in 
liferent,  and  after  my  death  to  B,  my  son,  in  liferent,  but  for  bis  liferent  use 
only,  and  to  tbe  beirs  wbatsomever  of  bis  body  in  fee.**  B  was  infeft  "  in  life- 
rent, for  bis  liferent  use  only,"  without  any  mention  of  heirs.  On  bis  death,  C, 
his  son,  made  up  his  title  as  heir  of  pro?idon  to  A,  bis  grandfather,  passing  by 
his  father )  and  though  the  validity  of  tbe  title  so  made  up  was  not  tbe  question 
involyed  in  the  case,  and  there  was  no  discussion  on  it,  its  validity  seems  to 
have  been  admitted.  It  will  be  observed,  however,  that  C  was  heir  under  the 
old  investiture,  which  might  affect  the  question. 

(s)  The  destination  here  supposed  wotild  give  the  husband  (A)  a  right  of  fee 
irrespective  of  the  reserved  powers. 
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of  provision  in  special  to  B,  and  infeftment  or  registration  of  decne 
(2)  If  no  infeftment  has  been  taken  on  the  oonyeysAoef  or 
if  the  infeftment  has  been  limited  to  B  in  liferent  alleDSilj, 
it  is  thought  the  heir's  title  may  be  made  up  by  service  as  hai  of 
provision  in  general  to  B,  and  infeftment  or  notarial  instrument, 
the  fiduciary  fee  in  B's  person  being  personal.^  But  the  com- 
petency of  service  is  not  free  from  doubt ^(6) 

1066.  Explain  the  nature  and  purpose  of  a  precept  of  elan 
constcU,  and  a  precept  from  Chancery. 

(1.)  A  precept  of  clare  constat  is  a  writ  granted  by  a  subject- 
superior  to  the  heir  of  the  last  entered  va8sal,(c)  under  vhich, 
when  completed  by  infeftment  or  registration,  the  heir  obtains  a 
feudal  investiture  without  service.  The  deed  proceeds  on  the 
narrative  of  the  death  of  the  ancestor,  and  of  the  superior's  knov- 
ledge  that  the  person  named  in  the  instrument  is  nearest  and  law- 
ful heir  to  the  deceased,  and  concludes  with  a  precept  of  sasine, 
personal  to  the  heir,  for  his  infeftment  in  the  lands.  Although  i 
precept  of  clare  constat  may  proceed  on  the  superior's  private 
information,  he  is  entitled  to  require  the  heir  to  produce  a  service. 

(2.)  A  precept  from  Chancery  is  a  writ  granted  by  the  Ctovb 
to  the  heir  of  the  last  entered  vassal  in  crown-holdings,  and  is 
similar  in  its  nature  to  a  precept  of  cUvre  constat,  but^  unlike  the 
latter,  a  precept  from  Chancery  must  be  preceded  by  decree  of 
service,  either  general  or  special. 

1066.  What  are  the  provisions  of  the  Titles  to  Land  Act  vitb 
respect  to  writs  of  clare  constcU  f 

(1.)  Where,  according  to  the  former  law  and  practice,  precepts 
from  Chancery,  or  precepts  of  clare  constat,  were  in  use  to  be 
granted,  it  is  sufficient  to  grant  a  writ  of  clare  constat  in  the  form 
of  Schedule  G^  and  to  record  the  writ  with  a  warrant  of  registrar 
tion  in  the  KegiBter  of  Sasines. 

1  Dundas,  28rd  Jan.  1828, 2  S.  146 ;  *  Mon's  Notes,  211 ;  8  Bon  LC. 

DuflTs  Fend.  Conv.  447.  671. 


{b)  See  iupra,  note  (y),  Ana.  1062. 

(c)  It  u  not  neceesarily  to  the  heir  of  the  last  entered  vural ;  there  oaf 
have  been  a  aeries  of  intervening  conveyancea  with  baae  holdingi,  which  wiO 
be  evacuated  by  the  confirmation  operated  by  the  precept 
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(2.)  Such  recorded  writ  is  declared  to  have  the  same  effect  as  a 
precept  from  Ohanoerj,  or  a  preoept  of  dare  constat  followed  by 
infefbment. 

(3.)  Superiors  are  bound  to  grant  such  writs,  provided  that  the 
heir  shall  produce  a  charter  or  other  writ  showing  the  tenendas 
and  reddendo  of  the  lands  in  which  the  ancestor  died  vest,  and 
shall  pay  or  tender  to  the  superior  such  duties  and  casualties  as  he 
may  be  entitled  to  demand ;  and  where  the  lands  are  held  of  the 
Crown  or  Prince,  or  where  the  heir  is  required  by  the  superior,  he 
shall  also  produce  a  decree  of  general  or  of  special  service,  estab- 
lishing his  right  to  succeed  to  the  lands;  and  where  the  lands 
are  held  of  the  Crown  or  Prince,  the  application  for  the  writ  of 
dare  constat  shall  be  made  in  the  same  manner  as  when  a  precept 
from  Chancery  is  applied  for,  and  such  writ  shall  be  recorded  in 
Chancery,  as  precepts  are  in  use  to  be  recorded. 

(4.)  All  precepts  from  Chancery,  and  precepts  and  writs  of 
dare  constat,  shall  operate  as  a  confirmation  of  the  whole  deeds 
and  instruments  necessary  to  be  confirmed  in  order  to  complete 
the  investiture  of  the  parties  obtaining  such  precepts  or  writs. ^ 
[ConsoUdation  Act,  §§  84  and  101,  Schedules  U.  No.  1,  and  W. 
No.  1.] 

1067.  How  long  were  precepts  of  dare  constat  and  Chancery 
precepts  available  as  warrants  for  sasine  as  the  law 
stood  formerly ;  and  what  is  now  the  rule  1 

(1.)  Before  the  Lands  Transference  Act,  precepts  of  dare 
constat  fell  by  the  death  either  of  the  granter  or  grantee ;  but  by 
that  statute  such  precepts  are  declared  to  be  effectual  not- 
withstanding the  death  of  the  gi'anter,  as  a  warrant  for  giving 
infefbment  to  the  grantee  at  any  time  during  the  grantee's  life.' 
[Consolidation  Act,  §  103.] 

(2.)  Before  the  Titles  Act,  Chancery  precepts  not  only  fell  by 
the  grantee's  death,  but  were  void  unless  followed  by  a  recorded 
sasine  before  the  next  team  of  Whitsunday  or  Martinmaa'  It 
appears  to  be  doubtful  whether  such  precepts,  although  compre- 
hended under  the  term  '*  conveyance ''  by  the  interpretation  clause 
of  the  Titles  Act,  may,  under  §  19,  be  validly  recorded  in  the 

1  21  &  22  Vict.  G.  76,  §  11.  s  8  ft  9  Vict  &  35,  §  6. 

*  10  ft  11  Vict.  o.  48,  §  15. 
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Register  of  Sasines  at  any  time  during  the  life  of  the  grantee, 
as  the  effect  of  registration  of  a  conyeyance  is  the  same  "in  all 
respects  as  if  the  conveyance  so  recorded  had  been  followed  by  an 
instrument  of  sasine,  duly  ezpede  and  recorded  ai  the  daU  <f 
recording  the  eaid  eonveyanee,  cuscording  to  the  preeent  law  and 
pr<ictice  ;  "  while  a  sasine  on  a  Chancery  precept  recorded  after  the 
next  term,  would  be  null  The  expression  **dtUy  expede  and 
recorded,"  on  the  other  hand,  might  be  held  to  warrant  the 
construction  that  registration  of  the  precept  at  any  time  during  the 
grantee's  life,  is  equivalent  to  infeftment  validly  expedei'(^ 
[The  Consolidation  Act,  §  86,  provides  that  Crown  writs  of  dm 
constat  or  precepts  shall  be  null  and  void,  unless  recorded  with 
warrants  of  registration  on  behalf  of  the  heirs  in  whose  fiavonr 
they  are  granted,  before  the  first  term  of  Whitsunday  or  Martinnua 
after  the  date  of  die  writ  or  precept.] 

1068.  Compare  special  services  and  precepts  of  dare  eomtiU, 
(1)  as  regards  the  description  of  the  heir's  character; 
and  (2)  as  regards  their  effect  in  excluding  challenge. 

(1.)  Service  being  dn  acttu  Ugitimus^  the  character  in  which 
the  heir  by  that  form  takes  up  the  rights  must  be  minutely  and 
accurately  described.  [See  Answer  1087.]  On  the  other  hand, 
a  precept  of  cla/re  constat  does  not  require  to  set  forth  the  precise 
character  in  which  the  heir  claims  an  entry,  it  being  sufficient 
that  the  instrument  be  substantially  correct^  and  that  the 
character  which  he  truly  bears  be  not  altogether  inconsistent 
with  that  set  forth  in  the  instrument.'(6). 

(2.)  A  service  prescribes  in  twenty  years,  by  the  Act  1617,  c. 

^  21  ft  22  Vict  c.  76,  §§  1, 19,  86.        Robs  L.C.  287 ;  DoTb  Fead  Godt. 
s  Durham's   Tn.,    M.    15118 ;   2      486. 


(d)  There  seemB  to  be  no  good  groond  for  the  donbt  here  ezpreaaed  aa  to  the 
time  for  reoording  Chanoeiy  preoepts.  The  Aot  (§  19)  ezpreasly  declaiet  that 
**aU  oonTeyances,*'  ftc.,  "hereby  anthoziaed  to  be  recorded  in  the  Begister  of 
Sasines  may  be  recorded  <U  any  time  in  the  lift  of  the  parly  on  whose  behalf 
the  same  shall  be  presented  for  registration.'*  llie  words  "  according  to  thf 
present  law  and  practice,"  which  occur  in  §  1,  do  not  seem  to  i4>ply  to  tiw 
date  of  recording. 

(e)  In  correct  practice,  however,  the  character  shonld  be  aocnratelj  aei 
forth. 
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13,  and  is  afterwards  unchallengeable  even  by  the  true  heir ;(/) 
but  a  precept  of  dare  constat,  not  proceeding  on  a  service,  may  be 
challenged  at  any  time  within  forty  years.'  [The  alteration  in 
the  period  of  the  positive  prescription  will  be  remembered.] 

1069.  What  is  the  effect  of  a  precept  of  dare  constat  to  the 

heir  in  liferent,  and  his  son  in  fee  1 
The  precept  is  null  as  to  the  son ;  on  the  principle,  that  the 
superior,  without  being  reinstated  by  resignation,  can  grant  a 
renewal  of  the  investiture  in  favour  of  the  heir,  only  in  the  terms 
in  which  it  stood  in  the  person  of  the  former  vassal.' 

1070.  A  proprietor  of  burgage  subjects  dies  infeft  in  part, 

having  possessed  the  rest  upon  a  personal  title ;  How 

will  his  heir's  title  be  completed ) 
(1.)  To  the  subjects  in  which  the  ancestor  was  infeft  the  heir's 
title  is  completed  by  instrument  of  cognition  and  sasine  under 
the  hands  of  the  town-clerk  as  notary,  recorded  in  the  Burgh 
Register  of  Sasines.  Entry  by  cognition  and  sasine,  which 
proceeds  without  the  intervention  of  an  inquest,  is  given  by  one  of 
the  bailies  of  the  burgh^  who,  as  set  forth  in  the  instrument, 
simply  cognosces  and  declares  the  party  to  be  heir  to  the  ancestor 
last  infeft,  and  accordingly  infefts  him  either  by  hasp  and  staple 
and  delivery  of  earth  and  stone  on  the  ground  of  the  subjects,  or 
by  delivery  of  a  pen  in  the  council-chamber  of  the  burgh.'  Entry 
by  precept  of  dare  constat  by  the  bailies  does  not  appear  to  be 
incompetent^^  but  the  form  is  unknown  in  practice.  (^.)  [Con- 
solidation Act,  §  102.] 

1  Menzies  Lect  762  (806).  zi«8  Lect  790  (838) ;   Jur.  St  4th 

'Finlsy,  M.   14480;  2  Rom  L.C.  Edit.  L  662. 

266.  «  Lockhart,  July,  1662, 1  Br.  Sup. 

'  Duffs  Feud.   Conv.  614 ;  Men-  482. 

(/)  This  prescription  is  available  only  to  the  person  serred,  and  on  his 
death  the  right  of  the  true  heir  revives ;  More's  Notes,  270 ;  Fnllerton,  12th 
Feb.  1824,  2  8.  698.    Minorities  are  deducted  in  computing  the  time. 

(g)  By  the  Titles  to  Land  Act  1860,  the  heir  of  a  proprietor  of  buigage 
subjects,  who  was  infeft  therein,  may  make  up  his  title  as  follows,  viz. : — 

1.  By  writ  of  dare  conttat  from  the  magistrates  of  the  burgh  in  the  form  of 

Schedule  D. 

2.  By  decree  of  special  service  by  the  Sheriff  of  Chancery,  or  by  the  sheriff  of 

the  county  within  which  the  burgh  is  situate,  in  the  same  manner  as  if 
the  subjects  were  not  held  burgage. 
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(2.)  To  the  subjects  which  the  ancestor  possessed  on  apencnui 
title,  the  heir's  title  is  completed  by  general  service,  to  take  up 
the  unexecuted  procuratory  of  resignation,  and  by  instrmnent  of 
resignation  and  sasin&'(^)  [There  is,  since  the  Conveyancing  Act^ 
no  distinction  as  to  forms  of  writs  between  burgage  and  foodal  I 

subjects.] 

[1071.  State  shortly  the  provisions  of  the  Oonveyancing  A.ct» 
1874,  as  to  the  liability  of  an  heir  for  his  anoestor^s 
debt& 

(1.)  An  heir  is  not  to  be  liable  for  such  debts  beyond  tlie 
value  of  the  estate  to  which  he  succeeds. 

(2.)  If  the  heir  renounces,  the  ancestor's  creditars  are  to  have 
the  same  rights  against  the  estate  as  they  would  have  had. 
upon  a  renunciation  before  the  Act. 

(3.)  If  the  heir  has  intromitted  with  the  estate  before 
renunciation,  he  is  liable  to  the  extent  of  such  introminsion 
only,  §  12.] 

1072.  A  party  died  feudally  vested  in  some  lands,  and 
having  a  personal  right  to  others;  How  could  his 
heir,  before  the  Oonveyancing  Act,  enter  so  as  to 
limit  his  responsibility  to  the  value  of  the  sucoeasioQ  % 

(1.)  The  heir  might  enter  by  special  service,'  or  precept  of  dare 
1  Gib.  of  Gmnming,  M.  14446.  *  10  &  11  Vict  c.  47,  §  23. 


And  such  writ  of  dare  o(m»t<U  or  decree  of  special  service  may  be  recorded  lo 
the  appropiate  Begister  of  Sasines,  and  when  so  recorded,  with  WMiaat  of 
registration  thereon,  has  the  same  effect  in  all  respects  as  if  cognition  and 
entry  of  such  heir  had  taken  place  in  due  form,  and  an  instrument  of  oognitioii 
and  sasine  in  his  favour  had  been  duly  expede  and  recorded  ;  §  7.  ' 

(A)  The  heir  having  thus  acquired  right  to  the  unexecuted  proeoratoiy, 
may  either — 

1.  Expede  a  notarial  instrument  in  the  form  of  Schedule  6,  setting  forth  the 

conveyance  and  service,  and  record  the  conveyance,  with  wanwit  of 
registration  thereon,  and  the  notarial  instrument,  in  the  a|»propriata 
Begister  of  Sasines ;  or 

2.  Where  it  is  not  desired  to  record  the  whole  of  the  conveyance,  the  heir 

may  expede  a  notarial  instrument  in  the  f onn  of  Schedule  B^  and  record 
sndi  notarial  instrument  in  the  appropriate  Begister  of  Sasines ;  Tides 
to  Land  Act  1860,  §  10. 
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eofutcU^^  to  the  lands  in  which  his  ancestor  was  feudally  vested, 
either  of  which  forms  inferred  only  a  limited  passive  representation 
to  the  extent  of  the  value  of  the  property. 

(2.)  The  heir  might  limit  his  responsibility  to  the  value  of  tiie 
lands  to  which  his  ancestor  had  a  personal  right  by  general 
service,  with  a  specification  annexed,  containing  a  particular 
description  of  the  lands.' 

(3.)  The  form  formerly  in  use  for  the  purpose  of  limiting  the 
heir^s  responsibility  was  service  cum  benefido  inventarii,  t.e.,  with 
reference  to  an  inventory  of  the  amount  and  value  of  the  lands 
lodged  with  the  Sheriff^lerk  of  the  county.'  But  this  procedure 
had  been  practically  superseded  by  the  provisions  of  the  Service  of 
Heirs  Act. 

1073.  How  does  an  heir  make  up  a  public  title,  his  ancestor 

having  died  publicly  infeft  in  lands  held  of  the 
Crown? 

(1)  By  special  or  general  service ;  (2)  precept  from  Chancery, 
or  writ  of  elare  constat;  and  (3)  infeftment  on  precept  or  registra- 
tion of  precept  or  writ ;  or 

(1)  By  special  service;  (2)  infeftment  on  or  registration  of 
decree;  and  (3)  Crown  charter  or  writ  of  confirmation.  [Con- 
firmation is  now  unnecessary  and  incompetent] 

1074.  How  does  an  heir  make  up  a  public  title,  his  ancestor 

having  died  publicly  infefb  in  lands  held  of  a  subject- 
superior  1 

(1)  By  precept  or  writ  of  dare  constat ;  and  (2)  infeftment  on 
precept,  or  registration  of  precept  or  writ ;  or 

(1)  By  special  service;  (2)  infeftment  on  or  registration  of 
decree ;  and  (3)  charter  or  writ  of  confirmation.  [See  addition  to 
previous  Answer.] 

1075.  How  did  an  heir,  before  the  Crown  Charters  Act  came 

into  effect,  make  up  a  public  title  to  lands  held  of 
the  Crown,  his  ancestor  having  died  base  infef 1 1 

(1)  By  general  service  to  take  up  the  unexecuted  procuratory 
of  resignation  in  the  disposition  on  which  his  ancestor  was  infef t ; 

1  Fanner,  M.  14003 ;  Gtndon,  M.  *  10  &  11  Viot.  o.  47,  i  2& 

11166 ;  BoMbery,  6  B.  Sup.  926.  *  BeU*8  Prin.  1926. 
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(2)  Crown  charter  of  resignation ;  (3)  infeftment  on  charter;  (1| 
precept  of  ehre  conuUU  by  the  heir  in  favoor  of  himsd^  as  heir 
to  hig  ancestor  in  the  d&nwnium  tUile  ;  (5)  infeftment  on  precept; 
and  (6)  conaolidation  bj  resignation  ad  remaneniiank} 

1076.  How  does  the  heir  now  make  up  his  title  t 

In  the  same  way  as  if  the  ancestor  had  been  pnUidy  infc^ 
(see  Ans.  1073) ;  the  precept  from  Chancery  or  writ  of  dof 
constat  in  the  one  case,  or  the  charter  or  writ  of  oonfirmatioii  is 
the  other,  operating  as  a  confirmation  of  the  whole  writs  neemuj 
to  be  confirmed  in  order  to  complete  the  inyestitnre.  [Confine 
tion  is  now  incompetent  The  ancestor  will  now  have  been 
entered  by  the  implied  entry  under  the  Conyeyancing  Act,  §  i 
sub-sea  2.] 

1077.  B  served  as  heir  in  general  to  his  father,  A,  wbase 

title  was  an  unrecorded  conveyance ;  How  does  Bi 
heir,  C,  complete  a  public  title  to  the  lands! 
The  personal  right  under  the  unrecorded  conveyance  hB>yv^ 
been  vested  in  B  by  his  general  service  to  A,  C  will  take  it  up  ^ 
general  service  to  B,  and  complete  his  title  either  by  infeftment 
or  notarial  instrument(i)  and  confirmation,  or  by  resignatioD  uw 
infeftment  or  registration.     [See  additions  to  foregoing  Answeis] 

1078.  B  served  as  heir  in  special  to  A,  his  father,  whose  title 

was  complete,  and  died  without  taking  infeftment  on 

or  recording  the  decree  of  service;  How  does  B'sheir, 

0,  complete  a  public  title  to  the  lands  f 

[B's  special  service  having  now  (Consolidation  Act,  §  46)  the 

effect  of  a  disposition  by  A  to  B,  C  will  serve  as  heir  in  general 

to  B)  and  then  expede  and  record  a  notarial  instrument  in  ordintfj 

form  upon  the  two  services.     This  Answer  is  altered  from  thst  ^ 

the  last  edition.] 

1079.  A  died  infefb  on  a  disposition  a  me,  but  unconfirmed; 

How  does  B,  his  heir,  make  up  a  title! 
(1)  B  will  expede  general  service  to  A,  which  will  cany  v» 

1  DniTs  Feud.  Cony.  241. 


(t)  And  recording. 
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disposition  in  his  favour  as  a  personal  right ;  (2)  B  may  then  enter 
with  the  superior  in  virtue  of  the  unexecuted  warrants  contained 
in  the  disposition,  either  by  infeftment  or  notarial  instrument  and 
confirmation  ;(A)  or  resignation,  and  infeftment  or  registration  ;(l) 
or 

(1)  B  may  serve  as  heir  in  special  to  A,  take  infeftment  on 
or  record  the  decree,  and  obtain  a  charter  or  writ  of  confirmation ; 
or  (2)  he  may  obtain  a  precept  or  writ  of  dare  conaUU ;  either 
of  which  operates  as  a  confirmation  of  A's  infeftment),  and  take 
infeftment  on  the  precept,  or  record  the  precept  or  writ.^  [A  will 
now  have  had  the  benefit  of  implied  entry  (see  addition  to 
Answer  1076)  and  B's  title  will  be  completed  by  serving  heir  to 
him  in  special,  and  recording  the  decree.] 

1080.  A  disponed  cfo  fiM  to  B,  who  was  infeft,  B  disponed  a 
me  vel  de  me  to  G,  who  was  infeft ;  C  having  died 
without  obtaining  confirmation  of  his  infeftment; 
How  would  his  heir  D  have  made  up  his  title  before 
the  Titles  Act  came  into  effect^  and  what  would  be 
the  procedure  under  that  statute ) 

1.  Before  the  Titles  Act^— 

(1)  By  obtaining  from  A  a  charter  of  confirmation  of  C's 
infeftment,  combined  with  a  'precept  of  clare  conetcU ;  and  (2) 
infeftment  on  the  combined  charter  and  precept ;  or 

^  DofaglAB,  M.  3008  ;  Bnk.  8,  8,  68 1  Ivozy's  Note,  498 ;  MenzieB 

Leot  755  (798). 


{k)  Infeftment  and  confirmation  would  in  this  case  be  incompetent,  the 
precept  having  been  ezhansted  by  the  saaine  in  f  aTour  of  A  See  Bupra,  note 
(A),  p.  847. 

(/)  A  qnestion  might  be  raised  under  this  form  of  completing  the  title, 
because  by  the  Titles  to  Land  Act,  1858,  §  9,  a  writ  of  resignation  is  declared 
to  operate  as  a  confirmation  of  all  prior  deeds  and  instruments,  and  if  this 
were  held  to  include  A*s  sasine  it  would  create  a  mid-impediment.  Under  the 
old  system,  this  would  have  been  avoided  by  omitting  A*s  sasine  from  the 
confirming  clause,  which,  in  the  case  supposed,  must,  even  under  the  10  ft 
11  Vict  c.  48,  have  enumerated  all  the  deeds  requiring  confirmation.  See 
wpra,  note  {g),  p.  831.  It  seems  pretty  clear,  however,  that  the  qualifying 
words,  "  necessary  to  be  confirmed  in  order  to  complete  the  investiture  of  the 
party  obtaining  the  writ,"  would  ezdude  A's  sasine  horn  the  confirmation,  or 
the  deeds  intended  to  be  confirmed  might  be  enumerated. 
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(1)  By  special  servioe;  (2)  infeftment  en  decree:  and  (3) 
charter  of  confirmation  by  A. 

2.  Under  the  Titles  Act^— 

(1)  By  obtaining  fix>m  A  a  writ  of  dare  consiaty  and  (2)  i^ 
tration  of  writ ;  or 

(1)  By  special  service;  (2)  r^istration  of  decree;  and  (3)  viit 
of  confirmation  by  A.     [See  addition  to  Answer  1073.] 

1081.  A,  infefty  dispones  demeioloB  son  and  heir,  B,  ^ 

takes  infeftment ;  How  does  B  make  up  a  title  <ffl 
A's  death  t 

He  makes  np  a  title  to  the  mid-saperiority  by  either  of  tix 
methods  specified  in  Ans.  1074.  Having  completed  his  title  to 
the  mid-superiority,  he  will  consolidate  the  two  fees  by  granting 
in  favour  of  himself,  and  recording  in  the  Register  of  Sasines  i 
procuratory  of  resignation  ad  remcmerUiam  [or,  he  can  now,  after 
being  infefb  in  both  fees,  consolidate  them  by  signing  and  reoordiBg 
a  minute  in  the  form  provided  by  the  Ck>nveyancing  M 
Schedule  C]. 

1082.  A  dispones  de  tnetoBy  who  takes  infeftment ;  A  so^ 

ceedB  as  heir  to  B ;  How  does  he  make  ap  his  title! 

By  precept  or  writ  of  clare  con$tal  by  A  in  favour  of  hunwt 
and  infeftment  on  precept,  or  registration  of  precept  or  writ,  m 
consolidation. 

1088.  A  disponed  lands  d^  me  to  B,  who  took  inftftmoit: 

and  he  afterwards  disponed  the  superiority  of  toe 

lands  a  me  to  B,  who  completed  a  public  title  to  it  bj 

resignation  and  infeftment ;  but  he  died  without  coo- 

Holidating  the  two  fees ;  How  is  his  heir,  C,  to  in^^ 

up  his  title  ? 

(I)  C  will  serve  as  heir  in  special  to  B,  in  the  superiontj, 

and  take  infeftment  on  or  record  the  deci*ee ;  (2)  he  will  ^ 

grant,  in  his  own  favour,  a  writ  of  clare  constat^  as  heir  in  ^ 

dominium  viile^  and  record  it  in  the  Register  of  Sasines ;  ad(2  (^/ 

consolidate  by  resignation  ad  remanentiam  [or  minute,  see  Aos 

1081]. 

1084.  A,  whose  title  was  complete,  disponed  lands  dens^ 
B,  who  took  infeftment  and  afterwards  i^isponedto 
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A  by  diflpoeition,  containing  a  procui*atory  of  resig- 
nation ad  remanenUam;  A  died  without  having 
completed  the  reconyeyance ;  How  does  his  heir,  C, 
make  up  a  title ) 

(1)  By  special  service,  as  heir  to  A  in  the  superiority,  and 
registration  and  confirmation,  or  by  writ  of  clare  c<m8t€U  and 
registration ;  and  (2)  general  service  as  heir  to  A  in  the  property, 
and  notarial  instrument  [Consolidation  Act,  Schedule  J],  which 
will  consolidate  the  two  fees.  The  special  and  the  general 
service  may  be  combined  in  one  decree. 

108S.  A,  publicly  infeft,  disponed  to  B,  by  disposition  con- 
taining a  me  veldeme  holding.  B  took  infeftment, 
but  died  without  entering  with  the  superior;  his  heir, 
C,  obtained,  and  was  infeft,  on  a  precept  of  clare  con- 
etaly  which  did  not  contain  a  confirmation.  On  C's 
death,  How  is  his  heir,  D,  to  make  up  his  title  f 

(1.)  If  the  precept  of  dare  constat  to  C  was  granted  before  the 
Titles  Act  came  into  effect,  C's  title  was  null ;  in  respect  that  the 
precept  in  his  favour  did  not  contain  a  confirmation  of  B's  infeft- 
ment  D  will  therefore  pass  over  C,  as  if  he  had  possessed  on 
apparency,  and  enter  by  special  service,  or  precept  or  writ  of  cla/re 
canatatf  as  hetr  of  B. 

(2.)  If  the  precept  of  clare  constat  in  favour  of  C  was  granted 
after  the  Titles  Act  came  into  operation,  it  had  the  effect  of  a 
confirmation,  and  D  will  therefore  enter  as  heir  to  G,  either  by 
special  service,  or  precept  or  writ  of  clare  constat, 

1066.  A,  infeft,  disponed  to  B,  with  procuratory  and  precept ; 
B  entered  with  the  superior  by  resignation  and  infeft- 
ment  On  his  death,  his  heir,  C,  discovered  an  error 
in  B's  infeftment,  the  effect  of  which  was  doubtful ; 
How  should  he  make  up  his  title  1  • 

(I)  Expede  service  as  heir  in  general  to  B ;  (2)  obtain  a  new 
charter  of  resignation  from  the  superior,  proceeding  on  the  pro- 
curatory in  the  disposition  by  A,  the  charter  having  combined 
with  it  a  precept  of  clare  constat ;  and  (3)  take  infeftment  on  the 
combined  charter  and  precept.  In  this  way,  C  would  have  an  alter- 
native title  resting  (1)  on  the  precept  of  clare  constat  and  infeft- 
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moDt,  if  the  infeftment  on  B's  charter  was  valid  ;  or  (2)  on  tiv 
charter  of  reaignatioii  aiid  infeftment^  if  B's  infefbment  was  inept'i » 
An  alternatLve  title  might  likewise  be  completed  as  follows: — \h 
Bj  general  and  special  service  of  C  to  B,  which  may  be  oomprf- 
hended  in  one  decree;  (2)  infeftment  on  or  registratioii  of  x^ 
decree ;  (3)  charter  of  confirmation  confirming  the  infeftment  <? 
registered  decree,  combined  with  a  resignation  in  ▼irtae  of  tk 
procuratory  in  A's  disposition,  transmitted  hj  the  general  service, 
and  (4)  infeftment  on  the  charter.(o)  [The  thiiti  altematiTv 
method  mentioned  in  note  (o)  gives  the  manner  in  w^hich  the  istk 
should  now  be  made  up.] 


[1067.  What  are  the  provisions  of  the  Conveyancing  Act  ss 
to  error  in  the  character  in  whieh  an  heir  has  beat 
entered  1 

It  is  to  be  no  objection  to  a  precept  or  writ  from  CSianoeiy,  or 
of  elare  constat^  or  decree  of  general  or  special  servioe^  or  writ  d 
acknowledgment,  whether  obtained  before  or  after  the  Act^  that 
the  character  in  which  the  heir  was  entitled  to  suooeed  was  erroo- 
eously  stated  therein,  provided  such  heir  was  truly  entitied  to 
succeed  to  the  lands;  §  11.] 


^  DuflTB  Fead.  Coqv.  488. 

• 

(n)  The  primeipU  of  what  is  here  proposed,  which  is  just  mi^Wwg  op  ^^nhk 
titles,  h  correct ;  but  whether  such  »  deed  as  a  charter  of  itnguMtSon,  oob- 
bined  with  a  precept  of  dare  eontUU,  was  ever  known  in  practice  may  be 
doubted.  It  would  be  very  anomalous,  because,  besides  proceeding  on  tl^ 
assumption  (1)  that  A  was  resigning,  and  (2)  that  B  died  Ust  vest  and  eased 
in  the  lands,  it  would  require  to  contain  two  precepts,  one  approlniate  to  ti»e 
resignation,  and  the  other  to  the  precept  of  dare  eonttoL  Hie  better  way 
wotdd  be  to  make  up  the  two  titles  separately. 

(o)  Here  also  what  is  proposed  is  correct  in  piinciple,  but  the  propoaed  deed 
by  the  superior  would  involye  the  anomaly  of  assuming  (in  its  ooofinmBg 
clause)  that  the  subjects  had  been  vested  in  B,  and  (in  its  disponing  danse) 
.that  they  were  resigned  by  A.  If  a  double  title  were  to  be  made  np^  it  ahoald 
be  done  separately.  In  this  view  a  third  course  might  be  followed — (1)  C,  by 
general  service  to  B,  might  take  up  the  (supposed)  open  charter  in  his  favour, 
and  complete  a  title  thereon  by  infeftment  or  notarial  instrumoit  and  registn- 
tion,  which  would  (on  the  supposition)  be  perfect ;  and  (2)  he  might  procure 
and  record,  with  warrant,  a  precept  or  writ  of  dare  comUU  from  the  aoperior, 
which,  if  B*s  infeftment  was  good,  would  fonn  a  valid  title. 
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IX.  ENTRY  WITH  THE  SUPERIOR. 

[1088.  What  are  the  provisions  of  the  Goavejancing  Act  as 
to  implied  entry  with  the  superior  9 

Every  proprietor  duly  infeft  at  the  commencement  of  the  Act, 
or  thereafter,  is  to  be  held  to  be,  at  the  date  of  registration  of  his 
infeftmenti  duly  entered  with  the  nearest  superior,  to  the  same 
effect  as  if  the  superior  had  granted  a  writ  of  confirmation,  and 
that  whether  the  superior's  or  any  over-superior's  title  is  complete 
or  not  Such  implied  entry  is  not  to  confer  or  confirm  more 
extensive  rights  than  those  contained  in  the  original  feu-right  or 
the  last  charter  of  the  feu.  It  is  provided  that  the  Act  shall  not 
validate  any  sub-feu  where  subinfeudation  has  been  effectually 
prohibited ;  and  that  the  proprietor  last  entered,  and  his  heirs  and 
representatives  shall  remain  personally  liable  to  the  superior  for 
the  feu-duties  and  obligations  of  the  feu,  until  notice  of  change  of 
ownership  is  given  to  the  superior  in  the  form  annexed  to  the  Act 
(Schedule  A).  The  superior  is,  nevertheless,  to  have  all  his 
remedies  against  the  proprietor  entered  by  the  implied  entry. 
The  last^ntered  proprietor  is  also  to  be  entitled  to  recourse 
against  the  entered  proprietor  for  all  feu-duties  paid  by  the  former 
in  consequence  of  failure  to  give  the  statutory  notice,  and  in  order 
to  effectuate  that  recourse,  the  Act  (subject  to  a  saving  clause) 
assigns  to  him  the  superior's  remedies;  §  4,  sub-sec.  2.  See 
Kankin  7  R  (H.  of  L.)  10,  and  cases  there  cited. 

The  implied  entry  is  not  to  affect  the  superior's  right  to 
casualties,  feu-duties,  or  arrears  of  feu-duties  due  at  or  prior  to 
the  date  of  the  implied  entry.  His  remedies  by  law  or  under  the 
fen-right  for  recovering,  securing,  and  making  effectual  casualties, 
feu-duties,  and  arrears,  or  for  irritating  the  feu  ob  non  sohUum 
canonemy  and  the  conditions  of  feu  prestable  by  the  superior,  so 
far  as  not  affected  by  the  Act,  are  to  continue  available.  The 
implied  entry  is  not,  however,  to  antedate  the  time  when  the 
superior  can  call  on  the  proprietor  to  pay  a  casualty ;  §  4,  sub- 
sec.  3.     See  Morris,  4  R.  515. 

After  the  commencement  of  the  Act,  no  lands  are  to  be  in 
non-entry.  A  superior  who  would  but  for  the  Act  have  been 
entitled  to  sue  a  declarator  of  non-entry,  may,  whether  infeft 
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or  not,  sue  an  action  of  declarator  and  for  payment  of  a  cMoiltj. 
A  form  of  sammons  is  provided  (Schedule  B),  §  4,  sub^ec.  4.] 

[The  following  questions  have  necessarily  been  varied  80iDe> 
what] 

1089.  Has  a  liferenter  of  a  superiority  the  power  of  gnntiog 

writs  by  progress  1 

(1)  A.  liferenter  by  constitution  cannot  grant  a  valid  [writ]; 
because  the  superior  must  be  infeft  in  the  fee.^  (2)  A  liferenter 
by  reservation  has  power,  in  virtue  of  his  original  infetoent  in 
the  fee,  to  [grant  writa^  (3)  Where  special  power  to  gnnt 
entries  [or  writs]  is  conferred  on  a  liferenter  by  constitution 
[writs]  by  him  are  valid' 

1090.  A  was  infeft  and  entered ;  after  A's  death,  B,  his  beir, 

was  infeft  on  a  precept  of  clare  constat  by  a  liferenter 
by  constitution  of  the  superiority,  whose  title  ss  sad 
appeared  ex  facie  of  the  records ;  B  executed  a  tnist- 
disposition  and  settlement  to  trustees,  excluding  lus 
heir-at-law ;  after  B's  death,  his  trustees  recorded  the 
trust-disposition  and  settlement  in  the  Begister  of 
Sasines,  and  his  heir,  C,  served  as  heir  in  spedsl  to 
A,  and  recorded  the  decree  of  service;  Who  vu 
vested  with  the  property  9 

The  property  was  vested  in  C.  The  precept  of  elare  eontkU  in 
favour  of  B  was  inept,  being  granted  by  a  liferenter  by  consti- 
tution, and  the  title  made  up  by  his  trustees  oonaequently  vbs 
invalid.^ 

1091.  A  was  infeft  on  a  conveyance  of  the  superiority  is 

1840 ;  B,  the  heir  of  the  last  entered  vassal  in  the 
property,  entered  with  A  by  precept  of  clare  cotuiot 
and  infeftment,  in  1845;  C  established  a  preferable 
title  to  the  superiority,  and  reduced  A's  infeftment, 
in  1850;  B  executed  a  trust-conveyance  excluding 
his  heir-at-law.     On  lus  death,  in  1855,  B's  trustees 

^  Hondezwo,  19th  Feb.  1836, 14  S.  S.  1832  ;  aff.  23rd  Sept  1841 ;  8  Bok 

540.  App.  446. 

*  Bellas  Prin.  1066.  ^  Hendenon,  iupra, 
s  GilMon-Crmig,  10th  July,  1838,  16 
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took  infefbment  on  the  trust-conveyance;  and  his 
son,  Df  entered  with  C  by  charter  of  novodamtu  and 
precept  of  dare  eonaUUy  and  infeftment,  as  heir  to  the 
immediate  ancestor  of  B;  Who  has  the  preferable 
title  to  the  property  ? 

The  trustees  of  B,  it  is  thought,  have  the  preferable  title; 
the  reason  being,  that  as  A  appeared  ex  facie  of  the  records  to 
be  superior  at  the  date  of  B's  entry  with  him,  the  entry  was 
valid,  although  A's  title  to  the  superiority  was  subsequently 
reduced.*(^) 

1092.  What  is  the  composition  payable  by  a  singular  suc- 
cessor, (1)  where  he  is  proprietor  of  the  lands; 
(2)  where  the  lands  have  been  sub-feued  at  their 
fair  value  at  the  time,  and  the  sub-vassals  have 
erected  houses  which  yield  a  large  amount  of  rents ; 
and  (3)  where  the  lands  have  been  sub-feued  at  an 
undervalue  in  consideration  of  a  grassumi 

(1.)  Where  the  singular  successor  is  proprietor  of  the  lands, 
the  composition  is  a  year's  rent  of  the  subjects,  as  they  may  be 
set  at  the  date  of  the  entry,  under  deduction,  Isty  of  the  feu-duty 
and  annual  burdens  imposed  with  the  superior's  consent ;  2ndf  of 
a  reasonable  allowance  for  annual  repairs ;  3rcf,  of  public  burdens; 
and  iihy  one-fifth  for  teind,  whether  the  teinds  have  been  valued 
or  not,  if  the  superior  is  not  proprietor  of  them.'  [See  as  to  com- 
position on  mineral  rents,  Sturrock,  7  B.  799,  and  cases  there  cited.] 

(2.)  Where  the  lands  have  been  sub-feued  at  their  fair  value 
at  the  time,  the  composition  is  a  year's  sub-feu-duty,  and  not  a 
year's  rent.'    It  is  still  an  open  question  whether  the  superior  is 

^  Gibson-Craig,  supra;  Innes,  20th  '  Cockbum  Roes,  6th  June,  1815, 

Nut.  1844,  7  D.  141 ;  Menides  Lect.      F.C. ;  aff.  24th  July,  1820,  2  Bligh's 
769  (818).  App.  707. 

s  Aitchiion,    M.   16060;    2   Boes 
L.C.  183.(r) 

(jp)  This  answer  is  belieyed  to  be  correct ;  but  it  will  be  observed  that  in 
Gibson-Craig,  cited,  the  entry  was  given  by  the  party  who  was  the  real  supe- 
rior, though  there  was  an  error  in  his  title ;  and  in  Innee,  dted,  the  vassal 
seems  to  have  previously  recognised  as  superior  the  party  to  whose  title  he  was 
objecting. 

(r)  See  also  Anderson,  30th  Nov.  1824,  3  S.  834. 

2l 
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entitled  to  demand  the  casualties  derived  by  the  vassal,  during 
the  year  of  his  own  entry,  from  entries  to  sub-vassals.^ 

(3.)  Where  the  lands  have  been  sub-feued  for  an  inadeqiute 
feu-duty,  in  consideration  of  a  grassum,  the  composition  is  a 
year's  sub-feu-duty,  with  a  year's  legal  interest  of  the  grassnm.' 

^  1093.  A  party  purchased  a  long  lease  of  lands  at  a  rentb^ow 
the  annual  value ;  and  he  afterwards  purchased  the 
lands  themselves ;  Whether  is  the  composition  pty- 
able  by  him,  the  rent  under  the  lease  or  the  actual 
value  of  the  lands  at  the  time  ? 

The  composition  payable  is  the  actual  value  of  the  lands  at 
the  time,  and  not  merely  the  rent  under  the  lease ;  because  the 
tenant  having  acquired  the  full  right  of  the  property  in  the  landsi 
the  principle  of  confimo  operates  at  least  a  complete  temponjy 
suspension  of  the  obligation  for  rent,  and  of  the  whole  obligations 
hhic  inde  under  the  contract  of  lease.  ^ 

1094.  A,  under  a  reservation  of  his  liferent,  conveyed  an  estate 
to  his  heir,  B,  and  another  estate  to  trustees  for 
behoof  of  B,  and  both  conveyances  were  recorded  in 
the  B^gister  of  Sasines.  On  A's  death,  whether  do 
B  and  the  trustees  pay  relief  or  composition! 

B  pays  relief  merely  ;*  but  the  trustees,  although  holding  for 
behoof  of  the  heir,  must  pay  composition.^ 

1096.  How  may  a  disponee,  infeft  on  a  disposition  a  me  fW 
de  mSy  avoid  payment  of  a  composition  on  the  death  of 
the  disponer  1 

By  getting  the  heir  of  the  disponer  (though  he  cannot  be 
compelled)  to  complete  a  title  to  the  mid-superiority  created  by 
the  infeftment  of  the  disponee.  The  heir  is  entitled  to  an  entiy 
on  payment  of  relief,  and,  the  fee  thus  being  full,  the  superior  is 


^Campbell,   28th  June,   1832,  10  ^P^r  LordCoyington'inMackeDoe' 

S.  734.  M.  App.  "  Superior  and  Yam],"  Ka 

*  Campbell,  supra.  2 ;  2  Robs  L.C.  404. 

»  Lord  BUntyre,  Ist  July,  1868,  20  »  GrindUy,  18th  Jan.  1810,  F.C. 
D.  1188. 
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precluded  from  demanding  composition  during  the  heir's  life.^(«) 
[Testamentary  trustees  took  infeftment  in  March,  1874,  by  record- 
ing a  notarial  instrument  on  tmamevel  de  me  disposition,  their 
author  being  the  vassal  last  infeft  Held  (1)  that  by  the  opera- 
tion of  the  4th  section  of  the  Conveyancing  Act,  1874,  the  trustees 
were  entered  with  the  superior,  and  that  therefore  the  heir  of  the 
hat  entered  vassal  could  not  be  tendered  for  an  entry;  and  (2)  that 
the  trustees,  by  their  implied  entry,  were  liable  in  a  composition  of 
a  year's  rent.  Rankin,  7  R  (H.  of  L.)  10;  see  also  the  other  cases 
there  referred  to.] 

1096.  A,  infeft  and  entered,  disponed  to  B,  who  infefted,  and 

disponed  to  C,  who  infefted,  and  disponed  to  D,  who 
likewise  took  infef tment^  and  applied  to  the  superior, 
'  after  the  death  of  A,  B,  and  C,  for  a  writ  of  confirma- 
tion ;  What  did  he  pay  for  an  entry  1 

He  paid  only  a  single  composition ;  and  was  not  bound  to  pay 
up  the  compositions  which  might  have  been  exigible  from  his 
authors.^ 

1097.  A,  having  purchased  an  estate,  executed  an  entail  in 

favour  of  himself,  whom  failing,  to  B,  a  stranger  in 
blood,  and  a  series  of  substitutes.  A  completed  titles 
under  the  entail  by  infefbment  and  confirmation,  hav- 
ing paid  the  superior  a  composition  of  a  yearns  rent 
for  an  entry ;  On  what  terms  was  B,  after  A's  deatb, 
entitled  to  an  entry  under  the  entail  ? 

B,  although  a  stranger  in  blood  to  A,  was  entitled  to  an  entry 
under  the  entail  as  heir  of  the  investiture,  on  payment  of  relief 
merely ;  the  principle  being,  that  "  where  the  superior  has  already 
received,  upon  the  change  of  investiture,  the  composition  of  a 

1  Pigott,  9th  De&  1829,  8  S.  218  ;  *  Bell's    Com.    (Shaw's    edit)    ii 

Bell's  Prin.  728 ;  Jur.  St  4ih  edit      741. 
L  382 ;  Menzies  Lect  770  (814). 


(«)  A  part  of  lands  having  been  conveyed,  burdened  with  the  fen-duty  and 
caraalties  payable  for  the  whole;  held  that  "casualties"  included  compositionB 
payable  on  the  entry  of  singular  successors,  and  that  the  proprietor  of  the  part 
was  bound  to  pay  them,  as  well  as  the  feu-duty  of  the  whole  lands ;  Edinbuigh 
Gas  Light  Co.,  5th  July,  1848,  5  D.  1325. 
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yeai^s  rent  at  the  entry  of  the  first  member  of  entail,  not  being 
heir  of  the  previous  investitare,  he  is  bound  throughout  to  deal 
with  the  entail  as  the  existing  investiture  of  the  estate ;  and  to 
cany  out  and  give  effect  to  the  destination  therein  contamed,  as 
the  rule  of  that  investiture  in  regard  to  succession,  and,  conse- 
quently, to  receive  the  whole  series  of  substitute  heirs,  without 
diBtinction  of  one  from  another,  as  the  line  of  succession  tlras 
fixed  respectively  opens  to  each  in  the  express  character,  and  is 
entitled  to  all  the  privileges  and  rights  of  heirs  of  the  inves- 
titure." \t) 

1098.  A  executed  an  entail  in  favour  of  the  heirs  of  his 

body,  whom  failing  to  B,  a  stranger  in  blood,  and  a 
series  of  substitutes ;  On  what  terms  was  A's  heir 
entitled  to  an  entry  under  the  entail  ? 

A's  heir  was  entitled  as  heir  of  the  former  investiture,  on 
payment  of  relief  merely,  to  a  charter  containing  the  whole 
destination  under  the  entail ;  but  the  superior  was  entitled  to  insert 
a  reservation  of  his  right  to  claim  a  yearns  rent  upon  the  entry  of 
the  first  substitute  under  the  new  investiture  who  should  not  be  the 
then  existing  heir  under  the  former  investiture.' 

1099.  A  feu-charter  was  granted  to  A,  and  his  heirs  and 

assignees ;  A,  without  feudalising  the  charter, 
assigned  it  to  B,  a  stranger,  who  recorded  it  in  the 
Register  of  Sasines ;  On  what  terms  was  B's  heir 
entitled  to  an  entry  1 

B's  heir  was  entitled  to  an  entry  on  payment  of  relief  only ;  the 


>  Stirling,  14th  Feb.  1842,  4  D.  >  Mackenzie,  4th  July,  1777,  M. 

684  ;  Opinion  of  Lord  Ivoiy,  aflP.  4th       App.  *'  Superior  and  vaaaal,'*  Na  2 ; 
Sept.  1844,  3  Bell's  App.  128.  M.  of  HastingB,  27th  May,  1859,  SI 

D.  871. 


(t)  In  the  same  way,  where  A,  who  stood  base  infeft  as  porchaaer  from  i 
Crown  vassal,  oonveyed  the  property  to  trustees,  to  be  entailed  on  B  and  t 
series  of  heirs,  and  B,  who  was  the  heir-at-law,  entered,  paying  a  year's  rent, 
and  conveyed  to  the  trustees,  who  thereupon  executed  an  entail  in  favour  of 
B,  Ac. ;  held  that  B,  on  making  up  a  title  as  institute,  and  entering,  ww 
not  liable  in  a  second  composition  ;.  Adv.-Greneral,  30th  Jan.  1854,  17  D.  21. 
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grantee  of  a  feu-charter  being  entitled  to  possess  without  taking 
infeftment,  and  to  assign  the  personal  right.^(tt) 

1100.  Was  an  heir  entering  by  resignation  in  virtue  of  his 

ancestor's  procuratory,  or  a  singular  successor, 
entitled  to  demand  from  a  superior  an  assignable 
charter? 

An  heir  paying  relief  was  not  entitled  to  an  assignable  charter  ;^ 
but  a  singular  successor,  or  an  heir,  on  payment  of  composition, 
was  entitled  to  demand  a  charter  assignable,  before  infeftment,  to 
any  person  he  plea8ed.'(a;) 

1101.  A,  a  singular  successor,  on  payment  of  composition, 

having  obtained  from  the  superior  a  charter  of  resig- 
nation, assigned  it  to  a  stranger,  B,  and  the  heirs  of 
his  body.  B  took  infeftment  on  the  charter,  and 
died ;  On  what  terms  was  his  heir  entitled  to  an  entry  1 

B's  heir  was  entitled  to  an  entry  on  payment  of  relief* 

[1102.  What  are  the  provisions  of  the  Conveyancing  Act, 
1874,  as  to  casualties  payable  by  a  corporation  and 
by  trustees,  unless  otherwise  stipulated ) 

(1.)  Corporations  are  to  pay  a  singular  successor's  casualty 
at  the  date  at  which  such  casualty  would  have  been  paid  if  the 
Act  had  not  been  passed,  and  every  twenty-fifth  year  thereafter. 

(2.)  Trustees  are  to  pay  a  similar  composition  on  the  death  of 
the  person  last  entered,  and  every  twenty-fifth  year  thereafter  so 
long  as  the  feu  is  vested  in  them. 

(3.)  Where  a  taxed  composition  is  exigible  on  sale  or  transfer, 
as  well  as  on  death,  and  a  composition  shall  on  acquisition  become 
payable  by  a  corporation,  or  by  trustees,  another  composition,  if 
not  otherwise  stipulated,  shall  be  payable  every  fifteen  years  after 

1  Stewart,  M.  15027  ;  2  Robb  L.C.  >  D.  of  Hamilton,  8th  March,  1839, 

161.  1  D.  689  ;  2  Boas  L.C.  391. 

'  Magistrates  of  Musselburgh,  M.  ^  D.  of  Hamilton,  supra, 
15038  ;  2  Boss  L.C.  166. 


(tt)  Unless  assignation  is  prohibited  by  the  charter. 

(x)  Bnt  it  may  be,  and  very  often  is,  a  condition  of  the  original  feu-rigbt 
that  the  superior  shall  not  be  bound  to  grant  assignable  charters,  in  which 
case  they  cannot  be  demanded. 
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such  acquisition,  so  long  as  the  feu  is  poasessed  by  the  corpontion 
or  tnistees,  with  interest  if  any  sach  is  stipulated. 

(4.)  If  a  corporation  or  trustees  cease  to  hold  the  fen,  tfiff 
having  paid  a  composition  in  terms  of  the  above  enactmentB,  the 
successor  infeft  in  the  feu  shall,  in  the  cases  dealt  with  in 
paragraphs  (1)  and  (2),  pay  a  composition  at  the  end  of  twenty-fire 
years  from  the  last  such  pajrment ;  and  in  the  cases  dealt  with  in 
paragraph  (3),  shall  pay  a  composition  at  the  end  of  fifteen  yean 
from  the  last  such  payment ;  and  the  casualties  shall  thereafter 
fall  due  in  the  same  way  as  if  the  feu  had  not  been  posseflBed  br 
the  corporation  or  trustees,  §  5.] 

1103.  A  reservation  of  mines  and  minerals  in  the  supeiioi't 
&vour,  not  contained  in  the  original  charter,  vu 
inserted  in  successive  charters  by  progress  taken  by 
the  vassals  for  a  period  extending  back  for  sixtr 
years ;  but  there  was  no  act  of  possession  of  the 
minerals  on  the  part  of  the  superior;  Hbb  the 
superior  right  to  the  minerals) 
No ;  because  the  reservation  was  not  contained  in  the  originil 

charter ;  agreeably  to  which  charters  by  progress  are  regulated  and 

interpreted.\6) 

1101.  A,  who  held  an  unrecorded  conveyance  in  favour  of 
himself  and  his  heirs,  which  did  not  contain  a  pro- 
curatory  of  resignation,  obtained  from  the  supeiior  i 
charter  of  confirmation  and  novodamus,  in  favour  of 
himself  in  liferent,  and  B,  his  son,  in  fee,  on  which  infefir 
ment  followed.  The  creditors  of  B  having  prooeed«i 
to  attach  the  fee  by  adjudication,  A  took  infefhnent 
on  the  conveyance;  Were  B's  creditors  excluded! 

1  Gnbun,  27th  Jan.  1842,  4  D.  482. 


(6)  See  also  Threipland  and  Others  (M'Donald's  Tn.)*  80th  May,  W^. 
10  D.  1062  and  1070;  Smith,  8th  June,  1860,  22  D.  1158.  Bat  where  Uk 
maBaX  hae  allowed  the  reservation  to  be  inserted  in  his  titles,  he  may  wt 
be  entitled  to  challenge  it ;  Bain,  19th  May,  1865,  3  M*P.  821. 

On  the  other  hand,  where  the  exception  or  reservation  was  in  the  origiB*! 
fen-right,  the  omission  of  it  for  upwards  of  seventy  years  in  charters  by  pi^gn* 
is  not  a  competent  mode  of  conveying  the  minerals  to  the  vassal,  and  tbe 
superior  is  entitled,  in  giving  a  new  entry,  to  insert  a  reservation  in  teimi  <^ 
the  original  right ;  Hntton,  11th  Nov.  1863,  2  MT.  79. 
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Yes;  because  the  superior  not  having  been  reinvested  by 
resignation,  the  charter  of  confirmation  and  novodamus  granted 
by  him  was  null,  and  could  confer  no  right  on  B.^(c) 

1105.  What  was  the  method  in  use  before  the  Lands  Transfer- 

ence Act,  of  enforcing  an  entry  where  the  superior's 
title  was  complete ;  and  where  it  was  incomplete  1 

(1.)  Where  the  superior's  title  was  complete, — the  vassal, 
on  production  of  a  retour  or  a  procuratory  of  resignation,  was 
entitled  to  obtain  letters  of  homing,  to  charge  the  superior  to 
enter  him  on  an  indvcia  of  fifteen  days;  and  after  expiration 
of  the  charge^  and  on  tendering  the  duties  and  casualties,  the 
vassal  might  either  proceed  against  the  superior  by  caption,  or 
resort  for  an  entry  to  the  successive  over-superiors,  charging  them 
in  their  order,  until  he  reached  the  Crown,  who  refuses  no  vassal. 

(2.)  Where  the  superior's  title  was  incomplete, — the  vassal 
was  entitled  to  charge  the  superior,  under  the  Act  1474,  c.  57,  to 
enter  with  his  superior  within  forty  days ;  under  certification  that, 
if  he  fail,  he  should  "tyne  his  superiority"  during  the  vassal's 
lifetime.  ((2)  On  expiration  of  the  charge,  the  vassal  applied  to 
the  next  over -superior  for  an  entry ;  but  before  obtaining  a 
charter,  it  was  necessary  to  procure  decree  of  declarator  of  tinsel 
of  superiority  against  the  recusant  superior.' 

[The  statutory  provisions  to  which  the  following  five  questions 
relate  were  substantially  re-enacted  by  the  Consolidation  Act,  §§104 
to  112,  and  relative  schedules,  but  may  now  be  held  as  practically 
superseded  by  the  provisions  of  the  Conveyancing  Act,  1874.] 

1106.  What  is  the  method  introduced  by  the  Lands  Trans- 

ference Act,  of  enforcing  an  entry  where  the  superior's 
title  is  complete ;  and  where  it  is  not  complete  1 

I  Grieve,  M.  3022 ;  2  Roes  L.C.  >  Enk.  2,  7,  7 ;  3,  8,  80 ;  Beirs 

152.(c)  Prin.  785,  792 ;  Menzies  Lect  775 

(820). 


(c)  In  Grieve,  here  referred  to,  the  jodgment  did  not  proceed  on  the  want 
of  a  procuratory ;  the  disposition  contained  one. 

(d)  The  words  of  the  Act  are,  '*tyne  the  tennent  for  his  lifetime,  and 
assith  the  partie  of  his  ooastes  and  skaithes  that  sail  be  susteined  throw  him 
in  default  of  his  entrie."  The  superior  did  not  forfeit  the  fixed  yearly  duties  ; 
Ersk.  8,  8, 80. 
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(1.)  Where  the  superior's  title  is  complete — 

A  party  infeft  upon  a  conveyance,  containing  an  obligatioa  to 
infeft  a  me  vel  de  me  by  the  last  entered  vassal,  or  bj-  one  whose 
own  title  is  capable  of  being  made  public  by  confirmation;  or 
upon  a  decree  of  special  service ;  or  upon  a  decree  of  adjndicatiofi 
or  of  sale,  is  entiUed,  on  production  in  the  Bill  Chamber  of  his 
sasine,  along  with  its  warrant,  to  obtain  letters  of  homing  to 
charge  the  superior  to  grant  an  entry  by  confirmationy  in  the 
same  way  as  the  like  diligence  is  used  for  compelling  entiy  by 
resignation;  the  charger  being  bound  to  pay  or  tender  to  the 
superior  the  duties  and  ca3ualties  to  which  he  is  entitled;  and 
it  being  lawful  to  the  superior  to  show  cause,  in  a  suspension  of 
the  charge,  why  he  ought  not  to  be  compelled  to  grant  an  entry.' 

(2.)  Where  the  superior's  title  is  incomplete — 

1.  Where  the  annual  reddendo  attached  to  the  superiority  does 
not  exceed  five  pounds  sterling  in  value  or  amount,  the  Ta8sal(«) 
presents  (J)  an  application  to  the  Lord  Ordinary  on  the  Bills, 
for  an  order  on  the  superior  within  thirty  days  (or  sixty  if  he 
is  in  Orkney  or  Shetland  or  furth  of  Scotland),  to  procure  him- 
self entered  and  infeft,  and  enter  the  vassal  on  payment  of  the 
duties  and  casualties,  or  to  show  cause  for  delaying  or  refusing  to 
do  so ;  with  certification,  that  if  he  fail  he  shall  forfeit  all  right 
to  the  superiority.     If  the  order  is  not  complied  with,(<7)  ^^  peti- 
tioner is  entitled,  after  the  expiration  of  the  days  of  intimation, 
to  obtain  a  deliverance  on  the  petition,  finding  and  declaring  that 
the  respondent  has  forfeited  all  right  to  the  superiority,  and  that 
the  petitioner  and  his  heirs  are  entitled  to  hold  the  land  in  all 
time  coming  of  the  next  over-superior,  by  the  same  tenure,  and 
for  the  same  reddendo,  as  under  the  forfeited  superiority.     The 
decree,  when  extracted  and  recorded  in  the  appropriate  Roister 
of  Sasines,  absolutely  extinguishes  the  right  of  superiority,  and 
enables  the  petitioner  to  apply  to  the  next  over-superior,  as  his 
immediate  superior,  for  a  charter  with  the  same  tenendas  and 

1 10  &  11  Viot  c.  48,  §  6. 


{e)  More  properly  the  heir  or  disponee  of,  or  adjadger  from,  the  laet 
vaasal,  &c 

(/)  The  party  may  in  hiB  option  adopt  the  course  of  prod^ure ;  m^yi,  2. 
(^)  Or  reasonable  cause  shown  for  the  delay  or  refusal  to  comply  with  the 

order. 


ENTRY  WITH  THE  SUPERIOR.  521 

reddendo  as  are  oontained  in  the  titles  of  the  forfeited  superioiity.^ 
This  procedure  extinguishes  the  mid-«uperiority  to  the  same  effect 
as  if  it  had  been  conveyed  to  the  petitioner  and  consolidated  with 
the  property  by  resignation  ad  remanenticMn,^ 

2.  Where  the  annual  reddendo  exceeds  five  pounds,  the  pro- 
cedure is  similar^  but  the  certification  in  the  order  is,  that  the 
superior  shall  forfeit,  not  the  superiority  itself,  but  the  duties 
and  casualties  payable  on  the  entry  of  the  petitioner,  and  that 
he  shall  be  entitled  to  retain  the  feu-duties  until  fully  paid  and 
indemnified  for  all  the  expenses  of  the  petition,  and  procedure 
thereon,  and  of  completing  his  title  in  terms  of  the  Act  After 
expiration  of  the  inducicB,{i)  judgment  is  pronounced  to  the  above 
effect,  and  granting  warrant  to  the  petitioner  for  obtaining  an 
entry  with  the  Crown,  or,  in  his  option,  with  the  mediate  over- 
superior,  as  acting  in  the  vice  of  the  recusant  superior ;  and  also 
granting  warrant  for  letters  of  homing  to  charge  the  mediate 
over-superior  to  give  the  petitioner  such  an  entry.  But  the  lands 
contained  in  the  charter  to  be  so  obtained  are  to  be  held  of  the 
Grown,  or  the  mediate  over-superior,  as  in  the  vice  of  the  unen- 
tered immediate  superior,  only  so  long  as  he  and  his  successors 
shall  remain  unentered,  and  thereafter  until  a  new  entry  in  favour 
of  the  vassal  or  his  successors  shall  become  requisite.  The  pro- 
cedure above  detailed  is  available  to  the  vassal,  although  the 
annual  reddendo  should  be  under  five  pounds.'(Q 

1107.  What  is  the  mode  of  relinquishing  superiorities  intro- 
duced by  the  Titles  to  Land  Act  ? 

UO  A:  11  Viot  o.  48,  §  8.(A)                     >  10  &  11  Vict,  c  48,  §§  9,  10.(2;) 
« Ibid,  §  12.  

(A)  And  Schedule  E,  Noe.  1,  2,  and  3. 

(»)  Unless  reMonahle  cause  for  the  delay  or  refusal  be  shown. 

{k)  And  Schedule  F. 

(l)  Where  a  petition  is  presented  against  a  superior,  not  having  completed 
his  feudal  title,  he  may  in  every  case,  before  the  interim  decree  is  pronounced, 
lodge  a  minute  relinquishing  the  right  of  superiority ;  and  if  such  minute  be 
lodged,  and  the  petitioner  sign  an  acceptance  thereof  the  Lord  Ordinary  inter- 
pones  his  authority  thereto,  and  declares  the  right  of  superiority  to  be  extin- 
guished to  the  effect  of  making  the  petitioner  hold  the  lands  immediately  of  and 
under  the  superior  of  the  relinquished  superiority  in  permanency,  which  entitles 
the  petitioner  to  apply  to  him  for  an  entiy,  but  the  petitioner  is  not  bound  to 
accept  of  the  relinquishment ;  10  &  11  Vict.  o.  48,  §  11,  and  Schedule  6  The 
form  of  charter  is  contained  in  Schedule  I. 
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(1.)  The  superior,  vhether  entered  or  not,  grants,  in  &T<»rof 
the  vassal,  a  deed  of  Relinquishment,  Schedule  N,  Na  I,  absdatdj 
relinquishing  and  renouncing  his  right  of  superiority  of  the  lani^ 
in  favour  of  the  vassal,  and  declaring  that  they  shall  no  longer  be 
held  of  the  grantor  as  superior,  but  shall  be  held  of  his  inunedttte 
lawful  superior  in  all  time  to  come. 

(2.)  The  deed  of  relinquishment  is  accepted  by  the  vusd  br 
an  acceptance  written  on  the  deed,  in  terms  of  Schedule  N,  Ka  i 

(3.)  A  writ  of  investiture,  written  on  the  deed  of  relinqaisli- 
ment,  is  granted  by  the  over-superior,  in  the  fcHrm  of  Schedule  N, 
No.  3,  by  which  he  accepts  and  receives  the  vassal,  and  lus  bein 
and  successors,  in  place  of  the  granter  of  the  deed  of  reUoqusIt- 
ment  and  his  heirs  and  successors  in  virtue  of  the  deed  of  reHn- 
quishment  and  acceptance  thereof,  to  be  holden  by  the  grantee  bj 
the  tenendas,  and  for  the  reddendo  contained  in  the  titles  of  tlie 
relinquished  superiority. 

(4.)  The  deed  of  relinquishment,  with  the  acceptance  and  writ 
of  investiture  written  thereon,  is  recorded  in  the  appropm^ie 
Register  of  Sasines.^ 

1108.  What  is  the  effect  of  such  a  relinquishment  f 

(1.)  The  superiority  relinquished  is  extinguished,  the  invest! 
ture  completed  upon  the  relinquishment  being  as  effectual  as  if 
the  granter  of  the  deed  of  relinquishment  had  completed  his  title 
to  the  superiority,  and  had  thereafter  conveyed  the  same  to  tbe 
vassal ;  and  the  latter,  after  having  completed  his  titles  under  the 
over^uperior,  had  resigned  cui  rettianeiUiam  in  lus  own  handa 

(2.)  The  investiture  so  completed  does  not  in  any  respect 
extend  the  rights  or  interest  of  the  over-superior,  and  he  is  entitled 
to  no  more  than  the  duties  and  casualties,  taxed  or  untaxed,  to 
which  he  would  have  been  entitled  if  the  granter  of  the  deed  of 
relinquishment  had  remained  his  vassal. 

(3.)  Such  relinquishment  by  a  superior,  who  shall  not  h»y^ 
completed  his  title  to  the  superiority  relinquished,  does  not  inf'^f 
a  passive  representation  on  his  part,  nor  any  liability  for  the  debts 
of  the  person  last  infefl  therein,  beyond  the  price  or  consideratioB 
if  any,  which  he  may  have  received  for  the  relinquishment' 


1  21  &  22  Vict.  c.  76,  §§  23,  24.  <  21  &  22  Vict  c.  76,  §|  28,  2i 
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1109.  Where  the  relinquished  saperiority  is  part  of  an 
entailed  estate,  how  is  the  price  received  for  the 
relinquishment  to  be  applied  ? 

The  price  I'eceived  for  the  relinquishment  is  to  be  consigned 
in  a  chartered  bank,  subject  to  the  orders  of  the  Court,  and  is  to 
be  applied  to  such  purposes  as  purchase-money  or  compensation 
coming  to  parties  having  limited  interests,  is  made  applicable 
under  the  Lands  Clauses  Consolidation  Act,  or  the  Entail  Amend- 
ment Act,  or  the  Entail  Amendment  Extension  Act,  or  any 
private  Act  of  Parliament  authorising  the  sale  of  the  entailed 
estate.^ 

mo.  May  the  price  of  relinquished  superiorities  of  entailed 
lands  be  charged  on  the  entailed  estate  1 

The  price  of  such  relinquished  superiorities,  with  the  relative 
expenses,  may  be  charged  on  the  entailed  estate  by  bond  and  dis- 
position in  security  granted  by  the  vassal  obtaining  the  relinquish- 
ment (1)  with  consent  of  those  heirs  of  entail  whose  consent 
would  be  required  to  the  execution  of  an  instrument  of  disentail 
of  the  lands;  or  (2)  under  authority  of  a  judicial  warrant  or 
decree  of  the  Court  pronounced  on  a  summary  petition  by  the  heir 
of  entail  in  possession,  the  proceedings  under  the  petition  being 
the  same  as  under  a  petition  to  charge  the  estate  with  provisions 
to  younger  children  as  authorised  by  the  Lands  Clauses  Act  and 
the  Entail  Amendment  Act,  excepting  that  in  this  case  newspaper 
advertisement  is  unnecessary.^ 


X.  INHIBITION. 

nil.  What  is  an  inhibition  1 

Inhibition  is  a  pei'sonal  prahibition,  which  proceeds  on  a  writ 
passing  under  the  Signet,  forbidding  a  debtor  from  alienating  his 
heritable  property,  and  from  contracting  debts,  by  means  of  which 
it  may  be  attached,  to  the  prejudice  of  the  creditor  using  the 
diligence,  and  interdicting  the  public  from  receiving  from  the 
debtor  conveyances  of  such  property.' 

1  21  &  22  Vict  c  70,  §  25.  >  Enk.    2,    11,    2;    BeU's   PHd. 

'  Ibid.  §  26.  2306. 
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1112.  upon  what  grounds  may  inhibition  proceed  1 

Inhibition  may  proceed,  (1)  on  a  hqnid  obligation,  sadi  tfi 
bond,  bill,  or  decree ;  or  (2)  upon  an  execated  summons  ,*(«)  \} 
warrant  to  inhibit  may  be  imierted  in  the  snmmons,  Gomt  of 
Session  Act»  1868,  §  18]  or  (3)  upon  a  debt  not  yet  payable,  wks 
the  debtor  is  vergena  ad  inopUvm} 

1113.  How  does  a  creditor  proceed  in  nsing  inhibition  agaiss 

his  debtor! 

(1.)  The  bond  or  other  warrant  is  produced  in  tbe  Biii 
Chamber,  with  a  bill  for  letters  of  inhibition,  which  is  pa»^ 
as  a  matter  of  course ;  the  deliverance  being  *^JuU  u<  pdil^f^ 
because  the  Lords  have  seen  the  registered  bond,"  or  otto 
warrant  upon  which  the  diligence  is  to  proceed.  [Section  1^. 
and  Schedule  QQ  of  the  Consolidation  Act,  1868,  provide  a  short 
form  of  letters  of  inhibition.     See  Stevens,  11  M<P.  772.] 

(2.)  The  letters  of  inhibition  are  then  signeted,  t^e  UIl  beins 
left  in  the  Signet  Office,  as  the  warrant  of  the  diligence. 

(3.)  The  inhibition  is  executed  against  the  debtor  personslly. 
or  at  his  dwelling-place. 

(4.)  It  is  executed  against  the  lieges  by  publication  at  tltt 
market-cross  of  the  head  burgh  of  the  jurisdiction  of  the  deUor5 
domicile. 

(5.)  Within  forty  days  of  the  date  of  publication  the  letters  of 
inhibition,  with  the  executions,  are  registered  either  in  tii^ 
Ceneral  Register  of  Inhibitions,  or  in  the  Particular  Register  of 
the  counties,  both  of  the  debtor's  domicile  and  where  the  landi 
lie.'  [Particular  Registers  of  Inhibitions  were  abolished  in  1S6^^ 
by  §  16  of  the  Land  Registers  Act] 

1114.  How  is  an  inhibition  executed  when  the  debtor  is  ^ 

of  Scotland? 

1  Erak.    2,    11,    8  ;    Bell's   Prin.  » Enik.  2,   11,  4 ;  HeuMB  I** 

2807.  820  (871). 


A  defender  alao  may  use  inhibition  on  a  depending  action  wbeo  *^ 
interlocutor  has  been  pronounced  by  the  Lord  Ordinary  or  the  Court  fiw^' 
him  entitled  to  ezpenses. 

If  an  action  has  been  more  than  a  year  and  a  day  in  dependsnoe,  it  ^ 
neceflsary  to  exhibit  to  the  Gerk  of  the  Bills  an  interlocator  pronouaoedwil^ 
the  year  previous,  to  show  that  the  process  is  not  asleep. 
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The  inhibition  is  executed  against  the  debtor  edictallj,  at  the 
office  of  the  keeper  of  Edictal  Citations ;  and  against  the  lieges  at 
the  market-cross  of  Edinburgh,  and  pier  and  shore  of  Leith.^ 

1116.  A  debtor  was  domiciled,  and  possessed  lands,  in  the 
county  of  Lanark;  an  inhibition  against  him  was 
duly  executed  and  published  on  1st  March,  and 
registered  in  the  Particular  Register  for  the  county 
of  Lanark  on  1st  April.  The  debtor  acquired 
additional  lands  in  the  county  of  Lanark,  and  also  in 
the  county  of  Stirling,  on  20th  March  ;  Did  the 
inhibition  attach  to  these  additional  lands  ? 

(1)  The  inhibition  being  duly  executed  and  published,  and 
timeously  registered,  attaches  to  the  additional  lands  acquired  by 
the  debtor  situated  in  the  county  of  Lanark,  as  the  diligence 
affects  acquirenday*  and  when  registered  within  forty  days  is 
effectual  from  the  date  of  publication.'  (2)  The  lands  situated  in 
the  county  of  Stirling  are  not  affected  by  the  inhibition,  as  it  was 
not  registered  in  the  General  Register  nor  in  the  Particular 
Register  for  that  county. 

[1116.  What  alteration  on  the  law  of  inhibitions  was  made 
by  the  Consolidation  Act,  1868? 

Section  157  provides  that  an  inhibition  recorded  after  31st 
December,  1868,  is  not  to  affect  acquirenda,  but  if  an  inhibition 
is  used  against  a  person  who  shall  afterwards  succeed  to  lands, 
which  at  the  date  of  recording  the  inhibition  were  destined  to  him 
by  entail  or  similar  indefeasible  title,  then  the  inhibition  is  to 
affect  said  person  so  far  as  regards  such  lands.] 

1117.  After  an  inhibition  had  been  duly  executed  and 
recorded,  the  debtor  inhibited  granted  a  discharge 
of  an  heritable  security  held  by  him,  and  also 
disposition  in  implement  of  missives  of  sale  entered 
into  anterior  to  the  date  of  the  inhibition ;  Was  the 
discharge  or  the  disposition  affected  by  the  inhibition ) 

Neither  the  discharge  (n)  (unless  the  debtor  in  the  security 

1  Menzies  Lect  820  (871).                        >  Enk.  2, 11,  6. 
«  Erak.  2,  11, 10. 

(n)  On  this  point  Profeiflor  Bell  says  (Com.  ii.  136) — *'  It  is  a  settled  rule 
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had  received  notarial  intimation  of  the  inhibition)^  nor  iht 
di8poBition(o)  is  effected  by  the  diligence;  because  inJufaitkc 
strikes  only  against  voluntary  deeds,  and  not  a£;aiiist  siftdi  as  the 
person  inhibited  was  under  a  previous  obligation  to  grant.' 


[1118.  What  alteration  on  the  law  of  inhibitions  was  nuuk 
by  the  Conveyancing  Act,  1874  ? 

All  inhibitions  subsisting  at  the  commenoement  of  the  Act 
are  to  prescribe  not  later  than  on  the  lapse  of  five  years  after 
said  date,  and  all  inhibitions  recorded  after  its  oommenoeoiffit 
are  to  prescribe  on  the  lapse  of  five  years  from  the  date  wh» 
they  take  effect.  The  Act  also  provides  that  inhibitions  maj  U 
renewed  by  recording  them,  or  a  memorandum,  in  the  R^^ister  d 
Inhibitions,  before  the  lapse  of  the  five  years,  and  before  tk 
expiration  of  every  subsequent  period  of  five  years.  §  42,  sid 
Schedule  J.] 
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1119.  What  is  the  nature  and  effect  of  adjudication  fcr 
debt? 

Adjudication  is  a  diligence,  or  an  action  of  execution  (fonndol 
on  a  liquid  document  of  debt),  the  object  of  which  is  to  tramfcf 
to  the  creditor  the  heritable  property  of  his  debtor,  in  8atisfiictio& 


1  A.  S.,  I9th  Feb.  1680.  *  Enk.  2, 11, 11  and  12  ;  M 

Leot.  821  (872). 


that  inhibition  does  not  affect"  "heritable  bonds  where  no  infefltaiait  hv 
been  taken.  Where,  however,  infeftment  has  onoe  been  taken,  the  debt  ii 
held  no  longer  to  be  a  mere  nomm  debtU,  bat  a  feudal  estate,  the  oonvejMooe  d 
which  may  be  barred  by  inhibition ; "  and  refers  to  Low,  6th  Dea  1814,  F.C. 
See  also  Ivory's  note  to  Ersk.  2, 11, 11. 

(o)  Though  the  inhibition  does  not  directly  strike  at  the  disposition,  ft  but 
have  effect  in  another  way,  because  the  purchaser  is  not  bound  to  pay  tb« 
price  until  the  record  is  purged  ;  Home,  28th  May,  1824,  8  S.  81.  See, 
however.  Lord  Justice-Clerk  Hope's  observations  on  this  case  in  LiringstoBe. 
27th  July,  1842,  5  D.  1. 

Held  that  titlenleeds  deposited,  after  inhibition,  with  an  agent  may  be 
hypothecated,  and  that,  if  they  are  necessary  for  the  sale  of  the  estate,  be  it 
entitled  to  be  ranked  on  the  price  for  his  busineis  account  preferably  to  the 
inhibiting  creditor ;  Menzies,  14th  Dec.  1841,  4  D.  257. 
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of  his  debt)  the  right  acquired  by  the  creditor  being  redeemable 
by  the  debtor  within  a  certain  time,  but  convertible  from  a  redeem- 
able security  into  an  absolute  right  of  property  after  the  expiry  of 
tlie  term  of  redemption.' 

1120.  What  were  the  leading  conclusions  of  the  summons  of 

adjudication  before  the  passing  of  the  Lands  Trans- 
ference Act|  and  what  modification  of  these  conclu- 
sions did  that  statute  introduce  1 

Before  the  passing  of  the  Lands  Transference  Act,  the  leading 
conclusions  of  the  summons  were,  (1)  a  conclusion  for  special 
adjudication,  that  s^ich  part  of  the  debtor's  lands  described  in  the 
summons  should  be  adjudged  to  the  pursuer  as  should  be  worth 
the  principal  sum  and  interest  to  the  date  of  the  decree,  and  one- 
fifth  part  more  of  the  principal  sum,  in  respect  the  pursuer  would 
want  the  use  of  his  money,  and  be  obliged  to  take  land  for  the 
same,  over  and  aboYe  the  composition  to  the  superiors  and  the 
expenses  of  infeftment;  and  (2)  an  alternative  conclusion  for 
general  adjudication  of  the  whole  lands  described  in  the  summons, 
for  payment  and  satisfaction  to  the  pursuer  of  the  principal  sum 
and  interest  to  the  date  of  the  decree,  according  as  the  same 
should  be  accumulated  at  that  date,  and  of  the  interest  of  the 
accumulated  sum  during  the  not  redemption,  over  and  above  the 
composition  to  the  superior  and  expenses  of  infeftment.^ 

The  Lands  Transference  Act  declared  that  it  should  be  no 
longer  necessary  to  conclude  for  special  adjudication,  and  that  it 
should  be  lawful  to  conclude  and  decern  for  general  adjudication, 
without  an  alternative  conclusion  for  special  adjudication.'  [The 
provisions  of  the  Act  of  1847  are  substantially  re-enacted  by  the 
Consolidation  Act,  §  59.] 

1121.  How  is  the  adjudication  completed  ? 

An  abbreviate  of  the  decree,  signed  by  the  extractor,  is  re- 
corded within  sixty  days  of  its  date  in  the  Register  of  Abbreviates 
of  Adjudication ;  but  where  lands  or  other  subjects  properly 
feudal  are  adjudged,  infeftment  or  registration  in  the  R^fister  of 
Sasines  is  necessary,  in  order  to  the  completion  of  the  decree  as 


I  Bell's  Prin.  2299.  *  Jar.  St.  iii  335  (2nd  ed.) 

MO&n  Vict.  c.  48,  §  18. 
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a  preferable  right ;  ^  and  when  a  real  right  ia  thus  eatablialied,  the 
recording  of  an  abbreviate  is  not  indispensable  for  the  adjmdgers 
security. " 


1122.  How  does  the  adjudger  of  an  heritable  secaiity 
plete  his  title  f 

The  adjudger's  title  maj  be  completed,  whether  the  adjadica- 
tion  has  beef  led  against  the  creditor  in  the  security,  or  Mf^ins± 
his  heir  duly  vested  therein,  by  recording  the  abbreviate  of  the 
adjudication  in  the  Register  of  Sasines ;  which  has  the  same  effect 
as  if  the  adjudger  had  been  entered  and  infefb  on  a  charter  of 
adjudication.'     Where  the  adjudication  has  been  led  against  the 
creditor's  heir-apparent,  whether  he  shall  have  renounced  or  not, 
the  adjudger's  title  may  be  completed  by  recording  the  decree 
itself  in  the  Register  of  Sasines ;  the  adjudger,  by  this  method, 
being  in  the  same  position  as  if  an  assignation  of  the  security  had 
been  granted  in  his*  favour  by  the  ancestor,  and  if  such  assigna- 
tion had  been  duly  recorded  at  the  date  of  recording  the  decree.* 
[The  provisions  of  the  two  statutes  referred  to  in  notes  3  and  4 
are  re^naoted  with  amendments  by  §  65  of  the  Conveyancing 
Act,  which  takes  the  place  of  §  129  of  the  Consolidation  Act.] 

(For  the  forms  of  procedure  in  leading  adjudications  agminst  i^parent  hcjn» 
and  of  completing  the  adjudger'a  title,  see  Cases  under  Adjudicatioii  in 
Implement,  p.  367.) 

1123.  How  long  does  the  right  of  redemption  competent  to 
the  debtor  subsist  1 

The  debtor  may  i*edeem  the  lands  at  any  time  during  the 
currency  of  the  legal,  which  in  ordinary  adjudications  is  ten  years; 
and  even  after  the  legal  has  elapsed  the  right  of  redemption 
remains  with  the  debtor,  until  decree  of  declarator  of  expiiy  is 
pronounced,  or  until  the  adjudger  shall  have  possessed  the  lands 
for  forty  years  after  expiration  of  the  legal  on  a  completed 
feudal  investiture.' 

1  Ersk.  2,  12,  28  and  43;   Bell's  »  8  A  9  Vict  c  81,  $  S. 

Prin.  825,  A.  826.  *  21  &  22  Vict,  c  76,  §  27. 

<  Chart^ris,  2nd  Feb.  1714,  5  B.  S.  ^  £„]^  2,  12,  49  ;{p)  MenziesLect 

102 ;  Ersk.  2,  12,  26.  824  (876). 


(p)  Erak.  2, 12,  22,  note  345,  and  cases  there  cited. 
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1124.  How  may  an  ac^'udication  be  converted  from  a  redeem- 

able into  an  absolute  right) 

(1)  By  decree  of  declarator  of  expiry  of  the  legal ;  ^  or  (2)  by 
forty  years'  possession  from  the  date  of  expiration  of  the  legal  on 
a  completed  feudal  investiture.' 

1125.  What  is  the  legal  or  period  of  redemption  in  an 

adjudication  contra  hcareditatem  jaeentem  /  and  how 
may  the  right  of  redemption  be  made  available  ? 

The  legal  in  an  adjudication  contra  hcereditatem  jacentem  is 
seven  years.  It  is  said  that,  unless  the  heir  who  has  renounced 
was  a  minor  at  the  date  of  the  renunciation,  the  right  of  redemp- 
tion is  not  directly  available  to  him;  and  that  the  method  of 
exercising  the  right,  if  he  wish  to  do  so,  is  to  grant  a  trust-bond 
for  a  sum  exceeding  the  value  of  the  estate,  upon  which  the 
trustee  a^udging  may  redeem  and  convey  to  the  heir.*  But  it 
would  appear  from  the  authorities  collected  by  Mr.  Boss,  that  an 
adjudication  may  be  redeemed  by  the  heir  when  served,  although 
he  has  previously  renounced.  ^(«) 

1126.  What  is  the  nature  and  effect  of  an  adjudication  in 

security  1 

Adjudication  in  security  is  used  where  the  debt  is  not  yet  due, 
and  where  the  debtor  is  vergens  ad  inopiam^  or  the  creditor  is 
exposed  to  the  risk  of  being  excluded  from  competing  with  other 
adjudgers.  It  confers  on  the  adjudger  the  right  of  ranking  on 
the  debtor's  estate,  but  it  may  be  redeemed  at  any  time,  and  can 
never  be  converted  into  an  absolute  right  of  property.' 

1127.  How  may  an  adjudication  be  extinguished  ? 

(1)  By  payment;  (2)  by  intromission  with  the  rents ;'(^)  and 

i  CMnpbell,  M.  321.  ^  Stewart,  7th  Dec.  1809,  F.C.    See 

*  Ormiston,  7th  Feb.  1809,  F.G.(r)       1  Ross  L.C.  804. 
5  Emk.  2,  12,  49 ;  BeU's  Com.  i.  «  Ersk.  2,  12,  9,  42 ;  BoU's  Prin. 

751.  832, 2305. 

•  BeU's  Prin.  829. 


(r)  BeU*8  Com.  L  746. 

(«)  A  posterior  adjudger  may  exercise  the  power  of  redemption  on  payment 
of  the  prior  creditor's  debt. 

(t)  Where  there  has  been  no  decree  of  declarator  of  expiry  of  the  legal 

!2  M 


530  ADJUDICATION  FOB  DEBT. 

(3)  by  the  negatiTe  prescription,  althcmgh  the  adjudicttumli^ 
followed  bj  charter  and  saone,  if  not  aooompanied  with  posKSr 
sion.^ 

1128.  What  is  meant  bj  the  '<  first  effectual  adjudication  M 

This  has  reference  to  the  case  where  there  is  a  competition  of 
adjudications,  the  '*  first  effectual "  being  that  whidi  fixes  H^ 
criterion  of  pari  passu  preference  introduced  by  the  Act  1661, 
c.  62,  giving  an  equal  ranking  to  all  adjudications  led  before  th^ 
one  first  made  effectual,  and  to  those  led  within  a  year  and  daj 
after  it  An  adjudication  is  made  first  effectual,  provided  it  bs 
proceeded  on  a  summons  duly  intimated  on  the  Walls  and  in  tbe 
Minute  Book,  (1)  by  adual  infeftment  on  the  decree,  or  r^gisbt* 
tion  of  it  in  the  R^;ister  of  Sasines ;  or  (2)  by  constructive  infeft- 
ment)  which  is  produced  by  lodging  a  draft  charter  and  note  is 
the  office  of  the  Presenter  of  Signatures,  or  by  a  general  diaije 
of  homing  against  superiors,  according  as  the  lands  are  held  d 
the  Grown  or  of  a  subject,  and  by  recording  in  the  Kegi^ter  of 
Abbreviates  a  copy  of  the  note  and  an  abstract  of  the  Crovn 
Charter,  or  the  charge  of  homing  against  the  subject  superior.' 

1129.  A,  for  a  debt  of  £3000,  adjudges  his  debtor's  propertj, 

which  was  subsequentiy  sold  under  a  ranking  aiui 
sale  for  £2000.  Within  a  year  and  day  of  As 
adjudication,  which  was  made  first  effectual,  B  led 
an  adjudication  of  the  property  for  an  equal  anionnt; 
but  before  B  raised  his  adjudication  O  inhibited  tk 
proprietor  of  the  lands  for  a  debt  of  £1000,  contractal 
after  A's,  but  before  B's.  What  are  the  rights  of  A. 
B,  and  0,  respectively  1 

The  price  would  be  equally  divided  between  A  and  B,  their 
debts  being  equal,  and  their  ranking  being  pari  passu^  in  cons^ 
quence  of  the  statutory  rule  of  preference.  G  is  not  entitled  to 
participate  in  the  price,  although  his  debt  was  contracted  before 
the  debt  of  B,  and  his  inhibition  used  before  B's  adjudication  vis 
raised,  because  C  could  have  drawn  nothing  from  the  debtor's 
BRtate  though  B's  debt  had  not  been  contracted ;  and  an  inhibitioo 
of  a  creditor  not  adjudging  does  not  affect  a  posterior  adjudgisg 

"  Anderson,  M.  10676.  «  19  &  20  Vict.  c.  91,  ?  6. 
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creditor,  if  ao  adjudication  has  been  led  by  another  creditor  for  a 
debt  contracted  prior  to  the  inhibition,  and  exceeding  the  value  of 
the  lands.  \u) 

1130.  What  is  the  rule  of  ranking  adjudgers  on  the  debtor's 
estate  whose  adjudications  have  not  been  led  within 
a  year  and  day  from  the  date  of  the  first  effectual 
adjudication  9 

They  are  postponed  to  those  creditors  who  have  adjudged 
within  the  year  and  day,  and  are  ranked  according  to  the  dates 
of  their  deci*ees.' 


XIII.    HERITABLE  SECURITIES. 

1131.  What  is  a  wadset,  and  what  were  the  different  forms 

by  which  the  right  was  constituted  ? 

A  wadset  is  a  form  of  security  now  obsolete,  by  which  a 
proprietor  impignorated  or  pledged  his  lands  to  his  creditor  in 
security  of  debt.  The  right  was  constituted  originally  by  a 
charter  granted  by  the  debtor  or  reveraer  to  the  creditor  or 
toadaetter,  impledging  the  lands  until  payment;  afterwards  by  a 
deed  of  alienation  ex  facie  absolute  and  irredeemable,  with  a 
separate  writing  called  a  letter  of  reversion ;  and,  lastly,  by  a 
mutual  contract,  by  which  the  reverser,  on  the  one  part,  disponed 
the  lands,  and  the  wadsetter,  on  the  other  part,  granted  the  right 
of  reversion.' 

1132.  What  was  meant  by  a  proper  and  an  improper  wadset  1 

(1.)  The  proper  wadset  was  that  by  which  the  wadsetter  got 
possession  of  the  lands  with  the  rents  and  produce  for  the  use  of 
his  money,  so  that  the  wadsetter  was  not  obliged  to  account  for 
the  surplus  of  rents  exceeding  the  interest,  nor  was  the  reverser 
bound  to  make  up  any  deficiency. 

1  MUn,  M.  2876  ;  Enk.  2,  11,  16  ;  *  Enk.  2, 12,  88. 

1  Ro88  L.C.  269.  >  Enk.  2,  8,  4  ;  Jar.  St  I  893. 


(u)  The  rules  of  ranking  of  inhibiting,  adjudging,  and  real  crediton  will  be 
ound  fully  stated  Bell's  Com.  U.  407  et  teq. 
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(2.)  The  improper  wadset  was  that  under  which,  if  the  lents 
were  less  than  the  legal  interest,  the  reveraer  was  obliged  to 
make  up  the  deficiency ;  and  if  the  rents  exceeded  the  interest, 
the  wadsetter  was  bound  to  impute  the  surplus  towards  extincti(si 
of  the  principal.* 

1133.  What  were  letters  of  regress  ? 

The  writ  so  called  was  a  writiug  obtained  by  the  revener  bm 
his  superior  when  the  wadset  was  holden  ^  me,  its  purpose  bei&g 
to  secure  his  re-entry  upon  extinction  of  the  wadset,  without 
payment  of  a  composition.^ 

1134.  What  was  meant  by  an  elk  to  the  reversion  f 

An  eik  to  the  reversion  was  a  deed  granted  by  the  reverser, 
acknowledging  receipt  of  an  additional  loan  from  the  wadsetter, 
and  declaring  that  the  wadset  should  not  be  redeemable  nntil 
both  loans  were  paid.' 

1135.  How  is  a  wadset  extinguished,  the  redemption  being 

voluntary  1 

(1)  An  improper  wadset  may  be  extinguished  by  a  disduuig^ 
and  renunciation  recorded  in  the  Begister  of  Sasines.  (2)  But 
where  the  wadset  is  proper,  there  ought  to  be  a  reoonTeyanc^ 
with  resignation  cui  renmnentiam^  as  the  provisions  of  the  Herit- 
able Securities  Acts  do  not  appear  to  apply  to  such  rights,  and  it 
is  doubtful  whether  a  discharge  and  renunciation  is  sufiBcient^ 

1136.  What  is  a  bond  and  disposition  in  security) 

A  bond  and  disposition  in  security  is  a  deed  granted  by  tbf 
borrower  to  the  lender,  containing  (1)  an  acknowledgment  of  tbe 
loan,  and  an  obligation  to  repay  the  principal  sum  and  interest, 
with  penalties  applicable  to  each  ;  (2)  a  conveyance  to  the  lender 
of  the  borrower's  lands  in  security  of  the  principal,  interest,  asd 
penalties,  the  lands  being  redeemable  if  the  power  of  redemptioc 
be  exercised,  but  irredeemable  in  the  event  of  a  sale  in  tenns 


1  Enk.  2,  8,  26  ;  Jur.  St  i.  394.  «  Stair,  2, 10, 13  ;  D.  of  Boxborghe. 

'  Ersk.  2,  8,   18  ;   Menzies  Lect.  9th  March,  1825,   1  W.  &  S.  Ai^ 

800  (848).  41 ;   Menses  Lect  800  (848).    St« 

='  Ersk.  2,  8,  10.  Ersk.  2,  8,  17. 
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of  the  deed ;  (3)  an  assignation  to  the  rents  and  writs ;  (4)  an 
obligation  of  warrandice ;  (5)  a  power  of  redemption ;  (6)  an 
obligation  for  the  expense  of  assigning  and  discharging  the 
security ;  (7)  a  power  of  sale  on  default  in  payment ;  and  (8)  a 
consent  to  registration  for  preservation,  execution,  and  publication. 
[As  bonds  and  dispositions  in  security  now  require  warrants  of 
registration,  a  consent  to  registration  far  pvblication  is  not  now 
necessary.] 

[1137.  What  changes  were  introduced  by  the  Consolidation 
Act,  1868,  §  117,  as  to  the  succession  to  heritable 
securities  ? 

No  heritable  security  granted  either  before  or  after  the  Act  is 
(except  in  the  cases  theseinafter  provided)  to  be  heritable  as 
regards  the  succession  of  the  creditor,  but  is  to  be  moveable  as 
regards  the  succession  of  such  creditor,  and  to  belong  to  his 
executors  or  representatives  in  mohilUms,'] 

[1138.  State  shortly  the  excepted  cases  referred  to  in  the 
foregoing  question. 

(1.)  The  heritable  security  is  to  continue  heritable  as  regards 
succession,  if  expressly  conceived  in  favour  of  heirs,  excluding 
executors. 

(2.)  Even  when  a  heritable  security  is  conceived  in  favour  of 
executors  it  may  be  rendered  heritable  quoad  succession,  whether 
recorded  or  not,  by  the  minute  (Sched.  DD)  provided  by  the  Act 

(3.)  All  heritable  securities  are  to  continue  heritable  (a)  "quoad 
Jiscwm^  and  (6)  as  regards  rights  of  courtesy  and  terce  of  husband 
or  wife  of  the  creditor. 

(4.)  No  heritable  security  is  to  pertain  to  the  husband  jure 
numii  where  the  same  is  taken  to  the  wife,  or  to  the  wife  jure 
relieUe  where  the  same  is  taken  to  the  husband,  unless  the  husband 
or  relict  have  right  therein  otherwise.     See  Hodge,  7  R  259. 

(5.)  Where  legitim  is  claimed  on  the  death  of  the  creditor, 
no  heritable  security  shall  be  held  part  of  the  creditor's  moveable 
estate  in  computing  legitim,] 

1139.  What  is  the  leading  diiference  between  an  heritable 
bond  and  a  bond  and  disposition  in  security ) 

A  bond  and  disposition   in   security   contains  a  dispositive 
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clause,  oonvejing  de  presenH  the  lands  in  security  of  the  persoa 
obligation;  whereas  an  heritable  bond  contaiiis  no  dbpoouv- 
clanse,  but  only  an  obligation  to  infeft  the  lender  in  an  ansoai- 
rent  corresponding  to  the  amount  of  the  interest,  payable  oot  ^ 
the  lands^  and  also  in  the  lands  themselFeSy  in  security  of  tb 
principal  sum,  interest,  and  penalties.^ 

1140.  What  was  the  obstacle  which  formerly  existed  totk 

constitution  of  heritable  securities  for  loans  by  viy 
of  cash-credit ;  and  how  was  that  obstacle  remored! 

An  heritable  security  for  a  cash-credit^  being  a  security  fori 
future  debt,  was  ineffectual  under  the  Act  1696,  c  5,  tIiks 
enacted  '<  that  all  dispositions  or  other  rights  that  shall  be  gnntsi 
for  hereafter,  for  relief  or  security  of  debts  to  be  contracted  k 
the  future,  shall  be  of  no  force  as  to  any  debts  contracted  af^ 
the  sasine  following  on  the  said  disposition  or  right  "(.rj  7*^ 
remedy  this  inconvenience,  it  was  provided  by  54  (}eo.  Ill*  c  l^'- 
§  12,  and  re-enacted  by  19  &  20  Vict,  c  91,  §  7,  after  ti»e  r^ 
of  the  former  statute,  that  heritable  securities  may  be  given  for 
cash-accounts,  or  for  the  relief  of  cautioners  in  ca8h-aocoiuits»  o£ 
condition  that  the  principal  sum  and  interest  to  become  due  noder 
the  bond  shall  be  limited  to  a  certain  definite  sum,  to  be  speam 
in  the  security,  not  exceeding  the  amount  of  principal  and  tkies 
years'  interest  at  five  per  cent;  and  it  is  provided  by  the  law^ 
statute,  that  the  heritable  security  shall  subsist  to  the  extent  o^ 
the  sum  limited,  or  any  less  sum,  until  the  cash-account  is  finvv 
closed,  and  the  balance  paid  up  and  discharged,  and  the  infefto®^ 
renounced. 

1141.  How  was  the  creditor's  right  under  a  bond  and  dis^ 

position  in  security  completed  before  the  Heriwa* 
Securities  Acts ;  and  what  is  now  the  procedure  t 

1  Jar.  St.  i.  895. 

{x)  There  was  a  further  difficulty  in  reference  to  such  securities— vi^-t  ^. 
at  common  law  heritable  securities  cannot  subsist  for  a  debt  ^^''^^^^^ 
amount,  but  fall,  irrespective  of  any  discharge,  whenever  any  part  of  the  d^ 
is  paid,  and  do  not  revive  although  the  debt  should  be  again  conto>^ 
Apart  from  the  statutory  provisioUi  the  only  mode  of  oonstitutii^ ' '^ 
security  for  such  a  debt  is  by  absolute  disposition  and  back-bond 
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Before  the  Heritable  Securities  Acts,  the  creditor's  right  wa4S 
completed  by  infeftment  on  the  bond ;  but  now  the  right  is  per- 
fected by  registration  in  the  Register  of  Sasines,  without  infeft- 
ment.    [A  warrant  of  registration  is  now  necessary.] 

1142.  What  is  the  effect  of  the  registration  of  a  bond  and  dis- 

position in  security  in  the  Register  of  Sasines  % 

The  registration  of  the  bond  is  as  effectual,  to  all  intents  and 
purposes,  as  if  it  had  contained,  in  the  case  of  subjects  held  by 
the  ordinary  tenures,  an  obligation  to  infeft  a  nie  vet  de  me^  pro- 
curatory  of  resignation,  and  precept  of  sasine,  and  in  the  case  of 
burgage  subjects,  an  obligation  to  infeft  more  burgi  and  procura- 
tory  of  resignation,  and  as  if  sasine,  or  resignation  and  sasine,  had 
been  duly  made,  accepted,  and  giren  thereon,  in  favour  of  the 
original  creditor,  and  an  instrument  of  sasine,  or  of  resignation 
and  sasine,  had  been  duly  recorded  at  the  date  of  the  registration 
of  the  bond  and  disposition  in  security.  [Consolidation  Act, 
1868,  §  118.] 

1143.  What  is  the  form  of  voluntary  conveyance  by  which 

heritable  securities  are  transmitted ) 

^mple  assignation,  containing  merely  a  transference  of  the 
security  and  the  lands,  and  a  reference  to  the  register  in  which 
the  security,  or  the  sasine  upon  it,  is  recorded  [Consolidation  Act, 
1868,  Schedule  GO];  the  assignee's  right  being  completed  by 
registration  of  the  deed  in  the  Register  of  Sasines.  Where  the 
assignation  is  granted,  not  by  the  original  creditor,  but  by  a  prior 
assignee,  the  title  of  the  latter  is  deduced  in  the  assignation. 

[1144.  Where  the  creditor,  in  a  heritable  security  from  which 
executors  are  excluded,  has  died  after  recording  the 
bond  in  the  Register  of  Sasines ;  'How  does  his  heir 
make  up  a  title  ? 

(1.)  By  writ  of  acknowledgment  granted  by  the  debtor  duly 
infeft,  and  registration  of  the  writ  in  the  Register  of  Sasines. 
Consolidation  Act,  1868,  Schedule  II  and  §  125,  as  corrected  by 
the  Conveyancing  Act^  1874,  §  63. 

(2.)  If  a  writ  of  acknowledgment  cannot  be  obtained,  the 


1 
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heir's  title  may  be  oompleted  by  decree  of  general  or  spoaal  aer- 
vice,  and  notarial  instrument  (Schedule  J  J),  and  §  128.] 

[114S.  Where  the  creditor  has  died  before  reoordiiig  the 
bond ;  How  does  his  executor  or  general  dispoDee 
make  up  a  title! 

By  notarial  instrument  in  the  form  of  Schedule  MM  c^  the 
Consolidation  Act,  1868,  and  §  130.] 

[1146.  Where  the  assignee  of  a  recorded  bond  has  died 
before  recording  the  assignation;  Hoipt  does  his 
executor,  disponee,  assignee,  legatee,  or  heir  make 
up  a  title  1 

By  notarial  instrument  in  the  form  of  the  schedule  mentioned 
in  the  previous  Answer;  when  taken  in  favour  of  an  beir,  a 
decree  of  general  or  special  service  being  presented  to  the  notary 
as  one  of  the  warrants  of  the  instrument.] 

[1147.  Where  the  assignee  has  died  after  recording  the  assig- 
nation ;  How  does  his  heir  complete  a  title  t 

(1)  By  writ  of  acknowledgment;  or  (2)  by  general  service  and 
notarial  instrument     See  Answer  1144.] 

[1148.  How  does  a  general  disponee  complete  a  title  to  a 
recorded  bond  and  disposition  in  security  I 

By  expeding  and  recording  a  notarial  instrument  in  the  forms 
of  (1)  Schedule  L  of  the  Consolidation  Act,  1868  (a  form,  how- 
ever, rather  intended  for  lands,  and  not  now  usually  adopted  in 
practice)  ;  (2)  Schedule  KK  of  the  same  Act ;  or  (3)  Schedule  K 
of  the  Conveyancing  Act,  1874.] 

1149.  Where  a  special  assignation  of  an  heritable  security  is 

contained  in  a  deed  of  conveyance  of  other  properties ; 
How  does  the  assignee  complete  his  title  1 

[By  expeding  and  recording  a  notarial  instrument  in  the  form 
of  Schedule  HH  of  the  Consolidation  Act,  1868.] 

1150.  How  does  a  judicial  factor  on  a  testamentary  trust- 
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estate  complete  his  title  to  heritable  securities  held  by 
the  truster! 

(1.)  Where  the  trustees  have  not  made  up  a  title— the  judicial 
factor  may  complete  his  title  by  recording  in  the  Begister  of 
Sasines  his  act  and  warrant  of  special  powers,  the  securities  being 
specified  in  the  warrant.     [Consolidation  Act,  §  24.] 

(2.)  Where  the  trustees  have  made  up  a  title  and  are  still 
living, — ^by  assignation  from  the  trustees  and  registration ;  or  by 
adjudication  against  the  trustees,  and  registration  of  an  abbreviate 
of  the  decree  in  the  Register  of  Sasines. 

(3.)  Where  the  trustees  have  made  up  a  title  and  are  all  dead, 
— by  declaratory  adjudication  against  the  heir  of  the  last  survivor, 
and  charter  of  adjudication  from  the  debtor  of  whom  the  security 
is  held,  and  inf eftment  on  or  registration  of  charter. 

[The  proceedings  mentioned  in  (2.)  and  (3.)  are  rendered 
unnecessary  by  §  44  of  the  Conveyancing  Act,  which  provides 
that  if  a  trust-title  has  been  completed,  any  person  appointed  by 
the  Court  to  administer  the  trust,  by  recording  in  the  Register 
of  Sasines  an  extract  of  the  interlocutor  appointing  him,  and 
containing  references  to  the  trust-deed  and  recorded  titles,  and 
setting  forth  the  lands  (in  which  expression  heritable  securities 
are  included)  by  description  or  reference,  shall  operate  a  title  by 
infefbment  in  the  same  way  as  if  he  had  been  a  trustee  named  in 
the  recorded  titla] 

115L  How  does  a  trustee  on  a  sequestrated  estate,  or  the 
liquidator  of  a  joint-stock  company,  or  the  company, 
complete  a  title  to  heritable  securities  held  by  the 
bankrupt] 

[By  expeding  and  recording  a  notarial  instrument  under  the 
Consolidation  Act,  Schedule  LL,  and  §  2d.] 

1152.  A  purposes  to  lend  money  to  B,  on  an  assignation  to 
be  granted  by  him  of  a  bond  and  disposition  in  secu- 
rity in  his  favour  by  M.  On  examination,  it  is  found 
that  M's  title  is  complete,  that  the  bond  is  correctly 
framed  and  duly  recorded,  that  it  is  the  only  burden 
affecting  the  property,  and  that  the  value  of  the 
property  is  amply  sufficient  for  the  loan;  Is  there 
anything  else  required  for  A's  security ) 
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Unless  A  has  full  confidence  in  B^  he  should,  as  leoommeufed 
in  the  Style  Book,  obtain,  along  with  the  assignation,  an  admow- 
ledgment  of  the  subsistence  of  the  debt  tram  M ;  as  the  bond  nuj 
have  been  extinguished  by  payment^  eoneursits  dMU  et  ereiiii^  or 
an  unreoorded  di8charge.^(/) 

U53.  What  is  the  fonn  of  deed  by  which  heritable  secaritks 
are  extinguished  1 

A  discharge  [Consolidation  Act^  1868,  §  132,  Schedule  NN], 
by  which  the  creditor  discharges  the  bond,  and  all  interest  due  on 
it,  and  declares  the  lands  to  be  redeemed  and  disburdened ;  tbe 
deed  being  completed  by  registration  in  the  Register  of  Saanes 
Where  the  discharge  is  granted,  not  by  the  original  creditor,  bot 
by  a  person  who  has  acquired  right  to  the  security  by  aasign>tinn 
or  otherwise,  the  grantor's  title  is  shortly  deduced  in  the  di^ 
charge.(m)  [The  enactment  quoted  in  the  note  is  in  substance 
re-enacted  by  §  150  of  the  Consolidation  Act] 

1  Rankin,  M.  572 ;  2RomL.C.707;  Jur.  St.  4th  edit.  L  676. 


(l)  In  one  case,  where  lands  had  been  sold  in  a  8eqaeetrafcion»  it  *** 
attempted,  but  unsuccessfully,  to  set  aside  an  heritable  security  on  the  giwo'l 
that  it  had  been  granted  for  a  debt  constituted  by  bills  which  had  been  renevni 
since  the  date  of  the  security ;  M'Nair,  16th  Feb.  1827,  5  &  372. 

(m)  By  the  23  k  24  Vict  c.  143,  §  28,  it  is  provided  that  "when  any  hs^ 
whether  held  burgage  or  not,  disponed  under  the  authority  of  an  Act  ol  Fu^- 
ment  in  excambion  for  other  lands,  are  burdened  with  debts,  the  lands  w  &• 
poned  shall,  from  and  after  the  date  of  registration  in  the  impropriate  Beguter 
of  Sasines  of  the  contract  or  deed  of  excambion  of  such  lands,  be  fireed  and  dis- 
burdened of  such  debts  so  far  as  previously  affecting  the  same,  and  shall  be 
burdened  with  the  debts,  if  any,  which  previously  affected  the  lands  acquired 
in  exchange  for  the  same,  in  the  order  of  preference  in  which  such  debts  voe 
a  burden  upon  such  last  mentioned  lands."  Before  any  such  excamfaioo  0 
authorised,  ''such  intimation  as  the  Court  of  Session  may  consider  neceovy 
shall  be  made  to  all  creditors  having  interest,"  who  may  "  sUte  any  objectioB^ 
thereto,  of  which  the  Court  shall  judge."  In  the  contract  or  deed  ol  exeim- 
bion,  or  in  a  schedule  subscribed  as  relative  thereto,  and  recorded  therewitli, 
**  there  shall  be  set  forth  as  to  each  of  the  said  debts  the  following  paiticaltfB, 
namely,  the  amount  of  the  debt,  the  date  of  recording,  the  writ  by  which  its 
constitution  was  originally  published,  the  register  in  which  the  same  ww  ^ 
published,  the  name  and  designation  of  the  original  creditor,  and,  if  the  deM 
has  been  transferred,  the  name  and  designation  of  the  creditor  miderstood  U> 
be  in  right  thereof  for  the  time,  and  the  date  of  recording  the  writ  whercbj  ^» 
right  was  published,  and  the  register  in  which  the  same  was  so  puUisbed : 
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1154.  How  does  the  debtor  in  a  bond  and  dispoBition  in 
security  exercise  the  power  of  redemption ) 

(1.)  The  debtor  makes  notarial  premonition  of  three  months  to 
the  creditor,  to  attend  at  the  place  of  ^jmeiit,{n)  and  receive  the 
amount  due  under  the  bond ;  with  certification,  that  if  he  fail  to 
appear,  or  refuse  to  receive  payment,  the  amount  would  be  con- 
signed [in  the  bank  specified  in  the  security,  if  any  bank  shall  be 
so  specified,  and  if  not,  then]  in  a  chartered  bank  [or  bank  incor- 
230nited  by  Act  of  Parliament]  specified  in  the  notice,  and  having 
an  office  at  that  place.  The  evidence  of  this  step  of  the  procedure 
is  a  notarial  instrument  of  premonition.  [Consolidation  Act, 
1868,  §119.] 

(2.)  The  debtor,  or  his  procurator,  along  with  a  notary  and 
witnesses,  attend  on  the  day  and  at  the  place  appointed,  and  in 
the  event  of  the  creditor's  absence,  or  refusal  to  receive  the  amount, 
the  debtor  consigns  it  in  bank,  and  protests  that  the  lands  shall 
thereafter  be  holden  as  duly  redeemed ;  and  a  notarial  instrument 
of  consignation  is  then  expede. 

(3.)  The  debtor  then  raises  an  action  of  declarator  of  redemp- 
tion against  the  creditor,  to  have  it  found  and  declared  that  the 
order  of  redemption  has  been  duly  observed  and  fulfilled  by  the 
debtor,  and  that  thereby  the  bond  and  disposition  in  security  is 
legally  extinguished,  and  the  lands  redeemed  and  disburdened. 
The  decree  is  recorded  in  the  Register  of  Sasines. 

[The  proceeding  mentioned  in  the  foregoing  paragraph  (3.)  is 
rendered  unnecessary  by  §  49  of  the  Conveyancing  Act,  which 
provides  that  when  a  debtor  shall  have  exercised  his  right  of 
redemption,  but  from  the  death  or  absence  of  the  creditor  or  other 
cause  cannot  obtain  a  discharge,  he  may  consign  the  sum  due, 
principal  and  interest,  and  thereupon  obtain  from  any  notary- 
public  a  certificate  in  terms  of  Schedule  L,  No.  2.  The  recording 
of  this  certificate  in  the  Kegister  of  Sasines  is  to  have  the  efiect 
of  completely  disencumbering  the  lands.] 


and  "in  such  contract  or  deed  of  excambion  Buch  debts  shall  be  expressly 
declared  to  burden  the  lands  to  which  the  same  are  transferred." 

(n)  The  notice  must  be  given  either  for  the  term  of  payment  in  the  bond  or 
for  a  term  of  Whitsunday  or  Martinmas  thereafter ;  and  the  place  of  payment 
should  be  the  office  of  the  bank,  if  any,  specified  in  the  bond  ;  10  &  11  Vict 
c.  50,  §  3. 
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1155*  How  does  Uie  creditor  exercise  the  power  of  salel 

(1.)  A  notarial  intiination,  requisition,  and  protest,  at  tht 
instance  of  the  creditor,  is  served  on  the  debtor(p)  namtang  tk 
teims  of  the  bond,  that  it  remains  due  and  unpaid,  and  thefefoR 
requiring  the  debtor,  within  three  months,  to  make  payment; 
with  certification  that,  in  case  of  his  failure  to  do  so,  the  debtof 
should  incur  the  penalty  in  the  bond,  that  the  power  of  ledemp 
tion  should  thenceforth  cease  and  determine,  and  that  the  creditor, 
after  the  expiration  of  the  notice,  should  sell  the  lands  hy  pa^^ 
roup  at  such  price  as  they  should  bring.(^)  The  evidence  of  ^ 
notice  is  a  notarial  instrument  of  intimation,  requisition,  am 
protest  [By  the  Consolidation  Act,  §  1 19,  a  short  form  of  schedaJe 
is  provided  (FF,  No.  2),  and  a  copy  of  the  schedule  with  a  c^ 
cate  by  the  notary  thereon  is  to  be  evidence  of  the  demand 
Where  the  demand  has  been  intimated  to  more  persons  than  one. 
a  copy  of  the  demand  intimated  to  one  and  certified  with  m 
additional  notarial  certificate  that  a  similar  demand  has  been 
intimated  to  the  other  persons,  is  to  be  sufficient  evidence.] 

[(2.)  After  the  expiration  of  the  three  months'  notice,  the  sale 
is  advertised  once  a-week  for  six  weeks,  in  an  Edinburgh  or  Gk«- 
gow  newspaper,  and  also  in  a  newspaper  published  in  the  coanty 
where  the  hmds  are  situated,  or  if  there  be  no  newspaper  publisbed 
in  that  county,  then  in  a  newspaper  published  in  the  next^  or  i 
neighbouring  county ;  the  place  of  sale  being  at  Edinburgh  or 
Glasgow,  or  at  the  head  burgh  of  the  county  within  which  the 
lands,  or  the  chief  part  thereof,  are  situated,  or  at  the  bargh  or 
town  sending  or  contributing  to  send  a  member  to  Parliament)  or 
at  the  bui^h  or  town  which  has  adopted  the  General  Police  A<i 
which  should  be  nearest  to  the  lands,  whether  within  or  withoat 
the  county.     Consolidation  Act,  §  119.] 


(p)  PerBonally,  or  at  hu  dwelliiig-plaoe,  if  within  Soothtnd;  or  i!  (^ 
thereof,  at  the  office  of  the  keeper  of  the  Record  of  Edictal  Gitatioiu. 

Where  the  debtor  and  trustees  named  by  him  were  dead,  the  Court)  on  the 
petition  of  an  heritable  creditor,  appointed  a  judicial  factor  to  enable  tw 
creditor  to  give  the  requisite  notice  of  sale  to  him ;  Reid,  2l8t  Feb.  IS^^ 
1  Stn.  490. 

{q)  The  Court  have  an  equitable  right  of  control  in  regard  to  (be  upftt 
price  for  ^he  protection  of  the  interest  of  postponed  heritable  creditois ;  ^^' 
28rd  Dec.  1848,  11  D.  301. 
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(3.)  The  creditor  executes  articles  of  roap,  and  at  the  time  and 
place  advertised,  the  property  is  brought  to  sale,  either  in  whole 
or  in  lot8.(r) 

(4.)  If  the  property  is  sold,  the  creditor  grants  an  absolute  dis- 
position to  the  purchaser,  containing  all  usual  clauses,  and,  in 
particular,  a  clause  binding  the  granter  of  the  bond,  and  his  heirs, 
in  absolute  warrandice  of  the  disposition,  and  obliging  him  to  cor- 
roborate and  confirm  the  same,  and  to  grant  all  deeds  necessary 
for  rendering  the  sale  effectual.  [Consolidation  Act,  §  119.]  The 
creditor,  on  receipt  of  the  price,  is  bound  to  hold  count  and  reckon- 
ing with  the  debtor,  or  with  any  other  party  having  interest,  and 
to  consign  the  surplus  in  a  chartered  or  incorporated  bank,  in  the 
joint  names  of  the  seller  and  purchaser  for  behoof  of  the  party  or 
parties  having  best  right  thereto ;  the  particular  bank  in  which 
the  consignation  is  to  be  made  being  specified  in  the  articles  of 
roup  [the  same  Act,  §  122]. 

1166.  What  is  the  effect  of  the  sale  and  consignation  of  the 
surplus  of  the  price  1 

Tlie  sale  is  as  valid  and  efiectual  to  the  purchaser  as  if  made 
by  the  granter  of  the  security  himself,  and  that  whether  the 
granter  shall  have  died  before  or  after  the  sale,  and  without  the 
necessity  of  confirmation  by  him  or  his  heirs,  and  notwithstanding 
that  the  party,  debtor  in  the  security  and  in  right  of  the  lands  at 
the  time,  shall  be  in  pupilarity  or  minority,  or  subject  to  any  legal 
incapacity.  And  upon  consignation  of  the  surplus,  if  any  be,  the 
disposition  by  the  creditor  to  the  purchaser  has  the  effect  of  com- 
pletely disencumbering  the  lands  of  all  securities  and  diligences 
posterior  to  the  security  of  such  creditor,  as  well  as  of  the  security 
and  diligence  of  such  creditor  himself  [Consolidation  Act,  ^121 
and  123.  The  Conveyancing  Act,  §  48,  and  Schedule  L,  No.  1, 
provides  a  form  of  notarial  certificate  for  use  when  there  is  no 
.  surplus  of  the  price.  When  recorded,  it  has  the  effect  of  disen- 
cumbering the  lands  of  all  securities  and  diligences  prior  and 
posterior  to  those  of  the  selling  heritable  creditor.] 

11S7.  What  is  necessary  in  order  to  the  constitution  of  a  real 
burden  by  reservation ) 

(r)  It  IB  illegal  for  the  creditor  selling  to  beonme  the  parchaier ;  Taylor, 
20th  Jan.  1846,  8  D.  400. 
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(1)  The  burden  must  be  of  definite  amount ;  (2)  the  person  in 
whose  favour  it  is  constituted  must  be  expressed  ;  (3)  words  must 
be  used  declaring  the  burden  a  real  burden  sffectdng  the  lands; 
and  (4)  these  particulars  must  be  transferred  to  the  record. ^(^) 

1158.  A  disposition  declared  that  it  was  granted  with  ami 

under  the  burden  of  payment  of  XlOO  to  A^  and  the 
declaration  was  engrossed  in  the  sasane,  and  truis- 
ferred  to  the  record :  Was  a  real  burden  effectoallr 
constituted  ? 

No ;  these  terms  import  nothing  more  than  a  personal  obliga- 
tion on  the  grantee.' 

1159.  A  disposition  was  granted  to  A,  under  burden  of 

paying  to  the  granter's  younger  children  the  sums 
provided  to  them  in  a -separate  bond  of  proviaioDf 
in  which  the  sums  and  the  children's  names  were 
specified,  and  it  was  declared  that  the  granter  had 
burdened  with  these  sums  his  *^  real  estate,  disponed 
by  me  to  A  by  disposition  thereof  in  his  fiivour,  of 
this  date,  and  relative  hereto."  The  snmSy  the 
children's  names,  and  the  declaration  of  the  burden 

^DuTs  Fend.  Conr.   194;   Men-  'M'Intyre,  8rd  Feb.  1824,    S  S. 

zies  Lect  794  (842).  664. 


(0  A  disponed, "  but  with  and  under  the  burden  of  the  foresaid  prioe 
of  (£17,700),  and  also  with  and  under  the  burdens,  conditions,  proTinoBi, 
and  restrictions  hereinafter  engrossed,  heritably  and  irredeemably,  all  and 
whole  the  coal  seams  and  coal  heughs  in  all  and  whole  the  following "  laads^ 
&c.,  and,  "with  and  under  this  further  condition,  that  the  said  B^  &c.,  and 
their  foresaid,  shall  pay  jointly  and  severally,  all  damages  of  every  deacriptkn 
which  may  be  occasioned  to  the  mansion-house,  gardens,  ftc,  by  tii«r  workiiig 
the  coal  or  by  their  driving  levels,"  kc.  Held  that,  in  regard  to  the  olaim  ti 
damages,  the  terms  were  such  as  to  constitute  only  a  personal  obUgatioiiv  *Bd 
not  a  real  burden  ;  Baird's  Trs.,  6th  Feb.  1846,  8  D.  464. 

A  disponed  certain  subjects,  under  burden  of  an  annuity  of  £15  to  eadi  of 
his  five  daughters  n&minatim,  to  be  continued  on  their  deaths  respectivelj  in 
favour  of  their  children  (then  unborn),  and  upon  the  death  of  the  cliildi«&,  to 
be  continued  in  favour  of  grandchildren,  which  provisions  he  declared  to  be  a 
real  burden  on  the  lands.  Held  that  a  real  burden  was  effectually  created  in 
favour  of  the  whole  three  generations ;  Erskine,  1st  March,  1843,  reported 
24th  June,  1846,  8  D.  868. 
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were  engrossed  in  the  sasine,  and  transferred  to  the 
record ;  Was  a  real  burden  duly  constituted  ? 

No ;  because  the  burdens  must  appear  in  the  deed  itself, 
reference  to  a  seimrate  deed  being  insufficient,  and  it  being 
incompetent  to  insert  anything  in  the  sasine  not  contained  in  the 
disposition,  which  is  its  warrant' 

1160.  How  is  a  real  burden  transmitted  ? 

By  assignation,  intimated  to  the  debtor  whose  sasine  is 
burdened,  and  by  registration  of  the  assignation  in  the  Register  of 
Sasines.^  [Intimation  is  now  unnecessary,  when  the  assignation 
is  recorded  in  the  Begister  of  Sasines,  as,  by  §  30  of  the  Convey- 
ancing Act,  real  burdens  may  be  assigned  or  discharged  as  nearly 
as  may  be  in  the  forms  applicable  to  heritable  securities  under 
the  Consolidation  Act.] 

1161.  How  does  the  heir  of  the  creditor  in  a  reserved  burden 

make  up  his  title  *? 

By  general  service  to  the  creditor.'  [Real  burdens  (except 
ground-annuals)  are  now  moveable  as  regards  succession,  unless 
executors  are  expressly  excluded.     Conveyancing  Act,  §  30.] 

1162.  Does  a  reserved  burden  authorise  a  poinding  of  the 

ground,  or  an  action  of  maills  and  duties  1 

A  reserved  burden,  being  real,  authorises  a  poinding  of 
the  ground ;  but  not  being  a  title  of  possession  until  followed  by 
adjudication,  it  does  not  authorise  an  action  of  maills  and  duties.* 

1163.  A  party  having  purchased  an  estate  under  a  reserved 

burden  of  X3000,  disponed  it  to  his  daughter,  and 
then  executed  a  trust-settlement  of  his  moveables,  the 
first  purpose  of  which  was  to  pay  his  debts ;  Was  the 
daughter  entitled  to  demand  that  the  trustees  should 
pay  off  the  reserved  burden  on  the  estate  9 

No ;  because  the  estate  having  been  acquired  by  the  father 

1  Allan,  M.  10265 ;  aff.  8  Bom  L.a  '  CnthbertBon,    7th    March,   1806, 

10.  M.  App.  "Service,"  No.  2. 

<  Miller,  8th  Feb.   1820;  3   Ross  « Stair,  4,  35,  24;  and  4,  23,  5; 

L.C.  29.    Hume,  540.  Bell's  Prin,  922. 
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under  the  resenred  burden,  it  was  disponed  UnUum  H  iaU^  is  i 
belonged  to  himself,  and  a  tnist-conveyanoe  of  move&Uesi  wha  i 
geneial  direction  to  pay  the  debts  of  the  truster,  does  not  r^^^ 
the  heir  from  payment  of  a  debt  secured  as  a  real  burden  oa  t^ 
lands.^ 

1164.  Where  a  security  is  constituted  by  absolute  dispoBtif!: 
and  back-bond  ;  What  is  the  effect  of  reooniiii^  d 
latter  in  the  Register  of  Sasines  ? 

(1)  The  personal  obligation  to  denude  on  payment  b,  1> 
registration  of  the  back-bond,  made  a  real  limitation  of  tlie  credi- 
tors right'  (2)  The  right  is  restricted  to  a  security  for  adTsaea 
expressed  in  the  back-bond,  or,  where  it  is  conceived  in  geDA 
terms,  to  the  sums  actually  advanced  and  due  at  the  time'  ;^ 
Registration  of  the  bond  protects  the  creditor  from  liability  to  tbr 

superior  as  owner.  *(«) 

■ 

1  Hendenon,  29tli  Jan.  185S,  20  '  KdUi,  M.   1163;    U^Ot^  Fm 

D.  478.  Conv.  295. 

»  Bell's  Prin.  912.  *  Clark,"  20th  Jime,  1850,  12  P 

1047  ;  Menaes  I^ect.  812  (861). 


(x)  The  case  of  Clark  seems  hardly  to  warrant  the  statement  here  msde. 
The  judgment  m  the  Court  of  Session  found  generally  "  that  as  tbe  titie  d 
the  disponee  was  ex  facie  absolute,  he  was  to  be  held  as  fully  vested  in  the  lee 
and  liable  to  all  the  obligations  incumbent  upon  the  vassal ;  '*  and  noUo^' 
seems  to  have  been  decided  as  to  the  effect  of  registraUon  of  the  bex^-boad, 
which  indeed  had  never  taken  place,  though  the  deed  was  prodoced  in  prooea. 
In  the  subsequent  case  of  Gardyne,  8th  March,  1851, 18  D.  912,  where  the 
subject  was  burgage,  burdened  with  a  ground-annual,  it  was  held  that,  thoogfc 
the  creditor  recorded  the  back-bond  and  also  a  renunciation  of  the  seonritr,  k 
was  not  thereby  relieved  of  the  liability  to  pay  the  ground-annual,  bat  "tb: 
he  must  remain  liable  **  "  until  a  title  is  completed  in  favour  of  another  rsssL" 
The  judgment  in  this  case  was  reversed  on  appeal  (Royal  Bank  of  Sootbiai, 
18th  May,  1858, 15  D.  45) ;  but  on  the  ground,  distinguishing  between  grwmd- 
ft«t>«ftlfl  and  feu-duties,  that  "  a  purchaser  of  lands  is  not  personally  Uabl«  for 
a  ground-annual  with  which  the  disponer  and  lands  are  burdened."    Hie  Lard 
Chanoellor,  however,  observed—'*  In  accordance  with  the  view  taken  bj  U» 
majority  of  the  judges,  that  where  the  law  allows  and  enables  parties  to 
burden  their  property  by  conveyances  on  the  face  of  them  absolute,  it  msy 
give  rise  to  great  difficulties  if  such  instruments  are  not  to  have  all  the  qnafitia 
which  on  the  face  of  them  they  purport  to  have."    So  far,  therefore,  ss  there 
is  any  authority  on  the  point,  it  seems  to  be  rather  adverse  to  the  view  ttstod 
in  the  answer. 
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1165.  Where  the  right  of  reversion  in  the  back-bond  is 

burdened  with  a  specified  sum  only,  and  where  the 
creditor  has  ma^e  further  advances ;  Can  the  debtor 
demand  a  reconveyance  on  payment  of  the  sum 
specified,  the  bond  not  being  recorded  1 

No ;  until  registration  or  judicial  production  of  the  bond  the 
secuHty  covers  all  debts  owing  to  the  disponee,  at  whatever  time 
contracted.* 

1166.  How  does  the  heir  of  the  debtor  make  up  his  title  1 
By  general  service.^ 

1167.  What  is  the  proper  method  of  extinguishing  a  security 

constituted  by  absolute  disposition  and  back-bond  1 

The  security  may  be  extinguished  by  renunciation  where  the 
back-bond  has  been  recorded  in  the  Register  of  Sasinea  But 
whether  it  is  recorded  or  not,  Professor  Menzies  says,  "  the  right 
is  most  conveniently  and  satisfactorily  extinguished  by  resignation 
ad  remanentiamy  * 

1168.  What  is  a  contract  of  ground-annual  1 

A  contract  of  ground-annual,  which  is  employed  where  subin- 
feudation is  legally  impossible,  or  conventionally  prohibited,  is 
a  bilateral  deed  of  conveyance  granted  in  consideration  of  a  fixed 
yearly  return,  for  which  the  disponee  grants  his  personal  obliga- 
tion (y)  to  the  disponer,  and  which  is  likewise  made  a  real  burden 

1  Maitlftnd,  28rd  Nov.  1S27,  6  S.  *  Enk.  8,  8,  77  ;  Enk.  Prin.  8,  8, 

109 ;  Ruflsell,  18th  June,  1829,  7  S.  29. 

767 ;  aff.  4th  April,  1881,  5  W.  S.  >  Menzies  Lect.  812  (861). 
256  *,  Du£f*B  Feud.  Conv.  295. 


iy)  It  WM  held  in  seyeral  cues  in  the  Court  of  Sendon  that  the  burden 
of  a  ground-annual  followed  the  subjecte  and  wan  enforceable  against  the 
proprietor  for  the  time  being,  but  did  not  continue  to  affect  personally  the 
original  disponee  or  hit  heirs  after  they  had  been  divested ;  Peddle,  27th 
Feb.  1846,  8  D.  560  ;  Small,  3rd  Feb.  1849,  11  D.  495 ;  Gardjrne,  s^qtfxi, 
note  (x),  p.  545 ;  but  the  House  of  Lords  reversed  the  judgments  in  the  last 
two  cases  (Millar,  17th  March  ;  Royal  Bank,  13th  May,  1858,  15  B.  88  and 
45),  and  found  that  the  personal  obligation  subsists  against  the  party  who 
undertook  it  and  his  heirs,  though  divested  of  the  lands,  and  that  subsequent 
disponees  did  not  incur  any  personal  liability,  and  that  as  regards  them,  the 
groond-annual  could  be  recovered  only  from  the  lands.  In  these  cases, 
Peddle,  gupra,  was  noticed  as  wrong  decided. 

2n 
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on  the  lands.  The  deed  resembles  a  feu-contract^  and  ccmtiins 
similar  proyisions  and  stipulations,  but  it  does  not  create  a  nev 
fee,  the  yearly  return  being  merely  a  burden  on  the  diqKmee's 
infeftment,  and  depending,  for  its  efficacy,  upon  publication  in  the 
registers.  [Reference  is  made  to  the  modem  form  of  contract  of 
ground-annual,  Jur.  Styles,  i.  134.  Ground-annuals  may  be 
transmitted  under  the  ordinary  heritable  security  styles,  but  it 
will  be  kept  in  view  that  they  remain  heritable  as  to  sucoeasbn, 
Consolidation  Act,  §  117  ;  Conveyancing  Act,  §  30.] 

[1169.  What  is  |)oinding  of  the  ground  ? 
Poinding  of  the  groimd  is  a  real  diligence  by  which  a  creditor 
holding  a  real  right  attaches  the  debtor's  moveables  so  long  as  thej 
remain  on  the  ground,  not  completely  transferred,  also  the  tenants' 
moveables  on  the  ground,  but  only  to  the  extent  of  the  rents  due 
by  them  or  current  at  the  time.  '<  It  is  a  combination  of  a  real 
petitory  action  and  a  real  diligence."  Lord  Deas  in  Royal  Bank, 
4  R.  985.  See  as  to  the  effect  of  serving  the  summons  of  poinding 
the  ground,  Lyons,  8  R.  24.] 


XrV.  LEASE. 

1170.  What  is  a  lease ) 

A  lease  is  a  contract  by  which  the  use  of  land  or  other  heritable 
estate  is  granted  to  the  lessee  or  tenant  for  a  fixed  yearly  rent,  or 
duty  to  be  paid  or  performed  by  him  to  the  lessor  or  landlord, 
either  in  money,  the  fruits  and  produce  of  the  ground,  or  serrioea 

1171.  By  what  statutes  were  leases  rendered  effectual  against 

singular  successors  1 


The  Court  of  Session  applied  the  same  rule  to  the  personal  obligation  for 
the  feu^dnty  in  feu-oontracts ;  King's  College  of  Aberdeen ;  Brown's  Tn.f 
11th  March,  1852,  14  D.  675 ;  but  here  also  the  House  of  Lords  revened, 
11th  August,  1854, 17  B.  80.  There  is  a  difference,  however,  in  the  olber 
respect  in  regard  to  feu-duties — viz.,  that  the  vassal  for  the  time  is  penoDiUy 
liable  for  them,  there  being  privity  of  estate  between  the  superior  and  bim ; 
Millar,  in  H.  of  L.  ut  supra.  In  one  case,  where  trustees  were  ordained  to 
enter  in  subjects,  the  annual  value  of  which  was  less  than  the  fea>daty,  it  tm 
held  that  they  were  **  not  bound  so  to  enter  as  vassals,  or  aooept  a  charter 
from  the  pursuers,  as  to  undertake  or  subject  themselves  to  any  persooftl 
liability  tUtra  valorem  of  the  truBt-estate ; "  Leith  Dock  Commiasionera,  8th 
June,  1860,  22  D.  1072. 
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(1.)  By  the  Act  1449,  c.  18,  it  is  ordained,  ^'  for  the  saftie  and 
favour  of  the  puir  people  that  labouris  the  ground,  that  they  and 
al  utheris  that  hes  taken  or  sal  take  landes  in  time  to  come  fra 
Liordes,  and  hes  termes  and  zeires  thereof,  that  suppose  the  Lordes 
sell  or  analy  that  land  or  landes,  the  takers  sail  remaine  with  their 
tackes  unto  the  ischew  of  their  termes  quhais  handes  that  ever 
thay  landes  cum  to,  for  sidike  maill  as  they  tooke  them  for." 
Under  this  statute,  possession  was  indispensable. 

(2.)  By  the  Begistration  of  Leases  Act,  1857,  it  was  enacted, 
that  certain  descriptions  of  probative  leases  for  a  period  of  thirty- 
one  years  or  upwards  (See  Ans.  1173),  registered  in  the  Begister 
of  Sasines,  should,  by  virtue  of  such  registration,  (a)  be  effectual 
against  any  singular  successor,  whose  infeftment  is  posterior  in 
date  to  the  date  of  the  registration,^  in  the  same  manner  as  if  the 
grantee  had  entered  into  actual  possession  of  the  subjects  leaaed 
at  the  date  of  registration. '(6) 

1172.  What  are  the  requisites  of  an  unregistered  lease  in 

order  to  be  effectual  against  singular  successors  ? 

(1)  The  lease  must  distinctly  specify  the  subject  let;  (2)  it 
must  contain  a  specific  rent ;  (3)  it  must  contain  a  definite  ish ; 
and  (4)  it  must  be  followed  by  possession. 

1173.  What  are  the  requisites  of  a  lease  which  may  be  regis- 

tered under  the  Begistration  of  Leases  Act  ? 

(1)  The  lease  must  be  probative.  (2)  It  must  contain  a 
specific  rent.  (3)  The  endurance  must  be  for  thirty-one  years  or 
upwards,'  or  the  lease  must  contain  an  obligation  to  renew  from 
time  to  time  so  as  to  endure  for  a  period  of  thirty-one  years  or 
upwards.'*  (4)  The  lease  must  specify  the  subject.  (5)  In  leases 
executed  after  the  date  of  the  Act,  if  not  granted  in  terms  of  an 

I  20  &  21  Vict.  c.  26,  §  2.  '  Ibid.  §  1. 

«  /Wd  §  18.  <  Jbid.  §  17. 


(a)  "  If  valid  and  binding,  m  in  »  quefftion  with  the  granten  thereof.*' 
(6)  The  recording  is  to  be  "  at  or  snbeequent  to  the  date  of  entry/'  and  is 
not  necewary  "  except  for  the  purposes  of  this  Act ; "  and  "  all  sooh  leases 
which  would  under  the  existing  law,  prior  to  the  passing  of  this  Act,  have  been 
valid  and  effectual  against  any  such  wingnlar  successor  as  aforesaid,  shall, 
though  not  recorded,  be  valid  and  effectual  against"  him  as  well  as  against 
the  granter ;  20  k  21  Vict.  c.  26,  §  2. 
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obligation  to  renew  contained  in  a  lease  dated  before  the  Aet»(e) 
the  extent  of  the  sabjecta  (unless  these  consist  of  mines,  minenk, 
or  burgage  subjects) (c)  must  not  exceed  fifty  acres;  bat  no 
leases  executed  before  the  date  of  the  Act  are  excluded  from 
registration  in  respect  of  the  extent  of  the  subjects  let  (6)  In 
leases  of  subjects  not  burgage,  executed  after  the  Act,  if  not  a 
renewed  lease  as  above  mentioned,  the  name  of  the  lands  of  whidi 
the  subjects  let  consist  or  form  a  part  must  be  mentioned.  (7)  In 
leases  executed  after  the  Act,  if  not  a  renewal  as  above  mentioned, 
the  extent  of  the  subjects  let  must  be  mentioned,  excepting  in 
leases  of  burgage  subjects,  and  of  mines  and  minerals.^ 

1174.  May  lesses  of  ordinary  duration  be  granted  by  a  life- 
renter,  or  a  tutor,  or  a  minor  with  consent  of  his 
curators  ? 

(1)  A  lease  granted  by  a  liferenter  is  limited  to  the  duration  of 
the  liferent  ;^{d)  (2)  a  lease  by  a  tutor  expires  with  his  office  f  (e) 
(3)  a  lease  by  a  minor,  with  consent  of  his  curators,  subsists  till  its 
natural  expiry.* 

(For  effect  of  verbal  leMes,  see  Adb.  170).(/) 

1  20 &  21  Vict  a  26,  §  18.  'See  Ana,  82. 

«Ben'8Prin.ll88.  *  Ibid. 


(e)  This  seems  to  bo  a  miBtake ;  no  lease  whatever  executed  after  the  pin- 
ing of  the  Act  (except  of  mines  and  minerals)  falls  within  its  opentioD  if  the 
extent  of  land  exceeds  fifty  acres.    See  Act,  %  18. 

{d)  Unless  greater  powers  are  conferred  by  the  liferent  right. 

(e)  This  IS  the  rule  under  the  ordinary  powers  of  administratioo,  bnt*  oo 
cause  shown,  the  Court  will  authorise  tutors  to  grant  leases  to  extend  beyond 
their  period  of  office.  Thus,  tutors-nominate  have  been  authorised  to  grant 
leases  of  farms  for  nineteen  years,  Halkett,  24th  Nov.  1847, 10  B.  146 ;  of 
fanns  for  nineteen  years,  minerals  for  thirty-one  years,  and  waterfaDs  for 
twenty -one  years,  Speirs*  Tutors,  11th  July,  1848, 10  D.  1474 ;  of  farms  for 
nineteen  years,  Morrison,  19th  July,  1861,  23  D.  1318.  Tnton-at-law  haTe 
been  authorised  to  grant  leases  for  twenty-one  years,  Brown,  11th  Dea  1846, 
9  D.  250  ;  for  fifteen  years,  Kincaid,  5th  July,  1856, 18  D.  1206.  In  this  ease 
it  was  held  that  The  Pupil*s  Protection  Act,  12  k  18  Vict  a  51,  §  28^  gives 
the  Court  authority  to  grant  such  powers  to  tutors-at-law.  See  also  Fnttar, 
9th  June,  1857, 19  D.  801. 

(/)  In  a  removing,  the  defender,  who  had  previously  been  in  puasession  on 
a  nineteen  years*  lease,  which  had  expired  some  years  before,  pleaded  a  veihsl 
agreement  for  a  new  lease  for  nineteen  years.    Held  that  a  letter  written  by 
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1154.  How  does  the  debtor  in  a  bond  and  dispointion  in 
security  exercise  the  power  of  redemption  t 

(1.)  The  debtor  makes  notarial  premonition  of  three  months  to 
the  creditor,  to  attend  at  the  place  of  payment^(n)  and  receive  the 
amount  due  under  the  bond ;  with  certification,  that  if  he  fail  to 
appear,  or  refuse  to  receive  payment,  the  amount  would  be  con- 
signed [in  the  bank  specified  in  the  security,  if  any  bank  shall  be 
so  specified,  and  if  not,  then]  in  a  chartered  bank  [or  bank  incor- 
})orated  by  Act  of  Parliament]  specified  in  the  notice,  and  having 
an  office  at  that  place.  The  evidence  of  this  step  of  the  procedure 
is  a  notarial  instrument  of  premonition.  [Consolidation  Act, 
1868,  §119.] 

(2.)  The  debtor,  or  his  procurator,  along  with  a  notary  and 
witnesses,  attend  on  the  day  and  at  the  place  appointed,  and  in 
the  event  of  the  creditor's  absence,  or  refusal  to  receive  the  amount, 
the  debtor  consigns  it  in  bank,  and  protests  that  the  lands  shall 
thereafter  be  holden  as  duly  redeemed ;  and  a  notarial  instrument 
of  consignation  is  then  expede. 

(3.)  The  debtor  then  raises  an  action  of  declarator  of  redemp- 
tion against  the  creditor,  to  have  it  found  and  declared  that  the 
order  of  redemption  has  been  duly  observed  and  fulfilled  by  the 
debtor,  and  that  thereby  the  bond  and  disposition  in  security  is 
legally  extinguished,  and  the  lands  redeemed  and  disburdened. 
The  decree  is  recorded  in  the  Begister  of  Sasines. 

[The  proceeding  mentioned  in  the  foregoing  paragraph  (3.)  is 
rendered  unnecessary  by  §  49  of  the  Conveyancing  Act,  which 
provides  that  when  a  debtor  shall  have  exercised  his  right  of 
redemption,  but  from  the  death  or  absence  of  the  creditor  or  other 
cause  cannot  obtain  a  discharge,  he  may  consign  the  sum  due, 
principal  and  interest,  and  thereupon  obtain  from  any  notary- 
public  a  certificate  in  terms  of  Schedule  L,  No.  2.  The  recording 
of  this  certificate  in  the  Kegister  of  Sasines  is  to  have  the  effect 
of  completely  disencumbering  the  lands.] 


and  "in  Buch  contract  or  deed  of  excambion  Buch  debts  shall  be  expressly 
declared  to  burden  the  lands  to  which  the  same  are  transferred." 

(»)  The  notice  must  be  given  either  for  the  term  of  payment  in  the  bond  or 
for  a  term  of  Whitsu&day  or  Martmmas  thereafter ;  and  the  place  of  payment 
should  be  the  office  of  the  bank,  if  any,  specified  in  the  bond  ;  10  &  11  Viut. 
c.  50,  §  3. 
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a  question  with  him  and  his  heirs,  is  not  effectual  agusfiv 
purchaser  or  other  singular  successor,  who  is  not  bound  to  rtpt^ 
the  granter.^  (2)  A  lease  by  an  apparent  heir  is  not  e&cti& 
[as  an  heir  has  now  by  survivance  a  vested  personal  right  to  t^ 
lands,  a  lease  by  him  will  be  binding  on  his  creditors  and  singo^' 
successors]  against  the  grantor's  creditors  or  singular  sacoeaiss 
but  it  will  be  binding  on  subsequent  heirs  in  teims  of  the  siatnt 
1695,  provided  the  apparent  heir  who  granted  the  lease  had  ^ 
three  years  in  possession  of  the  estata' 

1178.  What  is  the  effect  of  a  lease  granted  to  endaietilli 

certain  debt  should  be  paid,  and  the  rent  in  the  mat 
time  to  be  applied  in  extinction  of  the  interest! 
The  lease  will  be  binding  on  the  granter  and  his  hein,  but  do! 
on  singular  successors,  "having  neither  ish  nor  duty."' 

1179.  What  is  the  effect  of  an  unregistered  tack,  granted  fe 

1000 years,  or  one  for  nineteen  years,  but  containing** 
obligation  for  constant  renewals  in  all  time  to  coof- 
A  lease  for  1000  years,  though  unregistered,  if  followed  ^F 
possession,  appears  to  be  effectual  against  singular  successor^  ^ 
it  has  a  definite  ish ;  ^(t)  but  one  for.  nineteen  years,  containing  >a 
obligation  for  perpetual  renewals,  if  not  registered,  is  not  effccm 
against  singular  successors,  at  least  after  the  expiration  of  the  fii^ 
period  of  nineteen  yeara'(A;) 


1  Bell's  Prin.  1181;    Lowden,   M.  «Lord  Advocate   r.   FrMtf, 

6270.  March,  1762,  M.  15196,  H.  of  l*- 

>  Killilung    Tenants,    22nd    July,  Denniston,  16th  Feb.  1808,  M.  AF^ 

1760,  5    B.   &    877;    Gordon,    M.  "Tack,"  No.  16.     See  Moree Not»» 

10309 ;  Knox,  M.  6276.  247. 

'L.  Ley,  M.  7195;    Bell's  Prin.  »BeU's  Prin.  1194,  and  cases  citei 

1198. 


(ft)  Tack  for  1260  years  sustained,  Irvine,  27th  June,  1760,  BC  15199. 

(h)  Bat  such  a  lease  was  sustained  against  a  mngnlar  successor  vdo 
accepted  of  a  disposition  with  an  exception  of  tacks  and  obUgatioos  to  gitf^ 
tacks  ;  Wight,  M.  16199. 

Where  the  entry  under  a  lease  was  declared  to  be  '*  to  the  grass  and  l^^*^ 
at  Whitsunday  last,  and  to  the  arable  lands  at  the  separation  of  the  con«o^ 
crop,"  and  there  was  an  obligation  to  renew  on  a  tender  and  demand,  "stla^ 
twelve  months  before  the  expiry  of  the  "  term.  Held  that  the  deoMnd (^^ 
be  made  at  least  twelve  months  before  the  term  of  Whitsunday  in  the  J^ 
of  expuy ;  Wight,  H.  of  L.,  27th  May,  1864,  2  M*P.  35 ;  aff.  Court  of  Stfih* 
10th  July,  1868, 1  MT.  1097. 
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1180.  May  a  lease  be  assigned,  or  sub-let,  or  adjudged  by 

creditors,  if  it  does  not  contain  an  exclusion  of 
assignees  and  sub-tenants  1 

(I.)  In  leases  of  ordinary  endurance  the  tenant  cannot  assign 
or  sub-let  without  express  power. 

(2.)  In  leases  of  extraordinary  endurance,  and  also  in  leases  of 
urban  subjects  for  a  term  of  years,  the  tenant  has  power  to  assign 
and  sub-let  unless  assignees  (^)  are  expressly  excluded.^  But 
where  an  urban  tenement  has  been  let  for  a  single  year  only,  the 
tenant,  it  has  been  held,  is  not  entitled  to  sub-let  it  without  the 
landlord's  consent.^ 

(3.)  Leases  are  adjudgeable  by  the  tenant's  creditors,  unless 
there  is  an  express  clause  of  exclusion.  But  the  exclusion  of 
assignees  is  effectual,  not  only  against  voluntary  assignees,  but  also 
against  assignees  by  adjudication. '(m) 

1181.  If  an  agricultural  lease  of  ordinary  endurance  were 

assigned  to  the  tenant's  eldest  son,  or  to  his  second 
son,  Would  the  assignation  be  challengeable  by  the 
landlord 


(1)  An  assignation  i7iter  vivos  to  the  tenant's  heir-at-law  is 
not  challengeable  by  the  landlord,  although  assignees  are  expressly 
excluded.^  (2)  But  the  landlord  may  object  to  an  assignation  to 
the  tenant's  second  son,  or  any  other  person  than  his  heir-at-law.' 

>  Erak.  2,  6,  31  and  32 ;  Bell's  Prin.  *  Hepburn,  M.  10409  ;   Crawfonl, 
1216,                                                          6  B.  S.  620 ;  Bell's  Prin.  1219. 

'Gordon,  15th  June,   1825  (4  S.  '^  Deuchar,  M.  15295  ;  Cunningham, 

95) ;  Mora's  Notes,  248.  M.  15298 ;  Lowden,  M.  "Tack,"  App. 

>  Elliot,  M.  10333;  Cunningham,  No.  10. 
M.  10410. 


(0  And  sub-tenants.  Trotter,  22nd  Nov.  1770,  F.C.,  M.  15288. 

{m)  Where  assignees  are  excluded,  except  with  the  landlord's  consent,  he  is 
not  obliged  to  give  any  reason  for  withholding  his  consent,  nor  is  any  reason 
which  he  may  assign  subject  to  the  review  or  control  of  the  Court ;  Muir,  20th 
Jan.  1820,  F.C.  So  held  in  regard  to  a  lease  of  minerals  in  favour  of  the 
tenants,  **  and  their  heirs  and  successors,  or  to  their  assignees  and  sub- tenants, 
bat  under  this  condition  always,  that "  **  the  assignation  or  the  sub-tack  shall 
be,  and  shall  only  be,  with  the  written  consent  of  the  proprietor  or  his  successor ;" 
D.  of  Porthuid,  9th  Nov.  1865,  4  MT.  10. 

Where  power  to  assign  is  conferred,  it  includes  power  to  sub-set. 
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1183.  Where  assignees  are  expressly  excluded.  Is  an 

tion  of  the  lease  to  the  tenant's  second  son  redncibie 

at  the  instance  of  the  heir-at-law  f 

No ;  the  heir  of  the  tenant  cannot  found  on  the  exclusiaa ; 
the  objection  being  competent  to  the  landlord  alone. \n) 

1183.  A  lease  of  lands  was  granted  in  implement  of  a  tnust- 
fiettlement  by  the  trustees  to  "A  and  B,  and  the 
longest  liver  of  them,  whom  fedling,  to  their  son  G» 
and  his  heirs  and  assignees,"  for  the  space  of  thirty- 
eight  years.  After  the  death  of  B,  A  sub-let  the 
lands  to  D  till  the  expiry  of  the  thirty-eight  years  ; 
Was  C  excluded  by  the  sub-lease  after  the  death  of 
A? 

No;  because  the  tack  was  not  a  thirty-eight  years'  lease  in  the 
person  of  A  and  B,(o)  and  the  survivor  had  no  power  to  sab-set 
for  a  longer  period  than  his  life,  the  words  "whom  failing** 
occurring  in  a  lease  not  being  construed  as  in  a  destination  of 
real  estate.' 


1  Hay,  M.  15297 ;  M'Coag,   12th  *  Macalister,  22nd  Feb.   1859,  21 

May,  1803,  Home,  813.(n)  D.  560. 


(»)  Wbere  the  tenant  under  a  leaae  excluding  asaigneee  was  seqaestrsied 
under  the  Bankruptcy  Act,  and  the  landlord  gave  his  cootsent  to  the  judicial 
assignation  in  favour  of  the  trustee  on  condition  that  he  should  on  certain 
terms  renounce  the  lease ;  held  that  the  exclusion  operated  in  favour  of  the 
landlord  alone,  and  that  the  tenant  could  not  interfere  with  the  arrangement ; 
Dobie,  2nd  March,  1864,  2  M'P.  788. 

(o)  In  Macalister,  the  defender  tried  to  support  his  case  by  pleading  that 
it  was  a  thirty-eight  years'  lease  in  the  persons  of  A  and  B,  and  it  wtm 
observed  by  the  Court  that  it  was  not  so ;  but  the  judgment  seems  to  have 
proceeded  on  the  construction  of  the  words  of  the  lease,  under  which  it  was 
held  that  A  and  B  had  no  right,  except  for  the  period  of  their  respective 
lives,  after  which  C*s  right  took  effect,  and  therefore  that  neither  of  them 
could  convey  to  any  one  else  any  right  to  subsist  beyond  the  period  of  the 
life  of  the  survivor. 

The  assignation  in  the  above  case,  which  was  gratuitous,  contained  m 
cUuse  of  absolute  warrandice,  on  which  the  representatives  of  the  aa^gnee 
brought  an  action  of  damages  against  those  of  the  grantor.  Held  that  the 
clause  must  be  construed  literally,  and  receive  effect ;  Macalister,  28th  Feb. 
1866,  4  M'P.  495. 
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1184.  Is  an  assignee  or  an  adjudger  of  a  lease  liable  for 

arrears  of  rent  9 

Yes ;  an  assignee  or  adjudger  claiming  the  benefit  of  the  lease, 
and  thus  taking  the  tenant's  place,  is  bound  to  fulfil  all  the 
obligations  incumbent  on  the  tenant  by  the  lease.  ^ 

1185.  A,  having  power  to  assign,  granted  an  assignation  to 

B,  and  B  intimated  the  assignation  to  the  Itmdlord, 
and  granted  a  sub-lease  to  A,  who  remained  in 
possession ;  Was  the  assignation  effectual  in  a 
question  with  A's  creditor's  adjudging  the  lease  ? 

No ;  because  the  intimation  to  the  landlord,  and  the  granting 
of  a  sub-tack  to  the  cedent,  were  not  sufficient  acts  of  possession 
under  the  assignation,  as  they  did  not  give  the  public  any  notice 
of  the  change.' 

1186.  Does  the  maiTiage  of  a  female  tenant  void  a  lease  in 

which  assignees  are  excluded  1 

No ;  because  the  husband  takes  the  lease,  not  as  assignee,  but 
as  administrator  for  his  wife.' 

1187.  On  the  tenant's  bankruptcy,   how  may    his  trustee 

render  the  lease  available  to  the  creditors,  assignees 
being  excluded  1 

By  arranging  that  the  tenant  himself  shall  continue  in  pos- 
session as  manager  for  behoof  of  the  creditors ;  but  if  the  lease 
declares  that  it  shall  be  void  on  the  tenant's  bankruptcy,  no  such 
arrangements  can  be  made  unless  with  the  landlord's  conaent*{p) 

1188.  Where  it  is  stipulated  in  the  lease  that  the  landlord 

shall  pay  to  the  tenant,  on  his  removal,  the  expense  of 
buildings  made  by  him  during  the  currency  of  the 


1  Lamington,  M.  15277  ;  Bora,  M.  1830,  8  S.  647  ;  aff.  23rd  Sept.  1831, 

15290  ;  Nisbet,   M.    15268  ;  Cuthill,  5  W.  S.  476. 

2l8t  Nov.  1818,  F.C.  '  GilloD,  M.  15286,  aff. 

*  Wallace,  4th  Jan.  1751,  Elohies,  «  Bell's  Prin.  1218. 
"  Tack,"  Na  17  ;  Brock,  5th  March, 


(p)  But  if  the  tenant,  though  insolvent,  is  not  made  bankrupt,  the  arrange- 
ment might  be  effectual. 
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lease ;  Is  sach  a  atipniataon  binding  on  a  ssgur 
saocesBort 

Yes ;  becauae  a  wngnlar  saccooBor  *'  being  entitled  to  e&fiicft 
the  obligations  incanibeiLt  on  the  tenant,  is  liable  for  those  pn> 
table  by  the  landlord." '  But  this  role  does  not  apply  to  heiad 
entail  *(r) 

1189.  May  a  tenant  retain  the  rent  for  his  rtlaiwrig  against  ihx 

landlord) 

The  general  role  is,  that  the  connter  claims  of  a  tenant,  imks 
liquid  and  ascertained,  cannot  be  pleaded  against  tbe  landlord's 
claim  for  rents ;  and  that  retention  is  not  a  competent  mode  d 
enforcing  performance  of  the  landlord's  illiquid  conziter  obl^ 
tions.  More  favour,  however,  is  given  to  the  tenant's  pies  ct 
retention  at  the  close  than  at  the  commencement  of  tbe  letsc* 
[Davie,  3  R.  1114.] 

1190.  ^hat  is  the  effect,  as  against  singular  sucoesacNrs,  of  a 

stipulation  that  the  tenant  shall  be  entitled  to  retain 
the  rent  in  extinction  of  a  debt  due  by  the  laadkri 
or  to  defray  the  expense  of  specified  meliorations  f 

(1)  A  power  to  retain  the  rents  in  extinction  of  a  debt  due  bj 
the  landlord  is  not  effectual  against  a  singular  successor ;  ^  unks 
he  has  been  taken  bound  to  warrant  the  lease  with  fall  know* 
ledge  of  its  provisions."    (2)  A  stipulation,  not  8eparate,(«)  bat 

1  ArbuUmot,  M.  10424  ;  Morison,       Dods,  4th  Feb.  1854, 16  D.  478.    See 
M.  10425  ;  Mon's  Notes,  253.  Gray,  10th  Dec  1840,  S  D.  203. 

-  JoUy,  24th  Feb.  1824,  2  S.  730.  «  Mactaviah,  M.  1736, 15248;  Cn& 


>  BeU'a  Com.  (Shaw's  Edit)  ii  878 
Dickson,  12th  Nov.  1862,  15  D.  1 
Si>rot,  8th  Feb.  1853,  15  D.  376 


ston's  Cn.,  H.  15218. 
<^  BeU's  Prin.  1202. 


(r)  As  a  general  rule,  heirs  of  entail  are  not  liable  for  the  debts  of  their 
])redecessorB  in  the  estate.  The  case  of  Jolly,  dted,  proceeded,  in  so  far  as  it 
relates  to  the  point  here  referred  to,  on  the  oonstmetion  of  the  prohibition  to 
contract  debt,  in  regard  to  which  "  the  Court  were  of  opinion  that  thoo^ 
there  might  possibly  be  cases  where  an  obligation  to  pay  for  amelioratians  at 
the  expiry  of  a  lease  wonld  not  fall  under  a  prohibition  to  oootract  debts,  yet 
it  did  so  hi  the  present  case."  An  imperfect  prohilntion  to  contract  debt  is, 
under  the  Amendment  Act,  fatal  to  the  entail. 

(«)  In  Stewart  and  Turner,  cited,  the  question  was  not  with  singnlar  sac- 
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contained  in  the  lease,  to  retain  the  rents  for  specified  meliorations 
is  binding  on  a  singular  successor.^ 

1191.  How  may  the  extinction  of  leases  be  effected? 

(1.)  By  expiration  of  the  term  of  endurance  and  removal  of 
the  tenant 

(2.)  By  forfeiture  under  the  Act  of  Sederunt,  14th  December, 
1756,  in  consequence  of  the  tenant  having  fallen  two  full  years' 
rent  in  arrear,  the  irritancy  being  declared  in  an  action  at  the 
landlord's  instance  before  the  Judge  Ordinary. 

(3.)  Where  the  tenant  shall  have  deserted  his  possession,  and 
left  the  lands  uncultivated  at  the  usual  season,  or  shall  have  fallen 
one  year's  rent  in  arrear,  he  may,  in  virtue  of  the  above  men- 
tioned Act  of  Sederunt,  be  ordained  by  the  Judge  Ordinary,  at 
the  suit  of  the  landlord,  to  give  security  within  a  certain  limited 
time  for  the  preceding  arrears,  and  for  the  rent  of  the  five  follow- 
ing crops,  if  the  tack  shall  subsist  so  long,  or  during  the  currency 
of  the  tack,  if  it  be  of  shorter  endurance,  and  upon  the  tenant's 
failure,  he  will  be  decerned  to  remove  at  the  next  term  corre- 
sponding to  that  at  which  he  entered  to  the  lands  (<)  as  if  the 

^  Arbuthnot,  M.  10424  ;  Stewart,  12th  Not.  1834, 18  S.  4  ;  Tarner,  March, 
1835,  18  S.  633. 

cesson,  but  with  heritable  creditors  in  posseBsion  of  the  estate,  which  was  not 
equal  in  value  to  the  amount  of  their  debts ;  but  the  general  principle  applic- 
able to  the  cases  is  the  same.     The  rule,  however,  is  not  exactly  as  stated  in 
the  answer.    In  Turner,  the  claim  was  made  under  a  letter  written,  not  by  the 
granter  of  the  lease,  but  by  his  heir,  and,  as  it  was  alleged,  though  the  judg- 
ment did  not  proceed  on  that,  after  he  had  executed  a  trust-conveyance  of  the 
estate  for  creditors,  and  the  claim  was  disallowed ;  but  in  another  branch  of 
Stewart,  reported  12th  Nov.  1834,  13  S.  7,  where  a  lease,  under  which  the 
tenant  was  entitled  to  meliorations  at  its  expiry,  was  during  its  currency  super- 
seded  by  a  new  lease  at  a  much  increased  rent,  which  stipulated  that  at  its 
expiry  the  tenant  should  be  allowed  the  value  of  meliorations  made  under  both, 
it  was  held,  in  a  question  with  heritable  creditors  in  a  ranking  and  sale,  that 
the  tenant  was  entitled  to  retain  the  latter  rents  under  the  new  lease  in  ex- 
tinction of  the  sum  due  for  meliorations  under  both.    There  seems  therefore  to 
be  no  objection  to  the  stipulation  being  in  a  writing  separate  from  the  lease  if 
it  is  BO  connected  with  it  as  to  form  part  of  the  title  of  possession.    See  obser- 
vation per  Lord  Medwyn  in  Turner,  cited. 

[t)  The  words  of  the  Act  are,  *'  to  decern  the  tenant  summarily  to  remove 
and  to  eject  him  in  the  same  manner  as  if  the  tack  were  determined  and  the 
tenant  had  been  legally  warned,"  &c. 
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years  of  the  lease  were  expired,  and  the  teDant  hMd  beai  ksaZ^ 
warned. 

(4.)  By  forfeiture  in  consequence  of  the  tenant  have  incurs' 
a  conventional  irritancy ;  as  the  tenant's  bankruptcy,  niwre  ssi 
is  made  a  stipulated  forfeiture  of  the  lease. 

(5.)  By  failure  of  the  subject  let ;  as,  in  a  mineral  lease,  1^ 
exhaustion  of  the  minerals.  [Crowans,  11  M^P.  (H.  of  L\  1 
Shotts  Iron  Co.,  8  R.  530.] 

(6.)  By  the  mutual  consent,  either  expi^essed  or  impUed.  Br 
either  party  may  resile,  unless  the  consent  be  in  writing.' 

1192.  What  is  the  procedure  in  removings  under  a  fonsk 
lease) 

(1.)  The  landlord  gives  the  tenant  notice  to  remoTe  forty  dap 
before  the  expiration  of  the  term  of  endurance ;  or  where  t^ 
lease  has  a  separate  ish,  at  least  forty  days  before  the  iah  fixst  h 
date,  by  causing  to  be  delivered  to  the  tenant,  or  to  be  lefi  i^ 
his  dwelling-house,  or  to  be  transmitted  to  his  known  addnv 
through  the  post,  previous  to  the  commencement  of  the  forty  dsj^ 
a  notice  by  a  sheriff-officer  of  the  county,  or  a  meB8enger-at«]ii& 
in  the  form  of  Schedule  1  (Sheriff-Court  Act,  1853). 

(2.)  A  certificate  is  endorsed  on  the  lease,  or  on  an  extzact 
thereof,  that  notice  has  been  duly  given,  signed  hy  the  officer  ct 
messenger,  and  attested  by  one  witness,  in  the  form  of  Schedule  J. 
or  an  acknowledgment  to  that  effect  is  indorsed  thereon  by  tk 
tenant  himself,  or  by  his  known  agent. 

(3.)  Such  notice  having  been  given  and  certified,  the  lease,  or 
an  extract  thereof  (which  is  declared  to  have  the  same  force  ^« 
an  extract  decree  of  removing  obtained  in  an  ordinary  actionL 
along  with  a  written  authority  signed  by  the  landlord  or  iii^ 
factor  or  agent,  is  '^  a  sufficient  warrant  to  any  sheriff-officer  or 
messenger-at-arms  of  the  county,  within  which  such  heritages  are 
situate,  to  eject  such  party  in  possession  on  the  elapse  of  tk 
term  of  endurance,  and  to  return  an  execution  thereof  in  oomiuo£ 
form."  But  the  removal  or  ejectment  must  be  carried  throagii 
within  six  weeks  from  the  expiration  of  the  term  of  endurance : 
or,  where  the  lease  has  a  separate  ish,  within  six  weeks  from  tk 
ish  last  in  date.^ 

1  Enk.  2,  6,  44  ;  BeU^s  Prin.  1271 ;  '  16  &  17  Vict  c  80,  §  90. 

Jur.  St  I  567. 
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1193.  What  is  the  procediire  in  removings  where  the  lease  is 
improbatiye  f 

(1.)  The  landlord  raises  an  action  of  removing  against  the 
tenant  before  the  Judge  Ordinary  of  the  county  where  the  lands 
lie ;  it  being  competent  to  raise  the  summons  at  any  time,  provided 
there  be  an  interval  of  forty  days  between  executing  the  summonn 
and  the  term  of  removal ;  or,  where  there  is  a  separate  ish  as 
regards  lands  and  houses,  or  otherwise,  between  the  date  of  execut- 
ing the  summons  and  the  ish  first  in  date.^  Upon  the  calling  of 
the  summons,  the  Sheriff  decerns  in  the  removing ;  and  the  decree 
is  followed  up  after  the  term  of  removal  by  a  precept  of  ejection 
within  forty-eight  hours  ;\u)  or, 

(2.)  The  landlord  may  use  the  order  prescribed  by  the  statute 
1555,  c.  39,  being  by  precept  in  his  name  executed  against  the 
tenant  personally,  or  at  his  dwelling-house,  and  also  on  the  ground 
of  the  lands,  and  at  the  parish  church,  before  the  term  of  Whit- 
sunday of  the  year  in  which  the  lease  expires ;  followed  by  an 
action  of  removing  before  the  Sheriff  or  the  Court  of  Session.' 

(3.)  Where  the  tenant  has  granted  a  letter  of  removal  in  the 
form  oC  Schedule  K  (Sheriff-Court  Act),  such  letter  has  the  same 
force  as  an  extract-decree  of  removing  against  him,  or  the  party 
in  his  right  as  tenant ;  and  such  letter  is  '<  a  sufficient  warrant  to 
any  sheriff-officer  of  the  county  to  remove  and  eject  such  party 
from  the  subject  let  on  the  elapse  of  the  specified  term  or  terms, 
and  to  return  an  execution  thereof  in  common  form."  But  where 
the  letter  bears  date  more  than  six  weeks  before  the  term  of 
removal,  or  the  ish  first  in  date  specified  in  the  letter,  forty  days 
previous  notace  to  remove  must  be  given,  and  certified  or  acknow- 
ledged in  like  manner  as  is  required  in  the  case  of  removings 
under  a  probative  lease ;  and  no  removal  or  ejectment  is  compe- 

»  16  &  17  Vict.  c.  80,  §  29.                       '  Bell's  Prin.  1267. 
«  BeU's  Prin.  1268.  

(tt)  A  tenant  died  about  a  year  before  tbe  expiry  of  his  lease ;  hia  eldest 
ion  did  not  enter  into  possession,  nor  did  he  intimate  before  the  term  of  expiry 
that  he  intended  to  take  up  the  lease.  Held  that  an  action  of  removinf;  was 
well  directed  against  two  younger  sons  who  had  been  in  possession,  and  with 
whom  the  landlord  had  dealt  after  their  father's  death,  and  that  they  were  not 
entitled  to  plead  that  they  derived  their  right  from  the  heir ;  Wilson,  2nd  Dec. 
1853, 16  D.  106. 
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tent  after  six  weeks  have  elapsed  from  theexpintioa  of  the  ter^ 
of  endurance ;  or,  where  the  letter  has  a  aepamte  ish,  after  ii 
weeks  from  the  ish  last  in  date.'(x) 

1194.  What  is  meant  by  tacit  relocation  ? 

Tacit  relocation  is  the  implied  renewal  of  a  lease  for  anotbr 
year,  where  due  notice  to  remove  has  not  been  giTen.' 

1195.  In  what  kind  of  leases  is  renewal  by  tacit  rdoci&ct 

excluded  1 

(1)  In  judicial  leases;  (2)  in  leases  of  pasture  fields;  (3;^ 
leases  of  arable  farms  for  a  year ;  bat  the  last  case  is  dosl^ 
fuL»(y) 

1196.  How  does  the  heir  of  the  holder  of  an  onrecorded  loc: 

lease  expede  a  r^;istered  title  under  it  ? 

(1)  By  general  service;  (2)  notarial  instrument  (RegiBtntut 
Act),  Schedule  C,  No.  1 ;  and  (3)  registration  of  lease  and  instrv- 
ment^ 

1197.  How  does  the  heir  of  the  holder  of  a  registered  ka? 

complete  his  title ) 

(1)  By  writ  of  acknowledgment,  Schedule  £,  Na  1,  bjtk 
proprietor  feudally  vest  in  the  land  ;  and  (2)  registration  of  vrit 
in  tJiA  register  in  which  the  lease  is  recorded  /  or, 

(1)  By  general  or  special  service ;   (2)  notarial  instminent. 


»16  &  17  Vict  c  80,  §  SI.                       *  20  &  21  Vict  a  26,  §  6. 
«  BeU'i  Prin.  1265.                                    »  IhidL  §  7. 
s  Bell's  Prin.  1265  ;  More's  Notes, 
257.  

{x)  In  houses  within  bnrgh,  the  practice  is  to  give  notice  of  remoTtl  br 
employing  an  officer  to  chalk  the  door  of  the  honse ;  More*8  Notei^  256; 
JoUie,  M.  13865  ;  but  in  the  case  of  houses,  there  seems  to  be  no  paiticiiltf 
form  of  notice  required.  It  may  be  given  verbally  (at  least  where  the  )tt^ 
was  verbal),  and  proved  by  witnesses,  or  by  letter,  the  delivery  being  proved : 
Lambert,  11th  Nov.  1864,  3  MT.  43  ;  Slowey,  2nd  Nov.  1S65,  4  M'F  1 
Notice  must  be  given  not  later  than  4th  April.  A  letter  from  the  teotft 
agreeing  to  remove  would  also  be  sufficient 

(y)  Professor  More  says : — '*  In  a  lease  of  oo%l  it  is  sufficient  to  give 
timely  notice  to  the  tenant,  without  a  formal  warning ;  *^  Notes,  257. 
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Schedule  F,  No.  I ;  and  (3)  registration  of  the  instrument  in  the 
said  r^pster.^ 

1198.  How  does  the  assignee  of  an  unregistered  long  lease 

expede  a  registered  title  under  it  ? 

(1)  By  notarial  instrument,  Schedule  C,  No.  1,  narrating  the 
lease,  and  deducing  the  assignation ;  and  (2)  registration  of  lease 
and  instrument.^ 

1199.  How  does  an  adjudger,  or  a  trustee  on  a  sequestrated 

estate,  complete  a  title  to  a  registered  lease  ? 

(1)  An  adjudger, — by  recording  the  abbreviate  in  the  Begis- 
tor  of  Sasines  in  which  the  lease  is  recorded.'  (2)  A  trustee  on 
a  sequestrated  estate, — ^by  expeding  a  notarial  instrument,  Sche- 
dule F,  No.  1,  and  recording  it  in  the  same  register.* 

1200.  What  is  the  form  of  writ  by  which  a  party  in  right 

of  a  registered  lease  constitutes  a  security  oyer  it ; 
and  how  may  such  security  be  made  available  to  the 
creditor? 

> 

(1)  A  party  having  a  registered  title  to  a  registered  lease  may 
grant  an  effectual  security  over  it,  but  in  accordance  with  the  con- 
ditions and  stipulations  of  such  lease,  by  bond  and  assignation  in 
security  in  terms  of  Schedule  B,'  and  registration  of  it  in  the 
register  in  which  the  lease  is  recorded*  (2)  The  security  may  be 
made  available,  1st,  by  a  sale  of  the  lease,  the  procedure  for  a  sale 
under  a  bond  and  disposition  in  security  under  the  Heritable 
Securities  Acts,(«)  being  made  applicable  to  a  sale  of  a  recorded 
lease  under  a  bond  and  assignation  in  security  f  or,  2ndy  in  default 
of  payment  of  the  capital  sum,  or  of  a  term's  interest  for  six 
months  after  the  capital  or  term's  interest  (a)  shall  have  fallen 
due,  the  creditor  may,  under  a  warrant  obtained  from  the  Sheriff, 
after  intimation  to  the  lessee  and  the  landlord,  enter  into  posses- 
sion of  the  lands  leased,  and  uplift  the  rents  from  sub-tenants,  and 
sub-let  the  lands ;  and  untU  the  creditor  enter  into  possession  he 

1  20  &  21  Vict.  c.  26,  §  8.  «  Ibid.  §  11.  •  Ilnd.  §  1. 

»/WA§5.  »/6trf.§10.  »/Wd.  §4.  '/Wrf.§20. 


(z)  It  is  only  the  10  ft  1 1  Vict,  c  60,  that  in  so  marie  applicable, 
(a)  Or  term's  annuity. 
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is  not  personally  liable  to  the  landlord  in  any  of  tlie  obMfrtmM 

and  prestations  of  the  lease.^ 

1801.  How  does  the  heir  of  the  grantee  of  an  unregisteRd 
assignation,  or  bond  and  assignation  in  secoiitj,  com- 
plete his  title,  the  lease  itself  being  recorded  ^b) 

(1)  By  general  service;  J(2)  notarial  instroment,  Schedule  F, 
No.  1,  in  the  case  of  an  unregistered  assignation,  or  Schedule  F, 
No.  2,  in  the  case  of  an  unregistered  bond  and  assign&tioa  in 
security ;  and  (3)  registration  of  the  assignation  (or  the  bond  and 
assignation  in  security),  with  the  notarial  instrument^  in  tiie 
register  in  which  the  lease  is  recorded. '(c) 

1202.  How  does  the  heir  of  the  grantee  of  a   roistered 

assignation  complete  his  title  ? 

(1)  By  writ  of  acknowledgment,  Schedule  E,  No.  1,  by  *!» 
proprietor  vest  in  the  lands  leased ;  and  (2)  registration  of  the 
writ  in  the  same  register ; '  or 

(1)  By  general  or  special  service;  (2)  notarial  inBtmmeDt, 
Schedule  F,  No.  1 ;  and  (3)  registration  of  the  instrument  in  the 
same  register.*(c) 

1203.  How  does  the  heir  of  the  grantee  of  a  registered  bond 

and  assignation  in  security  complete  his  title  f 

(1)  By  writ  of  acknowledgment.  Schedule  £,  No.  2,  by  the 
party  appearing  on  the  register  as  in  absolute  right  of  the  leaso ; 
and  (2)  registration  of  writ  in  the  same  register ; '  or 

(1)  By  general  or  special  service;  (2)  notarial  inatnunent, 
Schedule  F,  No.  2 ;  and  (3)  registration  of  the  instrument  in  the 
same  register.'(c) 

1  20  &  21  Vict.  c.  26,  §  6.  >  Ibid,  §  7.  »  Ibid,  §  7. 

t  Ibid.  §  9,  *  Ibid,  §  8.  « Ibid.  §  8. 


(6)  It  will  be  observed  that  it  is  only  after  a  lease  "  shall  have  been  reoorded 
as  herein  provided,*'  and  by  the  party  in  right  thereof,  "and  whose  rigt>t 
thereto  is  recorded  in  terms  of  this  Act,*'  that  it  can  be  assigned,  either 
absolutely  or  in  security,  in  the  manner  and  to  the  efiect  provided  in  the  Act 
See  §§  3  and  4. 

(c)  In  these  several  cases  a  general  disponee  makes  up  his  title  in  a  mndUf 
manner,  the  general  disposition  in  his  favour  coming  in  place  of  the  ]iar*i 
service  ;  20  &  21  Vict.  c.  26,  §§  8  and  9. 
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SUPPLEMENTART  QT7ESTI0NS. 

[1804.  Enumerate  the  provisiona  of  §  1  of  the  Married 
Women's  Property  (Scotland)  Act,  1881. 

(1.)  Where  a  marriage  is  contracted  after  18th  July,  1881, 
and  the  husband  shall,  at  the  time  of  the  marriage,  have  his 
domicile  in  Scotland,  the  whole  moveable  or  personal  estate  of  the 
wife,  whether  acquired  before  or  during  the  marriage,  is,  by 
operation  of  law,  to  be  vested  in  the  wife  as  her  separate  estate, 
and  not  be  subject  to  the  jus  mariii, 

(2.)  Any  income  of  such  estate  is  to  be  payable  to  the  wife  on 
her  individual  receipt  or  to  her  order,  and  to  this  extent  the 
husband's  right  of  administration  is  to  be  excluded ;  but  the  wife 
is  not  to  be  entitled  to  assign  the  prospective  income,  or,  unless 
with  his  consent,  to  dispose  of  such  estate. 

(3.)  Except  as  in  the  Act  after  provided,  the  wife's  moveable 
estate  is  not  to  be  subject  to  arrestment^  or  other  diligence,  for 
the  husband's  debts,  provided  that  the  said  estate  (except  such 
corporeal  moveables  as  are  usually  possessed  without  a  written 
or  documentary  title)  is  invested,  placed,  or  secured  in  the  name 
of  the  wife  herself,  or  in  such  terms  as  clearly  to  distinguish  the 
same  from  the  estate  of  the  husband. 

(4.)  Any  money,  or  other  estate  of  the  wife,  lent  or  entrusted 
to  the  husband,  or  immixed  with  his  funds,  is  to  be  treated  as 
assets  of  the  husband's  estate  in  bankruptcy,  under  reservation 
of  the  wife's  claim  to  a  dividend  as  a  creditor  for  the  value  thereof 
after  but  not  before  the  claims  of  the  other  creditors  of  the 
husband  for  valuable  consideration  have  been  satisfied. 

(5.)  Nothing  in  the  Act  is  to  exclude  or  abridge  the  power  of 
settlement  by  antenuptial  contract  of  marriaga] 

[1205.  What  are  the  provisions  of  the  Act»  as  to  rents  of 

heritage  belonging  to  the  wife  in  a  future  marriage  I 

Where  a  marriage  is  contracted  afber  the  passing  of  the  Act 

the  rents  and  produce  of  heritable  property  in  Scotland  belonging 

to  the  wife  are  no  longer  to  be  subject  to  the  Ju«  marUi  and  right 

of  administration  of  the  husband,  §  2.] 

[1206.  What   are  provisions  of  the  Act  as  to  marriages 
entered  into  before  it  1 

(1.)  Its  enactments  are  not  to  apply  where  the  husband  has, 

2o 
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before  the  passing  thereof,  by  irreyocable  deed  or  deeds,  ms^  » 
reasonable  provision  for  his  wife  in  the  event  of  her  sarriving. 

(2.)  In  other  cases  the  provisions  of  the  Act  are  not  to  $jf^ 
except  that  the  jus  mariii  and  right  of  adminiatration  are  to  be 
ezdnded  to  the  eirtent  respectively  prescribed  hy  the  preceding 
sections  from  all  estate^  moveable  or  heritable,  and  iocaoie 
thereof,  to  which  the  wife  may  acquire  right  after  the  passing  of 
the  Act,  §  3. 

(3.)  It  is  to  be  competent  to  all  persons  married  before  the 
passing  of  the  Act  to  declare  by  mutual  deed  that  the  wife's 
whole  estate,  including  such  as  may  have  previously  come  to  tlie 
husband  in  right  of  his  wife,  shall  be  regulated  by  the  Act,  aod 
upon  such  deed  being  registered  in  the  register  of  deeds  at  Edin- 
burgh or  in  the  Sheriff-Court  register  of  the  county  or  counties  in 
which  the  parties  reside,  and  being  advertised  in  the  manner 
provided  in  the  Act,  the  said  estate  shall  be  vested  in  her,  and 
subject  to  the  provisions  of  the  Act;  provided  that  the  said  estate 
(except  such  corporeal  moveables  as  are  usually  possessed  without 
a  written  or  documentary  title)  is  so  invested  as  to  be  clearly  dis^ 
tinguishable  from  the  estate  of  the  husband.  No  deed  undo:  this 
provision  is  to  be  effectual  as  against  any  obligation  of  the  husband 
prior  to  the  date  of  advertisement  and  registration  of  the  deed,  §  ^] 

[1207.  What  are  the  provisions  of  the  Act  as  to  the  more- 
able  succession  of  married  women  1 

(1.)  After  the  passing  of  the  Act  the  husband  of  any  woman 
who  may  die  domiciled  in  Scotland  is  to  take  by  operation  of  Uw 
the  same  share  and  interest  in  her  moveable  estate  which  is  tato 
by  a  widow  in  her  deceased  husband's  moveable  estate,  according 
to  the  law  and  practice  of  Scotland,  and  subject  always  to  the 
same  rules  of  law  in  relation  to  the  nature  and  amount  of  such 
share  and  interest,  and  the  exclusion,  discharge,  or  satasfisictioo 
thereof,  as  the  case  may  be,  §  6. 

(2.)  After  the  passing  of  the  Act  the  children  of  any  woman  i 
who  may  die  so  domiciled  are  to  have  the  same  right  of  legitim  in  ! 
regard  to  her  moveable  estate  which  they  have  according  to  the 
law  and  practice  of  Scotland  in  regard  to  the  moveable  estate  of 
their  deceased  father,  subject  always  to  the  same  rules  of  law  in 
relation  to  the  character  and  extent  of  the  said  right,  and  to  the 
exclusion,  discharge,  or  satisfaction  thereof,  as  the  case  may  be,  §  7.] 
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ACCEFTILATION,  163. 
ACCESSION,  361. 
ACCRETION,  832,  886. 
ACT  OF  GRACE,  200. 
ACT  OP  WARDING,  199. 
ACTIO  MANDATI,  206. 
ADJUDICATION  FOR  DEBT, 

leading  oondtisionB  of  stimxnoiui  before  and  sinoe  Lands  Tranaferenoe 

Act,  527. 
how  adjudioation  completed,  627. 
eompletion  of  adjudger^s  title  to  heritable  securities,  528. 
legal  of  adjudicatianB,  528. 

conyenion  of  adjudioation  into  an  absolute  right,  529. 
legal  of  adjudioation,  contra  heartdUoUem  jacentem,  529. 
adjudication  in  security,  529. 
extinction  of  adjudication,  529. 
*' first  effectual  adjudication,"  530. 
competition  betwixt  adjudger  and  inhibitor,  530. 
ranking  of  adjudgers  after  first  effectual  adjudication,  581. 
See  Amudioation  in  Implbmbnt. 
ADJUDICATION  IN  IMPLEMENT, 

forms  of  preliminary  procedure  when  action  against  an  unentered  heir, 

867. 
constitution  and  adjudication  combined,  368. 
when  heir  renounces,  868. 

changes  introduced  by  Lands  Transference  Act  and  Titles  Act,  868. 
completion  of  adjndger's  tltl^  870. 
See  Adjudication  tob  Dxbt. 
ALLODIAL  RIGHTS,  261. 
ARRESTMENT. 

warrants  of,  218. 
arrestment  of  ships,  218. 
arrestment  on  dependence,  218. 
anestment  ad  fundandoMf  214. 
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ARRESTMENT,  Ckmtinued— 

when  unneeeanKy  to  arrest  ad  fundandam  before 

against  a  foreigner,  216. 
effect  of  arrestmentB  in  hands  of  derk  or  trustees^  216. 
arrestment  in  hand  of  party  forth  of  Sootlaad,  217. 
arrestment  of  sum  in  an  heritable  bond,  and  in  &  poliqr  of 

217. 
arrestment  of  sum  in  the  hands  of  defender,  218. 
competition  betwixt  an  arrester  and  an  executor-creditor,  218. 
effect  of  arrestment  on  term  day,  218. 
effect  of  arrestment  of  personal  bond  due  to  wife,  219. 
arrestment  of  bond  or  interest  before  term  of  payment^  219. 
subjects  not  arrestable,  219. 
prescription  of  arrestments,  220. 
equalising  diligence  when  fund.Arrested,  220. 
objects  of  furthcoming,  220. 
parties  requiring  to  be  called  in  furthcoming,  220. 
objections  competent  to  common  debtor  and  arrestee,  220. 
ARTICLES  OF  ROUP, 

effect  of  stipulation  that  purchaser  shall  be  satisfied  with  title  m  t 

stands,  317. 
ASSIGNATION, 

rights  which  cannot  be  assigned,  147. 

dasses  into  which  moveable  rights  divided,  and  how  diatntganibBd  I? 

law  of  England,  148. 
reason  of  peculiarity  in  style  of  assignation,  148. 
enumeration  of  clauses  of  assignation,  149. 
principle  involved  in,  and  effect  of  intima^n,  150. 
risks  to  which  holder  of  unintimated  assignation  is  exposed,  150L 
compensation  not  pleadable  till  assignation  intimated,  150. 
notarial  intimation,  161. 
not  necessary  to  produce  bond  but  indispensable  to  produce 

in  making  notarial  intimation,  162. 
parties  to  whom  intimation  made,  162. 
effect  of  debtor's  private  knowledge,  168. 
equipollents  to  formal  intimation,  164. 
assignations  which  require  no  intimation,  166. 
holograph  acknowledgments  prove  their  dates,  156. 
effect  of  intimation  to  one  of  several  obligants,  166. 
effect  of  arrestment  of  funds  in  Scotland  previously  asagned  by  ubb 

timated  English  creditor  deed,  167. 
assignation  of  personal  right  to  lands  in  certain  cases  inthnated  ^ 

regiitration,  167. 
assignation  of  bond  carries  all  accessory  rights^  167. 
diligence  in  cedent's  name,  168. 
in  assignee's  name,  169. 
exceptions  competent  to  debtor,  169. 
effect  of  latent  equities,  169. 
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ASSIGNATION,  Conlttmeii— 

oompetition  between  unintimated  aisigiiation  and  confirmation,  160. 
effect  of  aieignation  of  bank  stock  not  completed  according  to  bank 

regulations,  160. 
what  necessazy  to  complete  seonxity  oyer  assignable  lease,  160. 
assignation  of  rents  by  personal  deed,  161. 
assignation  of  %jut  crediti  intimated  by  registration,  161. 
money  in  bank  in  bankrupt's  name  not  uplifted  not  arrestable  by 

subsequent  creditors  in  preference  to  assignee  of  trustee^  162. 
assignation  of  policy  of  assurance  in  security,  162. 
indorsee  of  a  deposit-receipt,  162. 
ASSIGNATION  OF  BOND  AND  DISPOSITION  IN  SECURITY,  686. 
ASSIGNATION  OF  UNRECORDED  CONVEYANCE. 

See  Di8P06rnoir  and  Assiovation. 
ASSIGNATION  OF  WRITS,  298,  822. 
AUGMENTATIONS  OF  STIPEND, 
obligations  to  relieve  from,  294. 

BACKBOND  AND  ABSOLUTE  DISPOSITION,  646. 
BANKRUPT, 

obligations  by,  on  the  eve  of  bankruptcy,  75. 
BANKRUPTCY, 

circumstances  inferring,  76. 
BASE  RIGHTS,  819. 

criterion  of  preference,  322. 
BBNEFICIUM  divitumU,  122. 

ordinis,  127. 
BILLS  AND  NOTES, 

their  privileges,  172. 

in  what  respects  foreign  bills  subject  to  municipal  law  of  this  country, 
172. 

essentials  of  bills,  172  ;  of  promissory -notes,  173. 

effect  of  bill  drawn  and  accepted  on  Sunday,  178. 

effect  of  legacy  made  by  bill,  178. 

subscription  of  bills  by  initials,  mark,  or  by  notaries,  178. 

bills  written  on  unstamped  paper,  or  on  improper  stamp,  174.     See 
Stamps. 

place  and  date  of  drawing,  174. 

presumption  with  regard  to  date  of  indorsation,  174. 

modes  of  fixing  date  of  payment,  175. 

biU  written  by  drawer  having  his  name  in  gremio,  but  unsigned,  176. 

conditional  drawing  or  acceptance,  175. 

acceptance  for  honour  and  extent  of  liability  of  acceptor,  176. 

obligation  and  payee  must  be  certain,  not  conditional  or  altematlTe^ 
176. 

acceptance  by  factor,  176. 

blank  acceptance,  177. 

oompetition  betwixt  arrester  and  payee,  177. 
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BILLS  AKD  notes;  GnUSMwed^ 

effect  of  indanement  to  ''A  B  only,*  or  to  "A  B,  for  Bj«e,*(i% 

*' A  B»  without  Roome,"  177. 
oonditioiuJ  indorKme&ty  17& 
dimwer's  obligatkm  on  Bgning  bill,  178. 
when  bin  tmuCenhUe  by  deliTeiy,  178. 

effect  of  indonatioQ  when  there  is  no  previoos  indomtioB,  17& 
indoner  re-inserted  by  deletion  of  sabBeqnent  indomtioni,  178. 
■nch  indoner  mey  tnuufer  by  his  original  indonataoo,  179. 
no  dsim  on  sabeeqaent  indonen,  179. 


of  bills  payable  to  a  mamed  womaii,  179. 
when  holder  liable  to  objections  pleadable  against  drawer,  180. 
proof  of  Tslae  when  bill  lost,  or  stolen^  or  fraadnlently  obtained,  ISO. 
meaning  of  words  "  value  reoeived'*  or  "  valae  in  aocoont  per  iBfoitt, 

180. 
effect  of  general  receipt  of  payment  when  bill  found  in  indocaa's  »> 

positories,  181. 
when  immediate  presentment  for  acceptance  neceosary,  182. 
time  when  presentment  for  payment  must  be  made^  182. 
place  where  presentment  for  payment  must  be  made^  183. 
notice  of  dishonour  in  inland  and  foreign  bills,  184. 
omission  to  give  notice  of  dishonour,  and  when  unnecessaiy,  ISi. 
particulars  of  notice  of  dishonour,  185. 

in  what  cases  and  for  what  purpose  is  notarial  protest  necessary,  15^ 
against  whom  and  for  what  is  protest  taken  when  foreign  bill  pnite^ 

for  non-acceptance^  186. 
proofs  of  claim  by  one  who  accepts  and  pays  fv^>ra  protest,  IB6. 
acceptance  tupra  protest,  186. 
statutes  regarding  execution  on  bills,  187. 
diligence  at  instance  of  an  indorsee,  with  receipt  from  protesting  iodow^ 

188. 
diligence  on  bill  payable  to  married  women,  188. 
bills  payable  on  demand,  when  exigible,  189. 
diligence  on,  and  prescription  of,  such  bills,  189. 
diligence  at  instance  of  an  executor,  when  drawer^s  name  blanJEi  1&. 
effect  of  protest  in  name  of  treasurer  of  bank,  while  receipt  to  isAbos 

granted  by  branch  agent,  190. 
diligence  at  instance  of  an  indorser  paying  upon  a  receipt  by  protenSt 

indorsee  after  registration  of  protest,  190. 
▼itiations  on  biUs  before  and  after  issue,  191,  192. 
provisions  of  Mercantile  Law  Amendment  Act,  193. 
prescription,  198. 

how  bill  may  be  preserved  from  prescription,  194. 
creditor's  remedy  after  prescription,  194. 
markings  of  payment  of  interest  before  or  after  prescription,  1^^ 
effect  of  pleading  compensation  or  production  of  biU  in  a  soipeo^ 

195. 
reference  to  acceptor's  oath,  196. 
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BILLS  AND  NOTES,  Ctmlinuedr-' 

acknowledgment  of  resting-owing,  197. 

admiasion  of  constitution  of  debt  by  acceptor  or  his  heir,  197. 

effect  of  diligence  against  one  of  the  acceptors  within  six  years,  and 
proof  by  writ  or  oath  of  one  of  them  after  six  years,  198. 

effect  of  holder  of  bill  receiving  payment  from  bankrupt  in  ignorance  of 
sequestration,  866. 
BILL  OF  LADING,  256. 
BLANK  WRITS, 

effect  of  blanks  in  bonds  and  settlements,  105, 112. 

proTisions  of  Act  1696,  c.  25,  anent  blank  bonds,  106. 

description  of  writings  contemplated  by  Act  1696,  107. 

iron  scrip,  107. 

entail  blank  in  name  of  one  of  the  substitutes,  108. 

objections  to  bond  that  sum  was  blank  when  executed,  109. 

blank  letter  of  guarantee,  109. 
BLENCH  HOLDING,  263. 
BLIND  PERSONS, 

deeds  by,  14. 
BOND  OF  ANNUITY, 

daim  arising  when  annuitant  dies  between  terms,  143. 

is  bond  of  annuity  a  burden  on  granter's  heir  or  executor,  144. 
BOND  AND  ASSIGNATION  in  security  over  registered  lease,  559. 
BOND  OF  CREDIT, 

characteristics  of,  140. 

when  not  subscribed  by  whole  obligants,  141. 

subscription  by  a  company,  141. 

effect,  as  regards  cautioners,  of  a  change  in  the  partnership,  142. 

effect  of  a  stipulation  that  charge  should  not  be  suspended,  142. 

liability  of  heir  of  a  co-obligant  after  ancestor's  death,  142. 

cautioner  interposed  in  a  cash-credit  already  granted,  143. 
BOND  OF  CORROBORATION, 

circumstances  in  which  used,  145. 

why  new  obligation  by  principal  and  cautioners  for  old  debt  should  be 
in  corroboratiye  form,  146. 

extent  of  relief  of  new  cautioner  joining  with  debtor  and  original 
cautioners  in  a  bond  of  corroboration,  146. 

such  bonds  struck  at  by  Act  1696,  c.  5,  75. 
BOND  AND  DISPOSITION  IN  SECURITY,  532. 

See  Hbrttablb  Ssourities. 
BOND  OF  BOTTOMRY,  256. 
BOND  OF  RESPONDENTIA,  256. 
BONDS  AD  PACTA  PRjBSTANDA,  124. 
BOND,  PERSONAL, 

origin  and  design  of  penal  bond,  118. 

introduction  of  clause  of  annualrent,  113. 

the  ticket,  114. 

criterion  for  detennining  whether  heritable  or  moveable,  114. 
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BOND,  PEBSONAL,  QmtiMtsc^ 

heritable  quoad^cum  and  as  respects  the/iM  mantiajidjuM  reUeke,  IIS. 

"  not  nmnerate  money  and  all  other  exceptions  to  the  oontnzy,"  115. 

liabOity  of  heirs  inter  te,  116. 

bond  to  granter  and  his  heizs,  or  to  his  heirs-male^  or  to  the  the  hens  tf 
his  body,  116. 

bonds  sednding  ezecaUns,  117. 

how  rights  of  widow  and  children  affected  by  audi  bonds,  118. 

effect  on  Jtu  rdicke  of  a  general  obligation  to  pay  debts  and  «  sepamits 
bond  of  ooRoboration,  119. 

bonds  excluding  assignees,  119. 

penalty,  119. 

accumulation  of  principal  and  interest j  120. 

duty  of  judicial  fiMstors  with  respect  to  money  coming  into  their  handi^ 
121. 

mode  of  restricting  interest,  122. 

the  hen^ficium  divincnis,  122. 
'    obligations  in  iolidum,  124. 

liability  of  obligants  in  obligations  ad  facta  prtetianda^  124. 

relief  of  co-obligant  paying  debt,  126. 

bonds  by  tutor  for  pupil,  125. 

liability  of  trustees  under  bonds  granted  by  them,  125. 

loan  to  royal  burgh  by  whom  bond  granted,,  126. 
BOND  OF  RELIEF, 

its  object  and  operatiye  clauses,  144. 

See  Assignation  and  Cautionabt  OBUOAnoNs. 
BOND  OF  PRESENTATION, 

granter  of,  not  entitled  to  relief  from  debtor's  cautioners  in  original 
bond,  146. 

objects  and  clauses  of,  206. 

circumstances  excusing  obligant  from  presenting  debtor,  206, 
BONDS  OF  PROVISION, 

effect  of  provisions  to  wife  and  children  in  addition  to  marriage-coiitraet 
provisions,  407. 

lapsing  of  provisions,  408. 

distinction  between  conditional  institution  and  substitution,  410. 

effect  of  substitutions  of  children  to  each  other,  411. 

conditions  implied  in  substitutions^  412. 

condition  H  tint  Ubtrii  deeeiterit,  412. 

See  Mabbiaoe-Contbaots  and  Pobtnuftial  SEmjDizNTa. 
BREVE  TESTATUM,  262. 

BURDENS — Reserved.    See  Hebitablb  Sioubiiibs. 
BURGAGE  CONVEYANCES, 

nature  of  burgage  tenure,  856. 

peculiarities  of  disposition,  856. 

completion  of  disponee's  title  before  Infeftment  Act,  856. 

after  Infeftment  Act,  857. 

entry  with  Crown  in  burgage  subjects,  858. 
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BUBGAGE  CONVEYANCES,  CkmUnuid^ 

fealng  of  bnigage  mibjects,  858. 

no  diitinotion  now  between,  and  feudal  sabjeota,  860. 

completion  of  heir*8  title,  606. 
BUBGAGE  HOLDING,  268. 

CAFTION,  letters  of,  801.    See  Diuoxiroi. 
CASHCBEDIT  BONDS,  140. 
CASUALTIES  OF  SUPERIORITY,  265. 

discharge  of,  290. 

resmnption  of  feu  by  snperior  through  failure  of  vassal,  845. 
See  Feudal  Ststbm. 
CAimONARY  OBLIGATIONS, 

the  hen^ficium  ordmtt,  127. 

discussion  of  principal  debtor,  127. 

when  excluded,  128. 

in  what  obligations  is  discussion  excluded,  128. 

action  against  cautioner  before  discussing  principal  debtor,  128. 

grantor  of  obligation,  dated  before  1856,  to  see  rents  paid  not  entitled 
to  discussion,  128. 

cautioner  ad  faetam  prteatandum  entitled  to  discussion,  129. 

bond  executed  by  cautioner,  but  not  by  principal,  129. 

jus  eedendarum  auetionum,  180. 

creditor  making  second  loan  over  subjects  not  entitled  to  prejudice 
cautioner's  relief  in  first  bond,  180. 

object  of  assignation  in  favour  of  cautioner  who  pays,  181. 

effect  of  discharge  of  principal  and  one  of  the  cautioners,  182. 

aeUo  mandati,  182. 

in  what  cases  cautioner  has  no  relief,  188. 

ranking  of  cautioner,  188. 

extent  of  his  relief  against  solvent  cautioner,  184. 

when  cautioner  bound  to  oommunicato  a  separate  security,  184. 

effect  of  liberation  of  debtor,  186. 

effect  of  giving  time,  186. 

recall  of  cautionaiy,  186. 

septennial  limitation,  187. 

requisites  of  Act  1695,  c  5,  for  giving  cautioners  benefit  of  it,  187. 

obligations  not  falling  within  operation  of  Act,  137. 

exclusion  or  renunciation  of  septennial  limitation,  138. 

effect  of  payment  of  interest  after,  or  of  a  charge  on  bond  during,  the 
seven  yean,  140. 

extent  of  relief  of  new  cautioner  joining  with  debtor  and  original 
cautioners  in  bond  of  corroboration,  146. 

discharge  and  extinction,  169. 
CERTIFICATE  OF  REGISTRY,  252. 
CHANCERY  PRECEPTS,  505. 
CHARGE.    See  Diuoknoi. 
CHARGES  TO  ENTER  HEIR,  867. 
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OHARTEB»  ORIGINAL, 
cUusofl  of,  270. 

niling  clause  of  oonveyanoe  of  heritage,  270. 
eiiential  words,  270. 
destmatkm  to  hein  and  anigneee,  270. 

where  real  proprietor  executes  conyeyaaoe  only  as  oonaentery  271. 
consent  by  an  heritable  creditor,  27L 
allegation  by  disponer  that  prioe  not  paid,  272. 
failure  of  heirs,  estate  falls  to  Crown,  272. 
description  of  subjects,  274. 
reference  to  recorded  writ  for  description,  272. 
clause  declaring  general  name,  278. 
county  where  lands  lie,  274. 
f^arta  exten^a,  274. 
how  constituted,  274. 

effect  of  bounding  charter  as  regards  exterior  rights,  275. 
boundary  by  sea,  full  sea,  sea-shore,  or  flood-mark,  276. 
rights  of  parties  where  subjects  exceed  measurement,  276. 
requisites  to  prescribe  a  right  of  property  in  a  separate  sabjed 

title  with  parts  and  pertinents,  277. 
rights  inter  regalia  which  may  be  granted  by  Crown,  277. 
what  necessary  to  give  right  to  trout  and  salmon  fishings  277. 
positive  and  negatiye  servitudes,  278. 
reservation  of  mines  and  minerals,  279. 
nature  and  effect  of  clause  of  pre-emption,  280. 
prohibition  against  alienation,  281. 
prohibition  against  subinfeudation,  282. 
conditions  of  feu,  when  necessary  to  be  declared  real,  283. 
how  conditions  made  effectual  against  singular  succeeBors,  284. 
effect  of  irritancy,  284. 

condition  that  renewals  of  investiture  be  prepared  by  superior's  agen^SSl 
object  of  clause  of  irritancy,  285. 
how  insertion  of  conditions  in  register  secured,  285. 
encroachment  on  dominium  tiiiZe,  286. 
tenendas,  286. 

the  tenure  presumed  where  charter  does  not  express  kind  of  holding;  287. 
reddendo,  287. 

Bub-feuar's  liability  for  feu-duty,  288. 
blench  duty,  288. 
interest  on  feu-duty,  288. 
refutation  of  feu,  288. 

vassal's  liability  for  feu-duty  after  sale  of  feu,  289. 
taxation  of  entty  of  singular  successor  must  be  express,  289. 
discharge  or  renunciation  of  casualties  and  feu-duties,  290. 
whether  taxation  effectual  against  heirs  and  m'ngnlar  saooesBOCs  of 

superior,  291. 
means  by  which  superior  secured  in  payment  of  oompoation  on  eadi 

sale,  292. 
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CHARTER,  ORIGINAL,  CkmUntteii— 
AsngDAtion  of  writs,  298. 
amgnation  of  rents,  298. 
use  of  daoae  of  assignatioii  of  rents,  298. 
competition  for  rents  between  the  disponee  with  a  personal  title  and  an 

heritable  creditor,  294. 
obligation  to  relieve  of  feu-datie%  casualties,  and  public  burdens,  294. 
superior  not  liable  for  assessment  for  building  or  repairing  mao8e>  294. 
clause  of  warrandice,  295. 
warrandice  when  lands  under  lease,  295. 
clause  of  registration,  296. 

import  of  precept  of  sasine  before  Act  of  1845,  296. 
changes  on  precept  introduced  by  said  Act,  296. 
precept  subsists  t^ter  death  of  parties,  296. 
symbols  of  infeftment  under  old  form,  297. 

See  DiSFOsmoH. 
CHARTERS  BY  PROGRESS, 

insertion  of  tenendas  and  reddendo  in,  883. 
regulated  by  terms  of  original  grant,  518. 
CHARTER  PARTY,  255. 

CHATTELS  and  choses  in  action,  148. 

CLAUSE  OF  DIRECTION,  829. 

CLAUSES  COMMON  TO  MOST  DEEDS, 
narratiTe,  92. 
warrandice,  93. 
registration,  99. 
testing  clause,  105. 

COGNITION  and  sasine  in  burgage  subjects,  508. 

COMPENSATION,  168. 

COMPLETION  OF  TITLES, 

1.  Of  disponees  in  feudal  subjects,  845. 

See  Disposition,  Confibication,  and  Rxsionation  ;  Disposition 
AND  Assignation,  Consolidation. 

2.  Of  disponees  in  burgage  subjects,  856. 

8.  Of  heirs  in  feudal  subjects,  505.    See  Sebvioi. 

4.  Of  heirs  in  burgage  subjects,  508. 

5.  In  cases  of  conditional  institution  and  substitution,  498. 

6.  Of  adjudgers,  869. 

7.  Of  adjudgers  to  heritable  securities,  528. 

8.  Of  purchaser  in  a  ranking  and  sale,  878. 

9.  Of  general  disponees,  417. 

10.  Of  trust-disponees  where  new  trustees  appointed  by  codicil  without 

dispositive  words,  428. 

11 .  Of  judicial  factor  on  a  lapsed  trust  to  feudal  subjects,  429. 

12.  Of  judicial  factor  to  heritable  securities,  587. 
18.  Of  trustee  in  a  sequestration,  364. 

to  heritable  securities,  587. 
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OOMPLETIOK  OF  TITLES,  CknUinued^ 

14,  Under  oonveyuioe  to  pwent  in  liferent  and  heim  iinw^«i#^  in  fee. 
898. 
under  oonTeyances  in  fee  and  liferent^  with  power  to  sdl,  499. 
oompletion  of  heir^s  right  in  luch  destinationa,  499. 
16.  Of  heiiB,  aasigneea,  and  tmstees  to  heritable  aeeoiitiea,  5S6. 

See  Hbbitabli  SicuBirm. 
16.  Under  registered  leasee,  569.    See  TjHAHWH, 
COMPOSITION,  266,  614.    See  Ebtbt  with  Supkbiob. 
CONDITIONS  imposing  restrictions  on  marriage,  60. 
CONDITIONS  OF  FEU, 

how  made  effeetaal,  288.    See  OuonrAL  Chabteb. 
CONDITIONAL  INSTITUTION  AND  SUBSTITUTION,  410.     Sm 

VIOB. 

CONDITIO  n  tine  UberU  deceswerit,  412,  416. 
CONFIRMATION,  CHARTER  OF, 
original  purposes  of,  880. 
modem  use  of,  880. 
difference  in  effect  betwixt  confirmation  of  inf eftment  de  me  and  of 

a  me,  880. 
effect  of  confirmation,  880. 

criterion  of  preference  of  rights  completed  by  confirmation,  331. 
provisions  of  Titles  Act  relative  to  entry  by  confirmation,  831. 
terms  of  writ  of  confinnation  where  lands  held  of  different  ai]perioc% 

882. 
object  and  contents  of  quoequidem  danse,  882. 
provisions  of  Titles  Act  with  respect  to  entry  by  resignation,  332. 
superior  not  entitled  in  lUl  oases  to  insbt  on  insertion  of  tenendas  and 

reddendo  in  charters  by  progress,  333. 
effiBct  of  mid-impediment  in  connection  with  confirmation,  838. 
confirmation  and  resignation  combined,  884. 
effect  of  charter  by  progress  which  does  not  contain  danse  reservii^ 

superior's  rights,  836. 
effect  of  entry  with  superior  whose  title  is  personal,  886. 
Crown  writ  of  confirmation,  863. 

See  CoxPLBTiON  of  Disfonbb's  Titlb. 
CONFIRMATION  OF  EXECUTORS, 
nature  of,  476. 
quot  of  testaments,  476. 

commissariot  in  which  testament  confiiimed,  476. 
kinds  and  order  of  preference  of  executors,  477. 
teetament-testamentar,  477. 
testament-dative,  477. 
procedure  in  confirmation  as  executor-nominate,  477. 

as  executor-dative  qfta  next  of  kin,  478« 
as  executor-creditor,  479. 
modes  by  which  other  creditors  can  obtain  jMirt  paetu  rights  with  ax»- 

cutor-creditor,  480. 
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OONFIRMATION  OF  EXECUTORS,  Continued— 

oonfinnation  of  next  of  km  of  an  ezeeator-nominate,  480. 

oonfirmation  having  effect  of  probate,  481. 

probate  having  effect  of  confirmation,  481. 

oaaeB  in  which  oonfinnation  unneceesary,  482. 
CONFUSION,  168. 
CONJUNCT  EIGHTS, 

to  itrangera,  374. 

to  parents  and  children,  875. 

to  husband  and  wife,  877. 
CONQUEST, 

heir  of,  482. 

provision  of,  891. 

to  "heirs  and  children,*'  899. 
CONSOLIDATION, 

by  resignation  ad  remanentianif  341. 

by  prescription,  841. 

consolidation  of  property  with  entailed  superiority,  344. 

provisions  of  Conveyancing  Act,  844. 

fee  charged  with  bnrdens  imposed  by  vassal,  845. 
C0N8UETUDINB3  FEUDORUM,  261. 
CONTRABAND  GOODS, 

contracts  relating  to,  64. 
CONVEYANCE, 

essentials  of,  270. 
COPARTNERY, 

contract  of,  287. 

definition  of  partnership,  237. 

effect  of  bill  by  a  partner  prohibited  by  contract  from  signing  firm,  287. 

partner  frandolently  using  firm,  287. 

assignment  of  partner^s  interest,  288. 

one  person  cannot  make  a  partnership,  239. 

preference  of  company  creditors,  289. 

obligations  by  partner  in  his  own  name,  239. 

reserved  power  to  alter  contract,  240. 

presumption  as  to  amount  of  partners'  shares,  240. 

succession  to  heritage  held  by  company,  240. 

arrestment  in  hands  of  partner,  241. 

effect  of  stipulation  to  be  free  from  loss,  241. 

responsibility  as  partner  where  there  is  no  proper  partnership,  241. 

droumstances  eu  iptU  dissolving  company,  242. 

notice  of  retirement,  248.  • 

private  knowledge  of  retirement,  244. 

preference  of  company  creditors  on  stock,  244. 

action  against  a  partner  for  company  debt,  244. 

against  another  firm  composed  of  same  partners,  245. 

subsistence  of  partnership  after  dissolution,  245. 

liability  of  representatives  of  deceased  partner,  246. 
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COPARTNERY,  Cwtinwd-^ 

retirement  of  partner  with  a  eliaie  of  profits  or  an  ammity,  947. 

time  at  which  profits  held  divirible  when   'pmxtaeintdp  iffiiih'^  t^ 
death,  247. 

mlei  as  to  company  creditor  Toting  and  ranking  on  ae({iMatntod  f>a& 
of  company,  248. 

jndidal  proceedings  at  the  instance  of  a  oompaay,  250. 

subscription  of  cash-credits  by  company,  141. 

submission  by  company,  228. 
CORPORATION, 

entry  of,  617. 
COURTESY,  887. 
CROSSED  CHEQUE,  198. 
CROWN  CHARTERS, 

prooedore  for  obtaining  Crown  charters  before  Grown  Chaiten  i& 
858. 

nnder  Crown  Charters  Act,  354. 

remedy  where  applicant  dissatisfied  with  revisal,  854. 

procedure  for  obtaining  charter  with  daose  of  novodammM,  855. 

procedure  introduced  by  Titles  Act  for  obtaining  new  invealltaie  ^ 
confirmation  and  resignation,  855. 

peculiarity  of  quaquidem  of  Crown  charter  of  resignfttion,  354. 

Crown  writs  still  in  use,  855. 

DELETION.    See  Vitiatioks. 
DEATHBED, 

abolition  of  reduction  ex  copife  leeU,  416. 
DECREE-ARBITRAL.    See  Submibsiov. 
DELEGATION,  168. 
DELIVERY  OF  DEEDS, 

principle  why  delivery  required,  80. 

deeds  not  requiring  deliyery,  80. 

equiyalents  to  deUvery,  81. 

legal  presumption  when  deed  in  granter^s  posaeasion,  82. ' 

when  in  hands  of  third  party,  88. 

partial  delivery,  88. 

settlement  beading  docquet  directing  deed  to  be  destroyed,  84. 

retention  of  conveyance  by  purchaser  when  taken  to  himself  la  IxfcRit 
and  a  third  party  in  fee,  85. 

delivery  of  decree-arbitral,  86,  228. 
DEPOSIT-RECEIPT, 

indorsee  entitled  to  uplift  contents  after  indorser's  death,  but  subject  ^ 
inquiry  quo  ammo,  162. 
DESCRIPTION, 

of  subjects  in  conveyance,  272. 

clause  declaring  general  name,  278.    See  Cbastir,  Obioinal. 
DESTINATIONS, 

conjunct  rights  to  strangers,  874. 
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DSSTINATIONa  OtnUinued— 

exampleB  of  effect  of  different  desUnationB,  874. 
conjunct  rights  to  pareniB  and  children,  375. 
to  hoflband  and  wife,  877. 

See    MABRUaS-Ck>KTBACT— POBTNUFTIAL    SlBITLKMEBTa— BOHDB 

OF  Pbovision — Skbvioi. 
DIUGENCE,  PERSONAL, 

legal  fictions  resorted  to  for  obtaining  execution  against  person  for 

civil  debt  in  Scotland  and  England,  199. 
earliest  kind  of  diligence  against  person  in  Scotland,  199. 
act  of  warding,  199. 
letters  of  four  forms,  200. 
letters  of  homing,  200. 
meaning  of  "  delivering  them  by  you,  duly  executed  and  indorsed  again 

to  the  bearer,"  200. 
homings  on  decrees  of  Court  of  Session,  200. 
on  decrees  of  inferior  judges  or  which  pass  upon  a  Mil,  201. 
execution  upon  Inferior  Court  decrees,  201. 
upon  Court  of  Session  decrees,  201. 
before  Personal  Diligence  Act,  201. 
after  Personal  Diligence  Act,  202. 
effects  of  denunciation,  202. 
Debtors*  Act,  1880,  202. 

effects  of  registered  charge  and  of  incarceration,  203. 
expense  of  diligence  under  old  and  new  forms,  208. 
new  form  of  warrant  of  execution,  204. 
modes  of  executing  charge,  203. 
indueia  of  charge,  204. 

charge  at  instance  of  foreigner  without  mandatory,  206. 
charge  at  instance  of  company  where  none  of  parties  named  in  warrant, 

205. 
charge  at  instance  of  whole  partners  without  naming  firm  on  warrant  in 

favour  of  company  and  partners  nomintUim,  205. 
partner  chaiged  on  diligence  against  company  in  which  he  is  not 

named,  205. 
liberation  of  debtor  imprisoned  on  letters  of  caption,  206. 
act  of  grace,  206. 

diligence  on  bills.    See  Bills  aitd  Notbs. 
DIRECTION,  CLAUSE  OF, 

terms  of  warrant  of  registration  when  deeds  contain  clause  of,  329. 
DISCLAMATION,  265. 

DISCHARGES  AND  DEEDS  OPERATING  DISCHARGE, 
modes  by  which  obligations  may  be  extinguished,  168. 
payment  with  cancellation  of  bond,  164. 
discharge  separate  from  bend,  164. 
discharge  by  one  not  the  proper  creditor,  164. 
discharge  by  factor,  164. 
terms  of  receipt  when  debt  paid  by  debtor's  agent,  165. 

2p 
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DISCHARQBS  AND  DEEDS  OPERATING  DISCHAJtGK, 

effect  of  payments  of  interest  by  agent  acting  for   hoth   deliter  sad 

creditor,  166.  « 

effsot  of  general  discharge  added  to  discharge  of  partiealar  d^its,  10& 
discharge  by  English  gnardian  of  Scottish  heritable  bond  due  to  Us 

ward,  167. 
discharge  when  obligation  followed  by  inhibition  or  adjadiGation,  167. 
stranger  or  caationer  making  payment  of  debt,  168. 
discharge  of  principal  reserving  recourse  against  caationer,  169. 
general  diKbai|fe  by  widow  does  not  include  aliment    to  next  terai, 

nor  mournings,  169. 
discharge  under  compodtion-oontract  **  upon  payment  **  of  m  oompoci- 

tion,  169. 
effect  of  discharge  to  debtor  under  private  composition-contrsMst  wliidi 

contains  creditor's  receipt  of  bills  in  security  of  oompo«£tian  and 

absolute  release  of  debtor,  170. 
effect  of  discharge  of  one  oUigant  in  question  with  another,  1 70. 
modes  by  which  cautionary  obligations  may  be  exting?iislied  otiuawise 

than  by  express  discharge,  171. 

DISENTAIL.    See  Emtaiub. 

DISPONEE'S  TITLE,  completion  of.    See  CoMFUEnoN. 

DISPOSITION, 

meaning  of  public  and  base  infeftments,  319. 

effect  of  completed  conveyance  de  me,  819. 

effect  of  completed  conveyance  a  me,  819. 

operation  of  disposition  amevelde  me,  819. 

cessation  of  subaltern  rights  in  England,  820. 

subinfeudation,  820. 

statutory  relaxations  of  rule  against  alienations,  820. 

title  by  separate  charters,  821. 

enforcement  of  entry  by  purchaser  as  an  i^priser,  821. 

criterion  of  preference  of  base  rights,  821. 

causes  which  led  to  disuse  of  separate  charters,  822. 

clauses  of  modem  disposition,  822. 

effect  of  addition  to  description  of  grantor's  *'  whole  right  and  title^  "  ftc., 

323. 
reference  to  conditions  of  grant,  824. 
statutory  import  of  obligation  to  infeft  ameveldeme,  825. 
import  of  obligation  to  infeft  by  two  infeftments  and  mannas    of 

holding,  825. 
effect  of  omission  of  words  a  m^,  825. 
what  holding  implied  where  none  expressed,  826. 
import  of  clause  of  resignation  for  new  infeftment,  826. 
effect  of  general  assignation  of  writs  and  evidents,  826. 
obligation  to  relieve  of  stipend  whether  transmitted  by  assignation  of 

writs,  826. 
warrandice  which  trustees  are  bound  to  give^  827. 
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DISPOSITION,  Contintted— 

when  nxmeoesBary  to  record  whole  of  conveyanoe  in  order  to  obtain 

real  right,  828. 
how  partial  registration  e£Fected,  329. 
temiB  of  warrant  of  registration  when  deed  contains  danse  of  direction, 

329. 
disponee*8  heir  not  bound  to  make  up  title  under  obligation  by  disponer 

to  infeft  by  two  manners  of  holding,  329. 
See  Chabtkb,  Original — Comflrion  of  Dispohxe's  Tttlb. 
DISPOSITION  AND  ASSIGNATION, 
in  what  cases  used,  336. 
difference  betwixt  executive  clauses  and  those  of  ordinary  disposition, 

336. 
transmission  of  personal  right  to  lands  nvithout  dispositive  words,  336. 
critorion  of  preference  in  transmission  of  personal  rights  to  lands,  336. 
sasine  on  disposition  and  assigoation,  337. 

quaequidem  of  charter  of  resignation  on  disposition  and  assignation,  ^37. 
forms  of  completion  of  real  right  without  intervention  of  superior,  337. 
assignation  of  personal  right  written  on  conveyance,  337. 
completion  of  real  right  by  notarial  instrument,  338. 
nature  of  conveyance  by  heir  unentered  whose  ancestor  was  infeft,  338. 
where  ancestor  not  infeft,  339. 
how  disponee  acquires  real  right  in  such  cases,  339. 

See  CoMFLiTioN  OF  DispoNSE^a  TrriiX. 
DISPOSITION  AND  SEmLEMENT.    See  Tbstaicent— Tbust-Dibfositxon 

A5D  Sutlxmsnt. 
effect  on  special  conveyance  of  subsequent  general  settiement,  416. 
completion  of  general  disponee*s  titie  before  and  after  Tities  to  Land  Act, 

417. 
DISPOSITION  OF  SUPERIORITY, 

in  what  respecto  superior  restrained  in  regard  to  disposal  of  superiority, 

389. 
peculiar  clauses  of  disposition  of  superiority,  340. 

8u  GOMFLKTION  OF  DlBPONXX'S  TTTLB. 

DISPOSITION  AND  BACK-BOND,  646. 
DONATIONS  between  husband  and  wife,  406. 

ENTAILS, 

definition,  443. 

different  kinds  of  entails,  443. 

provisions  of  Entail  Act,  1686,  c.  22,  444. 

entail  by  one  having  a  personal  right,  446. 

effect  of  reference  to  recorded  deed  for  conditions,  446. 

requisites  of  strict  entail  before  Entail  Amendment  Act,  446. 

modifications  authorised  by  that  Act  and  Tities  Act,  446. 

rules  as  to  insertion  of,  or  reference  to,  conditions,  &c.,  in  old  and  new 

entails,  446. 
insertion  of  conditions  in  first  sasine^  448. 
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deatf  iptive  of  inotitBtciy  455. 
§aHaUmhftnmaa,45i. 

of  eoatavcDer'o  titles  45C 
of  deedi  in  eoBtaxweaAmkf  aad  of 
ledection  bj  doMendaBi  of  cunfamfener,  end  bj 
cffifft  of  praKriptmi  on  aacnation  of  part  of 

entail,  457. 
dwiarator  of  forfeiture  after  eontravenct^s  dealli,  457. 
effect  of  oootraTention  on  contimTener^a  diwfndaiili,  457. 
liferent  neeiiritiea  by  coBtrmTener,  458L 
Habtlity  of  beir  for  entailer'a  debta,  458. 
for  debta  of  preceding  liein^  459. 
form  of  attadiing  beir*a  life  intittut,  459. 
proriaioDS  to  wife  under  Aberdeen  Adk,  459. 
completion  of  real  rigbt  nnder  banda  of  annuity,  460. 
prorintms  to  cbildren  under  Aberdeen  Ad,  461-462. 
where  pTOTisions  by  former  heir  are  in  iiibBstenoe,  46S. 
extent  to  which  fee  and  renta  are  ehaigeable  with 

tmder  bonds  and  dispooitiona  in  aeumity,  463. 
obligation  to  make   provinon  where  landa  burdened  witk 

pioviaioDB,  464. 
power  of  tale  mider  Entail  Amendment  Act^  464. 
application  of  turpliu  price  nnder  Ratheifqid  Act,  465. 
power*  of  feoing,  465. 

leaies  tmder  Montgomery,  Booebery,  and  Rutherford  Acta^  466L 
ezcambiona  nnder  Montgomeiy,  Booebery,  and  Bntherford  Acta^  467. 
improvementa  nnder  Montgomeiy  Act»  468. 
how  claim  for  them  made  available  against  soooeeding  heira,  468L 
bond  of  annualrent  tmder  Butherfard  Act  for  improvement  money,  469. 
bond  and  diaporition  in  eecarity  for  imi»oTement  money,  470. 
Montgomery  and  Aberdeen  Acta  now  aj^Ucable  to  new  entaifa^  47L 
power  of  heir  under  new  entail  to  grant  building  leaece,  471. 
effect  of  Rntheiftird  Act  on  trusto,  liferent  righta,  and  leaaea,  471. 
righto  of  heir  with  reference  to  money  vested  in  trost  for  pnrrhasr  c.*t 

land  to  be  entailed,  472. 
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ENTAILS,  Continued^ 

oompletion  of  next  heir*8  title  on  contravention  by  a  prior  rabstitute, 

472. 
extinction  of  entaili,  472. 
oonsenta  requisite  to  disentail,  472. 
disentail  without  consents,  472. 
provisionB  of  1875  Act  as  to  consents,  478. 
definition  of  heir-apparent,  474. 

eflfect  of  recorded  instmment  of  disentail,  474. 

disentail  does  not  alter  subsisting  destination,  474. 

protection  of  creditors  in  entailer's  debts,  475. 

title  of  heir  executing  disentail,  475. 

provisions  as  to  liferents  of  personal  estate,  475. 

provisions  by  heirs-apparent,  476. 

terms  on  which  heirs  of  entail  entitled  to  foi  entry,  515. 

application  of  price  of  relinquished  entaQed  superiorities,  528. 

entailed  estate  chargeable  with  price  of  such  superiorities,  523. 
£IK  TO  REVERSION,  532. 
ENTRY  WITH  SUPERIOR, 

provisions  of  Conveyancing  Act,  511,  617. 

when  seller  was  bound  to  enter,  318. 

enforcement  of  entry  by  purchaser  as  an  appriser,  321. 

effect  of  entry  when  superior's  title  personal,  385. 

entry  by  liferenter,  512. 

effect  of  entry  by  superior  whose  title  was  subsequently  reduced,  512. 

composition,  518. 

trustees  pay  composition  although  holding  for  heir,  514. 

mode  by  which  divponee  might  avoid  payment  of  composition  on  death 
of  disponer,  514. 

disponer*s  heir  not  bound  to  enter,  515. 

dieumstanoes  where  single  composition  only  payable,  515. 

terms  on  which  heirs  of  entail  are  entitled  to  an  entry,  516. 

grantee  of  feu-charter  not  bound  to  take  infeftment,  517. 

entry  of  a  corporation,  or  of  trustees,  517. 

charter  by  progress  regulated  by  terms  of  original  grant,  518. 

reconveyance  by  superior  without  resignation  ineffectual,  519. 

mode  of  enforcing  an  entry  before  Lands  Transference  Act,  519. 

mode  introduced  by  that  Act,  619. 

mode  of  relinquishing  superiorities  under  Titles  Act,  521. 

effect  of  relinquishment,  522. 

application  of  price  of  relinquished  entailed  superioritiee,  528. 

entailed  estate  chazgeable  with  price  of  relinquished  superiorities,  528. 
ERROR,  FORCE,  AND  FRAUD, 

effect  of,  on  contracts,  71. 

error  in  fact  or  law,  and  where  obligation  implemented,  71. 

effect  of  fraud  on  contracts,  72. 

of  force  or  fear,  72. 

effiwt  of  mehu  eareerit,  72. 
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ERBOB»  FORCE,  AND  FRAUD,  Oomiimwed— 

(fistiiictioD  botwiBcn  cffBd  of  dfeA  n^Jainwl  Ivr 

fear  id  tin  hamfa  of  tidid  paitiei^  7S. 
vfaaft  miPBwaiy  to  foond  radoction  under  1621,  c^  18^  74. 
WMf  grstaitooB  orediton  dnlkoge^  74. 
vdio  oonjimei  poraotHi  74. 
effect  of  Act  on  ontinnaiy  obligmtioiiB,  74. 
deeds  ^tntk  aft  hj  1696,  &  5^  75. 
babgnnftedforpnaenftadvaiieeBdo  not  fdl  mider  atatete^  baft 

anoee  and  indonaftuna  of  biOa  in  aeenrit^  of 

bonda  of  ooRobonftion  do^  75. 
cucnmatancea  wlddi  infer  noftoor  bankmpftcy,  76. 


caanalty  o(  267. 
EXECUTOR-CREDITOR» 

compeftition  wifth  aircaftery  218. 
EXECDTOB&    See  ComBMAZioH  or  Ezkotobs. 

FACTORY, 

general  factoiy,  256. 

ade  reqnixing  special  antliority,  256* 

fterminatioii  of  facftoiy,  257. 

peisooal  responslbflity  of  factor  to  third  paxtieB,  25& 

liabQitj  of  factor  iot  sab-factors,  256. 

dSligenoe  incombent  on  factor,  258. 
FEE  AND  LIFERENT.    See  Debtivatiobh. 

completion  of  real  right  under  doHtination  where  lifermfter  hna  m  Umktj 
fee,  399. 

completion  of  heir's  title  nnder  soch  destinatiops,  499. 
FEUDAL  SYSTEM, 

outline  of  origin  and  nature  of,  259. 

the  three  great  stages  of  feus,  260. 

styles  of  HMcnlfos,  260. 

eoneueiudinei  feudorum,  260. 

order  in  which  authoritiee  on  feudal  questions  resorted  to,  26L 

when  feudal  system  introduced  into  Scotland,  261. 

what  led  to  its  extension,  261. 

rlffiimfii  of  property  exempted  from  <^[>eration  of  system,  261. 

andent  method  of  constituting  feudal  relation,  262. 

proper  and  improper  investiture,  262. 

ffreve  Ueiaium,  262. 

enumeration  of  holdings,  263. 

definition  of  "  feu,"  and  origin  of  term,  264. 

superior's  estote,  261. 

▼asaal's  estote,  265. 

casualties  of  superiority,  and  which  of  them  still  subsistk  265. 

return  of  feu  to  superior,  342. 

See  Cbabteb,  Obxoikal— DraFOSinoN^EHTBT  wztr  Sufebiob. 
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FBU-DUTY.    See  Chabtib,  Obiodtal. 
FISHINGS,  ^ 

trout  and  Balmon,  277. 
FOBCE  AND  FRAUD,  66.    See  Ebbob. 
FOBOED  DEED, 

effect  of  .homologation  on,  82. 
FOREIGN  DEEDS, 

reason  of  privilege,  21. 

foreign  conveyance  of  moveables  deficient  in  solemnities  of  lex  loci  con- 
traeha,  27. 

bequest  of  heritage  in  foreign  will,  27. 

difference  in  effect  betwixt  an  informal  conveyance  of  land  and  an 
obligation  to  convey,  28. 

disposition  of  heritage  may  be  revoked  by  English  will,  29. 

must  genuineness  of  foreign  deed  be  proved,  29. 

unstamped  foreign  deeds,  91. 

discharge  by  English  guardian  of  Scotch  heritable  bond,  167. 

decree-arbitral  on  Scotch  submission  to  an  arbiter  in  England,  234. 
FOUR  FORMS, 

letters  of,  200. 
FURTHCOMING.    See  Abbbstxent. 

GROUND-ANNUAL, 
contract  of,  545. 

HEIRS, 

order  of  liabiUty  of,  116. 

provisions  of  Conveyancing  Act,  488,  504,  510. 

terms  descriptive  of,  485. 

heir  unentered,  conveyance  by,  836. 

entry  by,  335. 

entail  by,  450. 
HERITABLE  BOND,  533. 
HERITABLE  SECURITIES, 

wadset,  531. 

distinction  betwixt  proper  and  improper  wadsets,  531. 

letters  of  regress,  532.  > 

eik  to  reversion,  582. 

extinction  of  wadset,  532. 

bond  and  disposition  in  security,  582. 

now  moveable  as  to  succession,  538. 

distinction  betwixt  it  and  heritable  bond,  538. 

obstacle  which  formerly  existed  to  the  constitution  of  heritable  securities 
for  cash-credits,  584. 

completion  of  creditor's  right  under  bond  before  and  after  Heritable 
Securities  Act,  584. 

effect  of  registration,  585. 

assignation,  585. 
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HEBITABLE  SECURITIES^  (hniimml— 
oomplefeioii  of  heir*a  title,  586. 
of  anignee*!  title,  536. 
of  general  diiponee,  586. 
of  jndidal  factor,  536. 
of  a  trustee  on  a  leqaeBtrated  estate,  537. 
heritable  aeouritj  ertingniwhed  hy  unrecorded  diaoluw)ge^  <s 

dtbUi  d,  endiU,  537. 
diachaxge,  583. 
power  of  redemption,  539. 
power  of  sale,  540. 

e£Fect  of  sale  and  ooniignation  of  rarplmr  pricey  541. 
pnrchaee  of  aabjeota  by  creditor  in  bond,  68. 
oonatitiition  of  real  bordens  by  reaervation,  541. 
transmiflBion  of  real  boidena,  543. 

completion  of  title  of  heir  of  creditor  in  reaenred  burden,  64S, 
resenred  burden  authorises  poinding  of  the  ground,  bat  not  maiOs  sad 

duties,  543. 
absolute  disposition  and  back-bond,  545. 
effect  of  recording  back-bond,  545. 
title  of  debtor's  heir,  how  completed,  546. 
extinction  of  security  constituted  by  absolute  disposition  and  baflk4Mwi, 

545. 
contract  of  ground-annual,  545. 
poinding  of  the  ground,  546. 
HOLDINGS^ 

enumeration  of,  263. 

what  kind  implied  where  none  expressed,  826. 
See  Chabtkb,  Obioinal — DiBPoainoH. 
HOtiSORAPH  WRITS.    See  Pbivilbobd  WBrrnrofl. 
HOMOLOGATION  AND  REI INTERVENTUS, 
difference  betwixt,  77. 
effect  of  homologation  on  deeds  by  pupils,  minors,  and  married  woomBt 

without  husband's  consent,  77. 
effect  of  subscription  of  instrumentary  witnesses,  78. 
effect  of  subscription  by  heir-at-law  as  witness  to  his  father^s  sb^ 

ment,  79. 
effect  of  bond  by  minor  female^  without  curator's  consent,  but  latiM 

after  marriage,  79. 
homologation  not  applicable  to  vitiated  entail,  80. 
receipt  of  rents  by  heir  of  entail  who  is  also  heir  alioqui  9ueeewtnt$,  SO. 
partial  homologation,  80. 
defender  entitled  to  counter  issue  of  homologation  in  reduetioo  oa 

ground  of  facility,  but  not  of  insanity,  81. 
does  homologation  validate  deeds  from  date,  81. 
difference  betwixt  a  pronuse  to  convey  and  a  pnnmse  to  ratify  ao  in- 
formal deed,  81. 
rei  interventiu  excluded  when  subscription  denied,  82. 
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HOMOLOGATION  AND  REI INTERVBNTUS,  Continued-^ 

e£Feot  of  homologation  or  rd  inUrveniui  on  forged  deed,  81. 

on  deeds  gnuited  by  minor  without  consent  of  cormtors,  82» 

effect  of  Terbd  leises,  83* 

effect  of  m  uUerveiUuM  on  caationary  obligations,  88. 
HORNING, 

letters  o^  200. 

INDBNTURB, 

where  entered  into  by  a  minor  withoat  father's  consent,  221. 

after  stamping  of  Indentnxes,  221. 

repetition  of  apprentice  fee,  221. 

penalty  throngh  misconduct  of  apprentice,  222. 

obligation  of  oaationer,  222. 

drcomstances  entitling  master  to  redaim  i^rentice  after  enlistment, 
222. 
INFEFTMENn^ 

in  locality,  896. 
INHIBITION,  528. 

grounds  of,  624. 

procedure,  624. 

execution  when  debtor  furth  of  Scotland,  624. 

affects  only  voluntary  deeds,  626. 

of  father  for  children's  provisions  in  marriage-contract^  897. 

competition  betwixt  adjudger  and  inhibitor,  680. 
INITIALS  OB  MARK,  subscription  by.     Su  SoLUfNinn  of  DnDfl— 

BHiLB. 
INSANB  PBBSONSk 

effect  of  deeds  by,  66. 

rule  of  practice  as  to  settiements  exposed  to  risk  of  challenge  on  ground 
of  fadUty,  67. 
INTERDICmON, 

how  imposed,  67. 

duty  and  responsibility  of  interdictors,  68. 

deeds  by  interdicted  persons  alone  which  are  unchallengeable,  68. 

sale  of  heritsge  by  interdicted  person,  58. 

liability  of  heir  taking  up  heritage  of  interdicted  person,  but  not  repre- 
senting him  as  heir  in  miobUibuMf  68. 
INTBRBST, 

in  what  cases  accumulation  allowed,  120. 

mode  of  restricting  to  lower  per  centsge,  122. 

on  heritable  securities  for  caah-crediti,  584. 

on  arrears  of  feu-duties,  288. 
INTIMATION  OF  ASSIGNATION.    Su  AamovAnoir. 
INTOXICATED  PERSONS, 

deeds  by,  69. 
INVBSTITURB, 

proper  and  improper,  262. 
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IBBITAKC7» 

o£  fen,  6b  mom  mbUmm  r— owfy  267.  t 


OQiiTeiitiofial  iiritaDcj,  267. 


•Iran  of  fen-dnty  not  drimaMft  where  wupaAo^  HmM&m  en  forftte 
feu,  267. 

JOINT-STOCK  COMPANIES, 

pttrticiUan  of  memonuidiim  of  joini-atodc  cxwnpanj,  24& 

effect  of  legittntioii,  249. 

powers  M  to  holding  hukl,  249. 

deeds  hj  compeny  by  whom  gnnted,  250. 

jndichd  proceedmgB  st  the  iniitmiloe  of  companyy  950. 
JUDICIAL  FACTOB» 

oompletion  of  title,  429. 

to  heritable  secaritiee,  587. 

duties  of  factor  with  respect  to  money  <w"»wg  into  his  &aad%  121- 
JUS  CBDBNARUM  ACTIONUM,  180. 
JUB  RBLICTjB, 

effect  of  wife's  aooeptance  of  oonventional  proHsiaiM^  392. 
8u  Mabbiaob-Cobtbaot. 
JUB  MARITI.    Bee  Mabbibo  Wokev,  Dbbds  bt— MABUAOB-Govni^- 

LEASES. 

statutes  rendering  leases  effectual  against  wingwlar  aoouassors,  546. 

requisites  of  an  nnregistered  lease,  547. 

of  a  registered  lease,  547. 

lease  by  a  liferenter,  548. 

by  a  tator  or  minor,  42,  548. 

lease  of  game  and  of  salmon  fishings,  549. 

effect  of  new  lease  granted  before  expiry  of  old,  549. 

lease  when  granter  nninfeft,  or  when  an  apparent  heir,  549. 

offset  of  lease  to  endure  till  a  certain  debt  is  paid,  550. 

effect  of  onregiBtered  lease  for  1000  years,  550. 

effect   of   nnregistered   lease   containing  obligatioii  for  oon^is^  i** 

newals,  550. 
power  to  assign  or  sablet,  551. 
adjudication  by  creditors,  551. 

effect  of  assignation  of  lease  to  tenant's  eldest  son,  551. 
to  his  second  son,  552. 
lease  with  substitutions,  552. 
assignee  or  adjudger  liable  for  arrears,  558. 
unrecorded  lease  ineffectual  without  posMssion,  558. 
effect  of  marriage  of  female  tenant,  558. 
tenant's  bankruptcy,  558. 
stipulation  for  expense  of  building,  558. 
retention  of  rent  for  claims  agunst  landlord,  554. 
stipulation  for  retention  of  rent  in  extinction  of  debt  or  for  me&i** 

tions,  554. 
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IjEASES,  CaiUinued-^ 

eztinotion  of  leasee,  555. 

xemovings  under  fbnnal  leue,  556. 

under  improbative  lease,  557. 

letter  of  removal,  557. 

tacit  relocation,  558. 

unrecorded  lease,  completion  of  heir's  title  to,  558* 

registered  lease,  completion  of  heir's  title  to,  558. 

nnregistered  lease,  completion  of  title  by  an  assignee,  559. 

completion  of  title  of  tmstee  or  adjudger,  559« 

bond  and  assignation  in  security,  559. 

how  such  security  made  available,  559. 

completion  of  heir's  title  to  bond,  560. 

what  necessary  to  complete  security  over  assignable  lease,  160. 
LEGACIES, 

yerbal,  481* 

error  in  nairative,  481. 

in  name  of  legatee,  4S1. 

iigattan  rei  aHtna,  482. 

legacy  of  heritage,  432. 

Uffoium  Uberationii,  432. 

universal  legacy,  432. 

general  legacy,  484. 

special  legacy,  434. 

action  for  recovery  of  special  legacy,  484. 

ademption  of  legacies,  485. 

effect  of  subject  disponed  by  settlement  being  sold  by  testator,  485. 

effect  of  special  legacy  of  a  moveable  bond  afterwards  oonrerted  into 
heritable  security,  485. 

legacies  to  several  legatees,  436. 

legacy  in  liferent  and  fee,  486. 

vesting  of  legacies,  488. 

legacy  to  legatee  and  his  heirs,  488. 

conditional  legacies,  440. 

substitutions  in  legacies,  441. 

clause  of  return,  448. 

legacies  in  improbative  writings  referred  to  in  a  formal  deed,  21,  25. 
LBGITIM, 

dischaige  of,  before  or  after  father's  death,  898. 

effect  of  acceptance  of  conventional  provisions,  394. 
See  MASBiAOi-CoirTSAOT. 
LIFERENTS, 

effect  of  Entail  Amendment  Act  on,  471. 
LOCALITY, 

infeftment  in,  896. 
MARCULFUS.  styles  of,  260. 
MARGINAL  ADDITIONS.    See  SoLnunTin  of  Dbbds. 

in  public  records,  809. 
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MABRIAGE-GONTRACT, 

mles  of  intestate  moTeable  Buooenion,  S88. 

division  of  goods  in  commnnion  before  and  after  Morealile 

Act,  1866,  883. 
ooUation,  384. 
teroei  886. 

from  what  subjects  excluded,  385. 
how  teroe  may  bo  exdnded,  387. 
measures  for  making  terce  e£Fectnal,  387. 
servioe  and  kenning,  387. 
lesser  teroe,  387. 
courtesy,  388. 

arrears  of  teroe  and  courtesy,  388. 
objects  of  antenuptial  contract,  388. 
annuity  to  wife,  effect  to  husband's  bankruptcy,  889. 
intimation  of  assignation  of  funds  invested  for  behod  of  wife  exdoon 

of  ^'lu  mariii,  389. 
bank  shares  bought  with  wife's  funds,  but  transfer  taken  to  hvAtd 

and  wife,  cannot  bo  retained  by  bank  for  hnaband's  6M,  3^- 
attachment  of  furniture  settled  on  wife  by  contract,  390. 
retention  in  implement  of  spedal  fund  for  wife's  obliga^on,  390. 
implement  by  husband  of  wife's  provisions  where   Uxhier  noi  p^H 

391. 
provision  of  conquest,  what  embraced  in  it,  891. 
modes  of  making  wife's  provisions  preferable  to  daams  of  hosbtad* 

creditors,  392. 
effect  of  acceptance  by  wife  of  conventional  providons^  892. 
effect  of  discharge  of  ligitim  before  or  after  father's  death,  898. 
modes  of  conferring  ^im  eredUi  on  children  for  provisions,  393. 
modes  of  giving  them  preference  to  father's  creditors,  394. 
effect  of  acceptance  by  child  of  conventional  provisions,  394. 
infeftment  in  locality,  how  constituted  and  completed,  398. 
modes  of  making  provision  by  locality  of  definite  amount,  39& 
effect  of  alienations  by  father  of  subjects  conveyed  by  oontnct,  897. 
effect  of  inhibition  by  children  against  father,  897. 
destinations  to  "heirs  and  children '*  and  " bairns  and  children,'*  399. 
Oonqueet  to  "  hdrs  and  children,"  400. 
father's  power  of  division,  400. 
father's  power  to  implement,  401. 
modes  of  preventing  discharge  by  heir  to  father,  401. 
modes  of  preventing  renunciation  of  wife's  provisions,  401. 
burdening  estate  with  provisions  to  younger  children,  402. 
effect  of  heritable  security  for  children's  provisions,  402. 
enforcement  of  obligation  by  father  to  invest  money  for  cUUrv' 

provisions,  404. 
effect  of  security  for  antenuptial  provision  granted  when  hosbsB^  ^ 

solvent,  407. 
See  Postnuptial  SETTLmiiTB — Bovxm  or  PnoTiBioy. 
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MARRIED  WOMEN, 

deeda  by,  46. 

distmctioii  between  ytf«  mariH  and  right  of  administration,  46. 

ezoeptions  from  ju$  mariti,  47. 

personal  obligation  null,  48. 

exceptions,  48. 

bond  by,  to  take  effect  after  husband's  death,  49. 

oonveyanoe  by  reserving  husband's  rights,  50. 

bond  by,  with  husband's  consent,  ratified  on  oath,  51. 

renewal  bill  by,  51. 

deeds  of  settlement  by,  51. 

action  for  wife's  legitim  in  husband^s  name,  52. 

bond  and  disposition  in  security  by  husband  and  wife,  52. 

intimation  of  assignation  by  assignee  of  bond  in  wife's  favour,  53. 

renunciation  or  exclusion  otjui  mariii  and  right  of  administration,  54. 

married  woman  may  act  as  trustee,  but  not  as  tutor  or  curator,  54. 

ratification,  54. 

ratification  granted  under  compulsion,  56. 

holograph  obligations  by  unmarried  women,  24. 

indorsation  of  bills  to  married  women,  179. 

diligence  on  bills  payable  to,  188. 

Married  Women's  Property  Act,  1881,  561. 
BCARRIAGE, 

casualty  of,  265. 

restrictions  on,  60. 
MID-IMPEDIMENT, 

effect  of,  in  confirmation,  883. 
MINES  AND  MINERALS, 

reservation  of,  in  charter,  279. 

where  property  sold  and  minerals  found  not  to  belong  to  seller,  S12. 
MINORS,  DEEDS  BY, 

age  of  person  capable  of  contracting,  37. 

contract  between  a  major  and  a  pupil,  37. 

different  kinds  of  guardians,  37. 

conveyances  of  moveables  by  pupils  and  minors,  having  tutors  and 
curators  respectively,  38. 

decree  against  a  pupil,  38. 

diligence  at  instance  of  pupil  on  dependence  of  action,  39. 

charge  agunst  minor  without  charging  curator,  39. 

privileges  of  tutors-nominate,  40. 

nomination  of  tutors  and  curators  by  father,  40. 

tutor  cannot  alter  order  of  ward's  succession,  40« 

sales  of  ward's  property,  41. 

of  pupil's  heritage,  41. 

grounds  on  which  Court  authorise  sale  of  pupil's  heritage,  42. 

leases  by  tutors  and  minors,  42. 

settlements  by  minors,  43. 

quadriennium  utile,  44. 
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MINOBS,  DEEDS  BY,  CmUmued— 
redaction  of  deeds  by  minon,  44. 

e£Feet  of  bond  by  minor,  havinj;  enniton^  without  tiieir  oonaent,  41 
exceptionB  to  right  of  restitution,  45. 
bills  granted  by  corators  alone,  46. 

tator  ad  UUm  in  applications  under  Entail  Amendment  Act,  46. 
bond  by  tutor  for  pupil,  peculiar  clauses  of,  125. 
indenture  entered  into  by  minor  without  his  father's  oonuaA,  231. 

MINUTE  OF  CONSOLIDATION,  845. 

MISSIVES  OF  SALE, 
essentials  of,  811. 
recall  of  offer,  811. 
what  entitles  purchaser  to  resile,  812. 
effect  of  stipulation  that  purchaser  shall  be  satiafied  witii  title  u  k 

stands,  817. 
effect  of  stipulation  that  purchaser  shall  relieve  seller  of  smn  n  *> 

heritable  security  over  property,  817. 
effect  of  lands  purchased  being  liable  in  reel   warrandioe  of  n^ 

lands,  817. 
whether  purchaser  may   reject   title   originally  deCective  on  vUei 

prescription  has  run,  818. 
whether  seller  bound  to  enter  with  superior,  818. 
MORTGAGE  OF  SHIP,  254. 

MOETIFICATION, 

holding  of,  264. 

MOVEABLE  REAL  RIGHTS, 

whether  first  purchaser  can  insist  for  delivery  where  goods  sold,  bat 

not  delivered,  and  fraudulently  resold,  251. 
fuzmture  conveyed  but  not  delivered  to  trustees,  pomdable,  251. 
securities  over  corporeal  moveables,  252. 
attachment  of  fumitnre  settled  on  wife  by  msRiage-oontracI^  990. 

MOVEABLE  SCJCCESSION,  INTESTATE, 
rules  of,  883. 

NARRATIVE, 

effect  of  deeds  in  which  grantor  not  designed,  92. 
in  which  witness  not  designed,  92. 
statement  of  canse  of  granting,  98. 

NON-ENTRY, 

casualty  of,  268.. 
when  incurred,  268. 
when  excluded,  269. 

NOTARIAL  EXECUTION.    See  Solbmhitibs  or  Dudb. 

NOTARIAL  INSTRUMENTS.    See  CoMFunov  of  TnuL 

NOVATION,  168. 
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OBLIGATIONS  in  aolidum  and  pro  rata,  124. 
{id  facta  prastanda,  124. 

PA  OTUM  de  quota  litis,  67. 
PARES  CUBJjS,  262. 
PENALTY  IN  BONDS^  119. 
POINDING, 

wamntB  of,  207. 

what  necenary  when  year  eUpsed  from  date  of  charge,  207. 

what  neoeesary  hef ore  Personal  Diligenoe  Act,  where  aocesB  to  goods 

not  ohtamed,  207.   . 
sabjecta  which  cannot  be  poinded,  208. 
effect  of  arrestment  by  creditors  of  poinding  creditor  in  hands  of 

owner  of  goods,  after  warrant  of  sale  obtained,  208. 
procedure  in  executing  poindings,  209. 
oircumstanoes  sufficient  to  stop  poinding,  209. 
poasession  of  goods  after  poinding,  210. 
stamped  appraisement  unnecessary,  210. 
sale  of  poinded  goods,  210. 
equalising  diligence  when  goods  p<nnded,  211. 
competition  betwixt  writ  of  extent  and  poinding,  211. 
retention  by  seller  of  goods  sold,  but  not  delivered,  as  against  a  sub- 
purchaser, 212. 
poinding  of  such  goods  by  seller,  212. 
competition  betwixt  arrester  and  poinder,  212. 
poinding  of  furniture  conveyed  but  not  delivered  to  trustees,  252. 
of  furniture  settled  on  wife  by  marriage-contract,  890. 
POINDING  OP  THE  GROUND,  546. 
POSTNUPTIAL  SETTLEMENTS, 

distinction  betwixt  antenuptial  and  postnuptial  settlements,  404. 
effect  in  competition  with  creditors,  405. 

effect  of  discharge  by  wife  without  consideration  of  provisions  in  ante- 
nuptial oontnct,  405. 
effect  of  postnuptial  provision  to  wife  in  addition  to  antenuptial  pro- 
vision, 405. 
provisions  to  wife  and  children  of  second  marriage,  406. 
effect  of  security  for  antenuptial  provirion  granted  when  husband  in- 
solvent, 407. 
See  Bonds  of  Pbovisiok. 
POWER  to  burden  in  conveyances  in  liferent  and  fee,  377-381. 

for  children's  provisions,  381. 
PRECEPT  OF  CLASB  CONSTAT,  500. 
PRECEPT  from  Chancery,  500. 

PRECEPT  OF  SASINE.    See  Obioival  Chabtib— Sasink. 
PRE-EMPTION,  296. 

clause  of,  280. 
PRESCRIPTION, 
poritive,  818. 
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PRESCRIPTION,  Continued^ 

poMession  by  heir  on  apparency,  814. 

interruptaon,  814. 

preecriptiTe  title  in  feudal  subjects  of  pnrdiaser,  heir,  or  adjodger,  HI 

nature  of  possession  to  found  prescription,  814. 

whether  purchaser  entitled  to  reject  defecttve  txUe  fortified  Ij  ff 

scription,  818. 
requisites  to  prescribe  a  ri^^t  to  property  as  part  and  pertiiMBftf  ^' 
consolidation  by,  841. 
of  arrestments,  220. 
of  biUs,  193. 

of  cautionary  obligations,  187. 
of  serricee,  502. 
PRIVILEGED  WRITINGS, 

enumeration  of,  and  reasons  why  priTileged,  19. 

ejffect  of  bond  written  and  subscribed  by  debtor,  but  not  hemring  to  !» 

holograph,  22. 
legal  piesumption  with  respect  to  unsigned  hcdograph  wxits,  82. 
effect  of  unattested  holograph  writs,  23. 
distinction  between  attested  deeds  and  holograph  writs  with  reapeet^ 

erasures,  28. 
holograph  obligations  by  unmarried  women,  24. 
unattested  holograph  settlement  of  heritage  in  qaeetic»i  with  grmotff't 

heir,  24. 
deed  founded  on  as  holograph,  on  whom  onus  prdbandi,  24. 
privileges  of  writings  in  re  ffheroatcriOi  25. 
bequests  in  improbative  writings  referred  to  in  a  formal  deed,  S5. 

See  F0BIIOK.DEBDB. 

PROHIBITION, 

against  alienation,  280. 

against  subinfeudation,  281. 
PUBLIC  OFFICES, 

attachment  of,  66. 

attachment  of  salaries,  66. 
PURCHASE, 

of  lawsuits,  67. 
PURPRESTURE,  265. 

QUIA  BMPTORES  TBRRARUM,  820. 
QUOT  OF  TESTAMENTS,  476. 

RANKING  AND  SALE, 
objects  of  procesp,  871. 
qualifications  of  pursuer,  371. 
leading  conclusions  of  summon?,  871. 
who  are  called  as  defenders,  372. 
all  the  lands  belonging  to  debtor  must  be  included  in  summoosj  872. 
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XtAKKINO  AND  SALE,  CmOimted— 

what  anffident  proof  of  debtor's  bankruptcy,  S72. 

effect  of  death  of  porsuer  or  defender  during  dependence  of  action, 

872. 
completion  of  porchaaer's  title,  878. 

RATIFICATION, 

of  deeds  by  married  women,  55. 
KECONVENTION, 

principle  of,  215. 
RECOGNITION,  265. 
KEFERENCE, 

to  recorded  deed  for  conditions,  324.     See  Entails. 
REFUTATION, 

of  fen,  288. 
REGALIA, 

majora  and  minora,  277. 
REGISTRATION, 

danse  of,  99. 

origin  of,  99. 

piinciples  on  which  diligence  on  registered  deed  proceeds,  99. 

reasons  for  supposition  that  attendance  of  parties  to  consent  to  decree 
of  registration  was  observed,  100. 

English  practice  analogous  to  Scotch  decree  of  registration,  101. 

meaning  of  words,  *'  and  for  greater  security  I  consent,  &c.,'*  101. 

meaning  of  blank  and  "&c,"  101. 

deeds  formerly  not  registrable  after  death  of  the  parties,  101. 

deed^  registrable  without  clause,  102. 

duration  of  charge  on  registered  deed,  102. 

enumeration  of  registers  for  publication,  103. 

local  registers  and  instruments  registrable  in  them,  103. 

enactments  of  Lands  Registers  Act,  1868,  104. 

when  must  deed  be  recorded  after  presentation,  104. 

borrowing  of  deeds  after  being  given  in  for  registration,  104. 

conditions  of  borrowing,  104. 

action  against  trade  protection  sodety  for  publishing  list  of  dishonoured 
bills,  105. 

of  sasine  and  conveyance.    See  Sasinx— Disposition — Disposition  and 

ASSIONATION. 

REGRESS, 

letters  of,  582. 

RSI  INTBRVENTUS,  77.    See  Homolooation. 

R£LIEf , 

casualty  of,  265. 

of  co-obllgant    See  Assignation. 

of  cautioner.    See  Cautionabt  Obligations. 
RELINQUISHMENT, 

of  superiorities,  519. 

2  q 
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RESIGNATION, 

charter  of,  830. 

provirioiui  of  TiUes  Act  ag  to  eatry  by  rerignatkni  wkeiv  laadi  h^  ■ 
robject-mxperior,  882. 

superior  not  entitled  in  all  cases  to  insist  on  iiiaertion  of  iLnsaiiii  la 
reddendo  in  oharterB  by  progress,  333. 

charter  of  resignation  and  confirmation  camhlnedy  834. 

Crown  writ  of  resignation,  355.    Su  Ooxplkiton  op  DisroraK^  Ttrl 

ad  remanentiam^  what  meant  by,  340. 

steps  necessary  for  completion,  342. 

changes  introdaoed  by  Infeftment  and  other  Acts,  343. 

consolidation  of  property  with  entailed  saperiorityy  344. 
See  CoHFLsnoN  of  Di8Fonek*8  Title. 
RESPONDENTIA, 

bond  of,  255. 
RETURN, 

daose  of,  448. 
REVERSION, 

eik  to,  532. 
REVOCATION.    See  Tbbtambnt. 
ROYAL  BURGH, 

bond  to,  126. 

SASINE, 

definition  and  effect  of,  297. 

when  introduced  into  Scotland,  297. 

ceremony  of  infeftment  under  old  form,  298. 

clauses  of  sasine  in  old  style,  298. 

year  of  era  and  soverdgn's  rdgn,  298. 

registration  within  sixty  days,  299. 

insertion  of  bailie's  name,  299. 

insertion  of  precept,  800. 

specification  of  symbols,  800. 

disconformity  of  precept  with  dispositive  daose,  801. 

effect  where  grantee  not  named  in  precept,  301. 

infeftment  to  a  company,  801. 

on  a  general  conveyance,  802. 

precept  for  infeftment  in  fee  authorises  infeftment  in  liferent^  SOS. 

cases  where  separate  acts  of  infeftment  necessary,  803. 

"  respectively  and  successively,"  803. 

clause  of  union,  803,  304. 

dooquet)  words  held  indispensable,  804. 

subscription  of  witnesses,  804. 

effect  of  erasures  in  sasines,  805. 

effect  where  testing  clause  of  warrant  not  filled  up,  805. 

changes  in  form  of  sasine  introduced  by  Infeftment  Act,  805. 

clauses  of  sasine  in  new  style,  805. 

provisions  of  statutes  relative  to  registration,  306. 
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registration  of  conveyance  equivalent  to  saainei  807. 

eesentialfl  in  recording  sasine  or  conveyance,  308. 

marginal  additions  in  record,  309. 

time  within  which  sasines  or  conveyances  must  be  recorded,  809,  601. 

ooneotion  of  error  in  recording  conveyance  or  in  warrant,  309. 

criterion  for  fixing  date  of  registration,  310. 

effect  of  tmrecorded  sasine,  810. 

sasine  proprm  manibus,  310. 

sasine  on  disposition  and  assignation,  887. 

See  Chabtkb,  Obioinal. 
S£ABCH  OF  INCUMBRANCES, 
registers  to  be  searched,  815. 
burdens  which  a  search  may  not  disdose,  310. 
SECUBITIES, 

over  ooixMreal  moveables,  252. 
SEPTENNIAL  LIMITATION, 

requisites  of  Act  1695,  a  5,  187. 

obligations  not  falling  under  Act,  187. 

mode  of  excluding  limitation,  138. 

effect  of  renunciation,  139. 

effect  of  payment  of  interest  after,  or  of  giving  a  charge  within,  the 

seven  years,  140. 
SEQUESTRATION, 

cases  in  which  sequestration  awarded,  362. 

persons  ineligible  to  trusteeship,  862. 

procedure  for  vesting  bankrupt's  estate  in  trustee,  368. 

effect  of  act  and  warrant  of  confirmation  in  favour  of  trustee,  368. 

completion  of  trustee's  title,  864. 

effdct  of  holder  of  bill  receiving  payment  from  bankrupt  in  ignorance  of 

sequestration,  366. 
trustee's  powers  of  sale,  367. 
purchase  of  trust  property  by  creditor  or  trustee  or  adjudger  selling, 

867. 
SERVITUDES, 

positive  and  negative,  278. 
SERVICE  OF  HEIRS,  482. 

provisions  of  Conveyancing  Act,  483,  504,  510. 

terms  descriptive  of  heirs,  482. 

nature  and  object  of  special  and  general  service,  486. 

rights  transmitted  without  service,  487. 

procedure  before  Service  of  Heirs  Act,  487. 

heads  of  brieve  in  special  service,  488. 

in  general  service,  488. 

procedure  in  expeding  special  service,  489. 

procedure  in  expeding  general  service,  48U. 

what  must  be  proved  in  special  service,  41'0. 

what  must  be  proved  in  ffeneial  service,  490. 
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SERVICE  OF  HEIRS,  CtnUinwd— 

when  necessary  to  serve  in  Sheriff-court  of  Chanoeiy,  490. 

advocation  and  jury  trial,  490. 

service  excluded  by  prior  service,  but  not  bj  precept  of  d«¥  ms^' 

490. 
service  unnecessary  to  give  heir  title  to  rednoe  »  prior  sernoe^  491. 
service  must  be  in  proper  character,  492.  ! 

general  service  as  heir  of  provision  moat  specify  deed,  492:  I 

services  in  cases  of  conditional  institution  aod  sabatitotioB,  49t 
completion  of  title  where  disponer  has  institated  himsdf  or  liu  ^- 

494. 
completion  of  title  where  institute  is  not  named,  bat  is  called  »  ^ 

general,  495. 
completion  of  title  where  destination  is  to  one  in  liferent  asd  hi^ 

unnamed  in  fee,  499. 
precept  of  dare  eontUU,  600. 
precept  from  Chancery,  500. 
writs  of  dare  constat,  500. 
how  long  precepts  of  elare  constat  and  Chancery  precepts  avaiWw  i^< 

infeftment  before  Transference  Act  and  Titles  Act,  501. 
description  of  heir's  character  in  precepts  of  dar^  502. 
prescription  of  services,  502. 

effect  of  precept  of  dare  to  heir  in  liferent  and  hia  son  in  fee^  ^^ 
completion  of  heir's  title  to  burgage  subjects,  503. 
modes  for  limiting  heir's  responsibility  to  value  of  ancoessioD,  504. 
cases  on  completion  of  real  right  in  person  of  heir,  505. 
SHIPS, 

arrestment  of,  207. 

object  and  particulars  of  certificate  of  registry,  252. 
number  of  shares  into  which  ship  divisible,  253. 
number  of  individuals  who  may  be  registered  as  owners^  25S. 
how  ship  or  share  transferred,  253. 
voluntary  securities  over  ships,  how  constituted,  254. 
criterion  of  preference  in  a  competition  of  securities,  254. 
mortgage  by  owners,  254. 
by  agent  in  a  foreign  port,  254. 
bond  of  bottomry,  255. 
bond  of  respondentia^  255. 
charter-party,  255  ;  bill  of  lading,  256. 
SOLEMNITIES  OF  DEEDS, 
their  design,  1. 

most  ancient  mode  of  authentication,  1. 
solemnity  of  sealing,  2. 

authenticity  of  sealed  deed,  how  ascertained,  2.  . 
when  and  for  what  reason  subscription  introduced  as  solenmit/i  ^ 
cause  of  disuse  of  sealing,  3. 
statutes  relating  to  subscription,  3. 
leading  provisions  of  Act  1681,  c.  5,  4. 
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SOliEMNiriES  OF  DEEDS,  Continued-^ 

Btatates  requiring  ioBertion  of  writer's  name,  5. 

statutes  requiring  authenticatioB  by  witnesses,  6. 

ancient  form  of  executing  deed-rolls,  6. 

authority  for  executing  deeds  book-wise,  6. 

side-scribing,  7. 

insertion  of  writer's  name  and  designation  in  body  of  deed,  8. 

insertion  of  witnesses'  names,  9. 

Conveyancing  Act,  alterations,  9. 

subscription  by  party  or  witnesses  by  initiaLi,  10. 

partial  subscription,  10. 

subscription  by  mark,  11. 

subscription  from  copy,  11. 

subscription  on  tracing,  11. 

where  grantor's  hand  led,  12. 

notarial  execution,  12. 

parish  ministers  acting  as  notaries  in  testaments,  13. 

deeds  formerly  requiring  two  notaries,  14. 

deeds  by  blind  persons,  Earl  of  Fife's  case,  14. 

reading  oyer  deed,  15. 

persons  incapable  of  acting  as  witnesses,  15. 

when  must  witnesses  subscribe,  16. 

effect  of  vitiations,  16. 

effect  of  erasures,  17. 

marginal  additions  in  deeds  executed  in  duplicate,  17. 

effect  of  marginal  additions  cut  away  or  left  unsigned,  IS. 

effect  of  marji^al  additions  in  public  records,  304. 

effect  of  deed  wanting  place  and  date  of  subscription,  18. 

effect  of  deeds  where  witnesses  neither  saw  the  granter  subscribe  nor 
heard  him  acknowledge  subscription,  18. 

correction  of  errors  in  testing  clause  after  deed  presented  for  registra- 
tion, 18. 

effect  of  obligation  in  testing  clause  unconnected  with  attestation,  19. 

when  may  testing  clause  be  filled  up,  19. 

execution  by  limited  companies,  20. 
SPES  8UCCB88I0NI8, 

sale  or  adjudication  of,  62. 
STABfPS, 

different  kinds  of,  83. 

when  of  improper  denomination,  84. 

receipt  by  factor  to  constituent,  84. 

stamps  for  different  deeds  and  writings,  84. 

after  stamping,  86. 

of  indentures,  221. 

acknowledgments  requiring  stamps,  87. 

effect  of  unstamped  bill  of  sale  of  ship,  and  letter  acknowledging  receipt 
of  price,  87. 

who  liable  for  expense  of,  after  stamping,  88. 
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STAMPS,  CanUntud— 

objectioii  of  want  of  sUmp  pan  judieU,  89. 

OMeB  in  which  nnsUmped  docomenfti  miiy  be  used  judkiafij,  89. 

legal  effect  of  after-stamping,  91. 

unstamped  foreign  deed,  91. 

SUBINFEUDATION, 

prohibition  against,  282.    See  DiBFOflinoM. 

SUBMISSION, 

nature  of,  228. 

▼erbal  sabmission,  223. 

safamission  by  a  minor  or  a  company,  223. 

by  a  factor  heo  tiUorie  or  trustees  or  executors,  223. 

by  a  married  woman,  224. 

by  an  agent,  224. 

arbiter  must  be  named,  225. 

interest  or  relationship  of  arbiter,  226. 

marriage  of  female  submitter,  226. 

effect  of  bankruptcy  of  one  of  the  parties,  226. 

expiration  of  submission,  227. 

submissions  which  do  not  fall  by  death,  228. 

prorogation  by  arbiter  or  oversman,  229-281. 

time  within  which  submission  must  be  prorogated,  229. 

assignation  of  claim  during  dependence  of  submission^  229. 

obligation  on  arbiter  to  decide,  229. 

nomination  of  oversman,  280. 

power  of  majority  to  decide,  280. 

what  necessary  to  warrant  oversman  to  proceed,  281. 

how  attendance  of  witnesses  enforced,  281. 

interim  decrees,  232. 

remuneration  of  arbiters,  232. 

expenses  of  parties,  232. 

dauae  of  regirtration  of  submission,  288. 

decree-arbitral,  284. 

opinion  of  counsel  upon  mutual  memorial,  284. 

when  extraneous  evidence  admissible,  284. 

delivery  of  decree-arbital,  235. 

reduction  of  decree-arbital,  285. 

refusal  to  receive  evidence  or  to  hear  parties,  285. 

award  uUra  vires  comf^romiuit  236. 

effect  of  submission  with  regard  to  prescription,  236. 

SUNDAY, 

deed  or  diligence  executed  on,  67. 
bill  drawn  or  accepted  on,  178. 

SUPERIOR'S  ESTATE,  264.    See  Chabtbb,  Obioival. 

SUPtolORITY, 

inteijection  of  mid-superior,  889. 
q>litting  of  superiority,  389. 
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SIJPBRIORITT,  Otmtinued^ 

pecaliar  danaes  of  dispodtioii,  840. 

See  CoMFLmoN  OT  Dibfonsi's  Titlk. 
SUPERIORITIES, 

Telinquishment  of,  621. 
SYMBOLS  of  mfeftment  under  old  form,  297. 

TACITURNITY,  164. 
TERGE,  886. 
TESTAMENT, 

pariah  minlflten  may  act  as  notaries,  13. 

effect  of  foreign  testament  misealed,  27. 

alteration  of  law  as  to  settlements  of  land  by  Consolidation  Act,  28. 

bequest  of  heritage  in  foreign  will,  28. 

efifect  of  revocation  by  foreign  will  of  conveyance  of  Scotch  heritage, 

29. 
pecoliarity  of  form  of  testament,  418. 
etTect  when  several  testaments  left  by  deceased,  414. 
revocation  of  delivered  will,  414. 
discharge  of  debt  by  delivered  will,  414. 
revocation  of  mntnal  settlement,  414. 
effect  of  condition  n  Hne  Uberia  deeesierU  on  testament  to  a  stranger, 

415. 
executors  not  now  entitled  to  a  share  of  executry,  416. 
distinotion  betwixt  conveyances  tnorHs  eauaa  ci  moveables  and  heritage, 

416. 
effect  where  heritage  burdened  with  l^^acies  by  testament  to  heir,  416. 
buadening  heir  with  debts  and  legacies,  416. 
legacies  in  improbative  writing  referred  to  in  testament,  26. 
rules  of  practice  as  to  deeds  of  settlement  exposed  to  risk  of  challenge 
on  ground  of  facility,  57. 
See  DiBDB  BT  BforoBs — ^Dslitibt  of  Dkbds. 
TESTAMENT-TESTAMENTAR,  477. 

testament-dative,  477. 
TESTING  CLAUSE.    See  SoLDCinnBS  of  Debds. 
THELLT7SS0N  ACT, 
operation  of,  426. 
TICKET,  114. 

TRUSTDISPOSITION  FOR  CREDITORS, 
object  of,  860. 

enumeration  of  creditors  in  deed,  360. 
diligence  by  non-acceding  creditors,  860. 
sequestration  at  instance  of  non-aoceding  ereditorii,  861. 
purpose  and  effect  of  deed  of  accession,  861. 
trustee  liable  in  implement  of  truster's  obligation  to  superior,  861. 
effect  of  conveyance  to  trustee  on  nature  of  crediton'  rights,  861 . 
TRUST-DISPOSITION  AND  SETTLEMENT, 
provisions  of  Trusts  Acts,  419,  428. 
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TRUST-DISPOSITION  AND  SETTLEMENT, 

destination  to  aoeepton  and  sur?iyora,  421. 

trostees  tine  quo  rum,  421. 

quorum,  421. 

£ft]lure  of  trustees  or  of  instmctionSy  421. 

accretion  of  trust  to  survivors,  422. 

oompletion  of  trust-disponee's  title  where  new  tmstees  «|ipQiDtcd  h 
codicil  without  dispositive  words,  423. 

whether  beneficiaries*  right  heritable  or  moTeable,  424. 

accumulation  of  trust-funds  for  purchase  of  land  for  heir,  42S. 

operation  of  Thellusson  Act,  426. 

payment  of  truster's  debts,  426. 

trustee's  power  to  make  up  titles,  427. 

power  of  sale,  428. 

assumption  of  additional  trustees,  428. 

personal  liability  of  trustees,  429. 

necessity  for  making  up  tities  by  factor  loco  tutoris  or  jodidal  b^Axm 
a  lapsed  trust,  429. 

resignation  of  trustees,  419. 

completion  of  titie  of  judicial  factor  on  tmst-estate,  429. 
See  Tbstaicent— Tbustbes. 
TRUST  BIGHTS, 

effect  of  Entail  Amendment  Act  on,  471. 
TRUSTEES, 

liabiUty  of,  125. 

purchase  of  trust  property  by  trustees,  69. 

charges  of  law-agent  acting  as  trustee,  70. 

warrandice  by  trustees,  827. 
UNLAWFUL  CONTRACTS, 

when  implemented,  59. 

conditions  annexed  to  provisions  that  grantee  shall  many  only  vi^ 
consent  of  persons  named,  60. 

sale  or  adjudication  of  tpe»  $ticce89umis,  62. 

obligations  arising  out  of  wagers,  62. 

bill  to  facilitate  bankrupt's  dischaige,  62. 

bill  for  gambling  debt,  64. 

agreement  not  to  carry  on  trade  in  country  void,  in  particultr  place 
vaHd,  64. 

action  for  price  of  contraband  goods,  64. 

obligations  by  person  under  attainder,  65. 

usury  laws,  65. 

sale  or  adjudication  of  public  offices,  66. 

assignation  or  attachment  of  salaries  of  public  officers,  66. 

stipulation  that  parochial  schoolmaster  should  hold  office  dozing  plesffu* 
of  minister  and  heritors,  66. 

agreement  by  mimster  not  to  apply  for  augmentation,  67. 

bond  given  in  exchange  for  presentation  to  ^urch,  67. 


INDEX.  eoi 

XJNLAWFUL  CONTRACTS,  Owitwuerf— 

purohase  of  UwsnitB  and  pactum  de  quota  litU,  67. 

parchase  by  creditor  of  rabject  sold  under  bond,  68. 

porchaae  of  trust-estate  by  trustees,  68. 

contract  for  furnishings  between  public  company  and  director,  70. 

ehaiges  by  law-agent  acting  as  trustee,  70. 

VASSAL'S  ESTATE,  265. 
VITIATIONS.    See  Solehhitixb  of  Dbbds. 

in  holograph  writs,  22. 

in  bills,  191. 

in  sasines,  299. 

WADSET,  581. 
WAGERS,  62. 
WARDHOLDING,  268. 

casualty  of  ward,  265. 
WARRANDICE, 

definition  of,  93. 

different  kinds  of,  98. 

warrandice  in  assignation  of  debt,  94. 

e?iction  when  warrandice  from  fact  and  deed,  95. 

in  gratuitous  conveyance,  96. 

when  granted  expressly  exempt  from  warrandice,  96. 

warrandice  in  widow's  jointure,  96. 

claim  upon  warrandice,  when  does  it  arise,  97. 

intimation  of  action  of  eviction,  97. 

effect  of  pleas,  97. 

expenses  of  defending  action  of  eviction,  98. 

loss  in  consequence  of  latent  defect,  98. 

sale  of  lands  liable  in  real  warrandice,  317. 

warrandice  by  trustees,  827.    See  Chabtbb,  OrioinaIi— Dibfositxok. 
WARRANT  OF  ATTORNEY, 

to  confess  judgment,  101. 
WARRANT  OF  REGISTRATION, 

on  conveyance,  808. 

on  assignation  of  unrecorded  conveyance,  838. 

on  deed  containing  clause  of  direction,  827. 

on  conveyance  to  parent  in  liferent  and  heirs  unnamed  in  fee,  398. 
WITNESSES— instrumentary.    Su  SoLXMNims  or  Dixoa. 
WRITER'S  NAME.    See  Soudchitikb  or  Dssds. 
WRITS, 

assignation  of.    See  Cha&tib,  Ouoinal — ^DisPOSinoH. 

of  Clare  conetaL    See  Sxbvicb. 

of  confirmation  by  a  subject-superior,  832. 

by  the  Crown,  858. 

of  investiture,  522. 

of  resignation  by  a  sabject-superior,  382. 
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Bell  &  Bradfute. 


Boss'  Leading  Oases.    Mercantile  Law. 

Leading  Cases  in  the  Commercial  Law  of  England  and  Scotland, 
selected  and  arranged  in  systematic  order,  with  Notes.  ^Sy  the  late 
Gkorgk  Ross,  Esq.,  Advocate,  Professor  of  Scots  Law  in  the 
University  of  Edinburgh.  Three  vols.,  royal  8vo.   Price  £3, 1 3s.  6d. 

Boss'  Leading  Cases.    Land  Rights. 

Treading  Cases  in  the  Law  of  Scotland  ;— Land  Rights.  Prepared 
from  the  original  pleadings,  arranged  in  systematic  order,  and  elnci* 
dated  by  opinions  of  the  Court  never  before  published.  By  the  late 
Georqb  Ross,  Esq.,  Advocate,  Professor  of  Scots  Law  in  the 
University  of  Edinburgh.    Three  Vols.,  royal  8vo.     Price  £3,  Ss. 

Hume  on  Grimes.    Fourth  Edition. 

Commentaries  on  the  Law  of  Scotland  respecting  Crimes.  By  the 
Hon.  David  Hums,  one  of  the  Barons  of  Exchequer ;  with  a  Sup- 
plement by  Brnjamin  Robert  Bkll,  Esq.,  Advocate.  Two  Vols., 
4to.    Price  £4,  48. 

**  Baron  Huma't  work,  which  must  alwaxtrorm  the  rutiiidatlon  of  our  Crtmlnat  JurUprudonee. 
^Aliton't  Criminal  Law. 

Einnear's  Digest  of  Appeal  Cases. 

Digest  and  Analytical  Index  of  the  Decisions  in  the  House  of 
Lords,  on  Appeal  from  Scotland,  from  the  Union  till  Session  1864. 
By  John  Boyd  Kinnear  Esq.,  Advocate,  and  of  Lincoln^s  Inn, 
Barrister-at-Law.    8vo.    Price  15s. 

*«*  Jliis  work,  besides  bringing  into  one  view  the  whole  Law  of 
Scotland  as  settled  by  the  Ilonse  of  I^rds,  contains  references  to 
many  decided  points,  in  nearly  every  department,  which  are  not 
noticed  at  all  in  the  abstracts  of  the  cases  given  in  other  Digests. 

"  W«  do  not  healute  to  say  that  of  aoma  caaea  hia  Dlgeata  ara  tlia  moat  accarate  that  hava 
yet  appMred/'—Zoumal  of  JuritprudUnu. 

Kinnear  on  the  Law  of  Bankruptcy.    Second  Edition. 

A  Practical  Treatise  on  the  Law  of  Bankruptcy,  under  the  existing 
Statutes  in  Scotland.  By  John  Boyd  Kinnkar,  Esq.,  Advocate, 
and  of  the  Inner  Temple,  Barrister-at-Law.  One  Vol.  Bvo.  Price  15s. 

"  UnqaeationftbW  the  beat  of  the    f  atlses  on  the  practice  of  this  Important  branch  of  the 
ism. ^-—Journal  of  JurUprvdtnot. 

Nicolson  on  Elections. 

A  Practical  Treatise  on  the  Law  of  Pai-liamentary  Elections  in 
Scotland,  including  the  Election  of  Representative  Peers,  and  the 
Registration  of  Voters  in  Counties  and  Burghs,  wiUi  a  copious  Ap- 
pendix of  Statutes  and  Forms.  By  Jambs  Badknaoh  1Iicoi.80N, 
Esq.,  Advocate.    One  vol.,  8vo.    Price  12s. 

**  From  Ita  embracing  tha  whole  legialatlon  on  the  aiihject,  U  poaaeaaea  adrantagaa  which  no 
eUier  poaaeaaea.**— Jinimal  of  Jvaritprudence, 


Robertson's  Bankers'  Law. 

Handbook  of  Bankers*  Law.    Third  Edition.    Caiefully  Revised. 
By  G.  L.  RoRix,  Esq.,  Banker,  Aberdeen.    Price  68. 


